SALE LOLO v. ALISON’S RELOCATIONS, INC.


[image: image1.png]


ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 115512
Juneau, Alaska 99811-5512

	SALE  LOLO, 

                                    Employee, 

                                      Applicant,

                                     v. 

ALISON'S RELOCATIONS, INC.,

                                    Employer,

                                             and 

ZURICH AMERICAN INSURANCE

COMPANY,

                                     Insurer,

                                       Defendants.

	)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)
	INTERLOCUTORY DECISION AND ORDER

AWCB Case No. 201008102
AWCB Decision No.  11-0077 

Filed with AWCB Anchorage, Alaska

on May 26, 2011


At the hearing on May 24, 2011, on Alison’s Relocations, Inc., and Zurich American Insurance Company’s (collectively Employer) petition to modify the Reemployment Benefits Administrator’s (RBA) Designee’s finding of eligibility, Sale Lolo (Employee) through his wife requested the hearing be continued.  Employee and Mrs. Lolo, his wife, appeared and testified.  Attorney Jeffrey Holloway appeared on Employer’s behalf and objected to the hearing being continued.  An oral order was issued granting the continuance, and this decision memorializes the oral order.  The record closed at the hearing’s conclusion on May 24, 2011.


ISSUES

Employee contends the hearing should be continued because he has contacted attorney Michael J. Jensen regarding representation.  Mr. Jensen was not available, according to Employee, to participate in the May 24, 2011, hearing.  Moreover, the hearing was set at the May 4, 2011 prehearing and Employee contends he has not had sufficient time to obtain representation.  Furthermore, Employee’s first language is Samoan and, therefore, a translator is necessary.

Employer contends the hearing was properly noticed at the May 4, 2011 prehearing and Employee had adequate time to secure an attorney.  Furthermore, since Employer’s counsel is being transferred to his firm’s San Diego office, Employer will incur unnecessary expense if a continuance is granted because it will need to bring its attorney to Alaska for the next hearing.   Employer also expressed concern with Employee’s wife representing him at hearing since no written consent for a non-attorney representative has been filed with the board.  

Shall the hearing on Employer’s petition to modify the RBA designee’s finding of eligibility for reemployment benefits be continued?


FINDINGS OF FACT

The findings here are limited to those necessary to answer the narrow question whether the May 24, 2011 hearing should be continued. The following facts and factual conclusions are established by a preponderance of the evidence:

1) Employee fractured his knee falling down stairs while moving furniture as part of his job with Employer (Report of Occupational Injury, June 22, 2010).
2) On July 14, 2010, Employee underwent surgery with George D. Rhyneer, M.D.,  for repair of an anterior cruciate ligament tear, left knee (Operative Report, July 14, 2010).
3) On August 24, 2010, Employer requested Employee be evaluated for eligibility for reemployment benefits since Employee had been out of work due to the work injury for more than 90 consecutive days (NovaPro letter, August 24, 2010).
4) On September 3, 2010, Employee was referred to Judy Weglinski, Rehabilitation Specialist, for an eligibility evaluation by the RBA Designee (RBA designee letter, September 3, 2010).
5) On September 10, 2010, Ms. Weglinski recommended Employee be found eligible for  reemployment benefits because his treating physician predicted he would have a permanent partial impairment and was unable to return to work in any of the jobs Employee held in the past 10 years (Eligibility Evaluation Report, September 10, 2010).
6) On January 20, 2011, Employer controverted temporary total disability (TTD), medical and transportation benefits and reemployment benefits contending, among other reasons, Employee was non-cooperative with reemployment by failure to give written notice of his selection of a rehabilitation specialist to prepare a reemployment plan (Controversion, January 20, 2011).
7) On January 28, 2011, Employer filed a petition to modify the reemployment eligibility determination (Petition, January 28, 2011).
8) On March 9, 2011, Employer controverted all benefits because Employee failed to sign and return releases and had not requested a protective order (Controversion, March 9, 2011).
9) On March 16, 2011, Employer filed an Affidavit of Readiness for Hearing on its January 28, 2011, petition (record).
10) On May 4, 2011, May 24, 2011 was selected as the date to hear Employer’s petition for modification (PreHearing Conference Summary, May 4, 2011).
11) Employee is now seeking counsel, and attorney Michael J. Jensen is reviewing his file (Mrs. Lolo, hearing).
12) Employee’s first language is Samoan and his skill with English is severely limited (Employee; observations and experience).
PRINCIPLES OF LAW

AS 23.30.001.  Intent of the legislature and construction of chapter.  It is the intent of the legislature that

1) this chapter be interpreted so as to ensure the quick, efficient, fair, and predictable delivery of indemnity and medical benefits to injured workers at a reasonable cost to the employers who are subject to the provisions of this chapter;

2) worker’s compensation cases shall be decided on their merits except where  otherwise provided by statute;

3) this chapter may not be construed by the courts in favor of a party;

4) hearings in workers’ compensation cases shall be impartial and fair to all parties and that all parties shall be afforded due process and an opportunity to be heard and for their arguments and evidence to be fairly considered.

8 AAC 45.070.  Hearings. (a) Hearings will be held at the time and place fixed by notice served by the board under 8 AAC 45.060(e).  A hearing may be adjourned, postponed, or continued from time to time and from place to place at the discretion of the board or its designee, and in accordance with this chapter. . . .

8 AAC 45.074.  Continuances and cancellations.  
. . .

(b)  Continuances or cancellations are not favored by the board and will not be routinely granted.  A hearing may be continued or cancelled only for good cause and in accordance with this section.  For purposes of this subsection:

(1) Good cause exists only when. . . .

. . .

(L) the board determines that despite a party’s due diligence, irreparable harm may result from a failure to grant the requested continuance or cancel the hearing.

(2) In its discretion and in accordance with this section, a continuance or cancellation may be granted

. . . 

(B) by the board for good cause under (b)(1)(I)--(L) of this subsection only after the parties appear at the scheduled hearing, make the request and, if required by the board, provide evidence or information to support the request. . . .

ANALYSIS

Shall the hearing scheduled for May 24, 2011 be continued?

Continuances are disfavored and will not be routinely granted.  A hearing may be continued only for good cause.  Good cause exists where, despite a party’s due diligence, irreparable harm may result from failure to grant the requested continuance.    Employee, through his wife, testified he has been seeking legal representation and his file is currently being reviewed by Attorney Michael J. Jensen.   Furthermore, Employee’s first language is Samoan and no translator was present for the hearing.   

A significant benefit to Employee is at issue -- his right to a reemployment plan since he was eligible for retraining benefits based, in part, on an inability to perform any work done by Employee in the last 10 years.  To go forward with the hearing while he is in the process of obtaining counsel could result in irreparable harm to Employee.   Therefore, a discretionary continuance is proper.   A prehearing should be scheduled as expeditiously as possible for the express purpose of selecting a new hearing date.  Employer’s Affidavit of Readiness for Hearing remains operative.  

Employee is advised another continuance will not be granted on the grounds he is seeking counsel.  The parties are advised a translator who is able to translate from English to Samoan and Samoan to English is necessary at future hearings.  
CONCLUSIONS OF LAW

The hearing scheduled for May 24, 2011 shall be continued.


ORDER

1) Employee’s oral request for a hearing continuance is granted.

2) The May 24, 2011 hearing is continued.

3)  Parties shall contact the board to schedule a prehearing as expeditiously as possible to set a hearing date on Employer’s petition. 

4)  Employer’s Affidavit of Readiness for Hearing remains operative.

5) A translator to translate English to Samoan and Samoan to English shall be provided for future hearings. 

Dated at Anchorage, Alaska on May 26, 2011.
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Robert C. Weel, Member

RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION

Within one year after the rejection of a claim, or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.

EXTRAORDINARY REVIEW

Within 10 days after the date of service of the Board’s decision and order from which review is sought and before the filing of a timely request for reconsideration of the Board decision and order from which review is sought, a party may file a motion for extraordinary review seeking review of an interlocutory or other non-final Board decision or order with the Alaska Workers’ Compensation Appeals Commission under 8 AAC 57.072 and 8 AAC 57.074.   However, the parties are advised the commission decided in Municipality of Anchorage v. McKitrick, AWCAC Decision No. 136 (June 30, 2010), it has no jurisdiction to hear appeals from interlocutory decisions and appellate review must be made to the Alaska Supreme Court.  The commission may or may not accept a petition for extraordinary review and a timely request for relief from the Court may also be required.

CERTIFICATION

I hereby certify the foregoing is a full, true and correct copy of the Interlocutory Decision and Order in the matter of SALE LOLO employee / applicant v. ALISON'S RELOCATIONS, INC., employer; ZURICH AMERICAN INSURANCE COMPANY, insurer/defendants; Case No. 201008102; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, on May 26, 2011.



Kimberly Weaver, Clerk
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