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ALASKA WORKERS' COMPENSATION BOARD


    P.O. Box 115512
Juneau, Alaska 99811-5512

	CHERYL G. COPPE, 

                                                 Employee, 

                                                   Applicant,

                                                   v. 

UNITED PARCEL SERVICE, INC.,

                                                 Employer,

                                                  and 

LIBERTY INSURANCE CORP,

                                                 Insurer,

                                                   Defendants.
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	INTERLOCUTORY

DECISION AND ORDER

AWCB Case No.  200716885
AWCB Decision No. 11-0084

Filed with AWCB Anchorage, Alaska

on June 17, 2011


United Parcel Service’s (Employer) May 4, 2011 petition to compel Employee to attend an employer’s medical evaluation (EME) or in the alternative for an order dismissing Cheryl Coppe’s (Employee) claim was heard on June 2, 2011, in Anchorage, Alaska.  Employee appeared telephonically, represented herself and was the only witness.  Attorney Robert Bredesen appeared and represented Employer and its insurer (Employer).  The record closed at the hearing’s conclusion on June 2, 2011.

SUMMARY OF DECISIONS

On January 19, 2010, Employee’s August 28, 2010 appeal of a decision from the Reemployment Benefits Administrator (RBA) was scheduled to be heard.  However, the matter was continued at hearing as Employee expressed difficulties in proceeding, which concerns were adequate to support her requested continuance.  No written decision and order issued immediately from the hearing.  Employer, by August 16, 2010 letter, asked for an order dismissing Employee’s August 28, 2009 RBA appeal on grounds Employee had withdrawn her claim at a prehearing conference and had withdrawn her appeal from the RBA’s decision.  On August 16, 2010, a hearing on the written record resulted in a decision and order, which memorialized the earlier continuance order and denied Employer’s request for claim dismissal, citing the need for a compromise and release (C&R) to effectuate Employee’s proper waiver of any benefits.  Coppe v. United Parcel Service, AWCB Decision No. 10-0144 (August 25, 2010) (Coppe I).

On January 25, 2011, a hearing was held on Employer’s November 24, 2010 petition to compel Employee to attend an EME, Employee’s October 6, 2010 petition for a second independent medical evaluation (SIME), and her associated October 20, 2010 petition for “expedited consideration” of Employer’s objection to her Affidavit of Readiness for Hearing (ARH) on her October 6, 2010 petition.  On February 24, 2011, Coppe v. United Parcel Service, AWCB Decision No. 11-0020 (February 24, 2011) (Coppe II) issued, and ordered: 1) Employer’s petition seeking an order compelling Employee to attend an EME with James Robinson, M.D., was denied; 2) Employee’s petition for an SIME was granted; 3) The board’s designee was directed to convene a prehearing conference at the earliest possible opportunity to make arrangements for an SIME in accordance with Coppe II, and 4) Jurisdiction was reserved to resolve any disputes.  Subsequent disputes are the subject of the instant decision and order.

ISSUES
Employer contends Employee was evasive at the last hearing when she implied she was ready, willing and able to attend an EME outside Alaska, because she later refused to attend and stated at a prehearing conference she never said she was “willing” to attend, only “able.”  Alternately, Employer contends Coppe II erred factually by finding Employee was willing to travel for an EME.  Because Coppe II denied Employer’s request for an order compelling Employee to see a new doctor, based in part upon its finding Employee was “ready, willing and able” to travel outside Alaska where she could see the prior EME panel, Employer contends Coppe II should be “reconsidered” or “modified.”  It contends Employee now unreasonably refuses to attend an EME outside Alaska and Employer requests an order directing her to attend an EME in Anchorage, specifically with Dr. Robinson.  

Employer also contends one of its EME panelists, Thomas Williamson-Kirkland, M.D., retired since Coppe II and is no longer performing EMEs and, accordingly, it contends Dr. Robinson should be “substituted” for “the now-unavailable panel.”  Alternately, Employer contends Coppe II should reconsider its holding and should conclude when Employer previously added Steven Fey, PhD, as a panelist with Dr. Williamson-Kirkland in its EME panel, this did not constitute a “change of physicians,” and Employer should now be able to select Dr. Robinson as its “one change in the employer’s choice of a physician.”

Lastly, Employer anticipates Employee may also refuse to travel outside Alaska to attend the SIME ordered in Coppe II and contends Employee should be ordered to attend an SIME outside Alaska.  It further contends Employee should be warned of possible consequences should she refuse to attend an EME or SIME, as ordered.

On the travel issue, Employee contends she has physical, mental, and personal issues, all of which could be impediments to her travelling outside Alaska for an EME or SIME.  She contends, though she refused to address the travel issue directly at prehearing, at hearing she expressly stated she will go to an EME or SIME if ordered, but contended her physical, mental and personal issues may make travel difficult in some respects.  

As to the effect of Dr. Williamson-Kirkland’s retirement, Employee contends Coppe II effectively prohibits Employer from requiring her to see a third doctor, as there can now be no “referral” from the EME panel to a “specialist” because the “panel” no longer exists.  

As for the SIME, Employee contends an SIME can be done in Anchorage so she does not have to travel, or a “record review” SIME can be accomplished by outside physicians.  She further contends she may not receive a fair SIME outside Alaska as she fears Employer will schedule it in a place with “a large UPS presence,” which she contends “will taint the physicians’ impartiality.”  

1) May Coppe II be reconsidered?

2) Shall Coppe II be modified based upon a mistake in determination of a fact?

3) Shall Employee be ordered to attend an EME with a new physician of Employer’s choosing?

4) Where shall the SIME, ordered in Coppe II, occur, and with whom?


FINDINGS OF FACT 

Evaluation of the hearing record as a whole establishes the following facts and factual conclusions by a preponderance of the evidence:

1) On or about June 3, 2007, Employee injured her left foot and inner ankle at the arch through overuse, i.e., walking an average of five (5) miles per day in work shoes while on the job for Employer (Report of Occupational Injury or Illness, December 20, 2007).

2) On February 9, 2008, Employer required Employee to see Dr. Williamson-Kirkland for Employer’s first EME, the results of which are not relevant to the instant issues (Medical Examination of Cheryl Coppe, February 9, 2008; see also Memorandum in Support of Employer’s 11/24/10 Petition to Compel Employee’s Attendance at an Independent Medical Evaluation, December 14, 2010, at 1). 
3) On August 15, 2008, treating physician Eugene Chang, M.D., opined Employee would have a ratable permanent impairment greater than zero arising from this injury (letter from Thomas Schmidt to Dr. Chang dated August 5, 2008, signed by Dr. Chang August 15, 2008).
4) On October 9, 2008, treating physician Kenneth Swayman, D.P.M., opined Employee would have a ratable permanent impairment greater than zero from this claim (letter from Thomas Schmidt to Dr. Swayman dated October 7, 2008, signed by Dr. Swayman October 9, 2008).
5) On March 20, 2009, Employer required Employee to attend, and she attended, an EME with Dr. Williamson-Kirkland and Dr. Fey together as a “panel” (Medical Examination of Cheryl Coppe, March 20, 2009; Psychological Examination of Cheryl Coppe, March 20, 2009).
6) On March 20, 2009, EME Dr. Williamson-Kirkland opined Employee would have no ratable PPI resulting from work-related foot injury (Medical Examination of Cheryl Coppe, March 20, 2009 at 11).
7) On March 20, 2009, EME Dr. Fey opined it was “apparent to me that the ankle injury and the stress of the surgery have contributed to the depressive response somewhat, but it is my view that this is far less of a substantial cause than the chronic issues. . . .” (Psychological Examination of Cheryl Coppe, March 20, 2009, at 13).  Dr. Fey’s EME report focused primarily on the “cause” of Employee’s psychological “conditions” but also opined the ankle injury, “work problems” related to it, and the subsequent surgery are in part “causative of a worsening of her depressive disorder” but in his view “not the most substantial cause of the worsening” (id. at 14).
8) On August 28, 2009, Employee filed a claim requesting permanent partial impairment (PPI), medical costs, transportation costs, review of her reemployment benefits eligibility status, penalty, interest, and a finding of unfair or frivolous controversion (claim, August 28, 2009).
9) On January 19, 2010, Employee’s August 28, 2009 claim appealing an October 10, 2008 decision of the Reemployment Benefits Administrator (RBA) was to be heard.  The hearing was, however, continued by oral order at Employee’s request.  No decision and order issued immediately from the continuance.  Subsequently, however, Employer by August 16, 2010 letter asked for an order dismissing Employee’s August 28, 2009 claim on grounds Employee had withdrawn her appeal from the RBA’s decision at a prehearing conference (letter, August 16, 2010).  

10) On August 25, 2010, Coppe I issued memorializing the January 19, 2010 continuance and denying Employer’s request for an order dismissing Employee’s August 28, 2009 claim, holding a compromise and release (C&R) was required to effectuate benefit waivers by Employee (Coppe I).

11) On April 30, 2010, Aryeh Levenson, M.D., took a history from Employee on referral from her therapist for medication management.  Employee reported she had received disability as a result of an ankle injury and her current depressive symptoms “were a manifestation of her functional limitations that stemmed from her 2007 injury that resulted in her inability to maintain employment and lose her sense of self competency.”  Under “Clinical Summary and Diagnostic Formulation,” Dr. Levenson opined:
Based on history, meets criteria for Panic D/O; PTSD; Major Depression, in remission; chronic pain.  In many ways she is grieving the loss of her pre-injury self and hasn’t yet come to terms with acceptance of her current state -- thus inhibiting her ability to reclaim her identity as an individual.

At this point it is unclear to what degree her pain sx vs. mood sx vs. characterological sx may be impacting her functioning (Medication Evaluation, April 30, 2010 at 2-3).

12) On October 6, 2010, Employee filed a claim requesting temporary total disability (TTD) from April 10, 2008 and continuing, PPI, medical costs, transportation costs, a compensation rate adjustment, review of her reemployment benefits status, penalty, interest, and a finding of an unfair or frivolous controversion (claim, October 6, 2010).

13) On October 6, 2010, Employee also filed a petition requesting an SIME, including a panel with several medical specialties (Petition, October 6, 2010).

14) On October 20, 2010, Employee filed a petition seeking expedited consideration of her SIME petition, in response to Employer’s opposition to Employee’s ARH on her SIME request (Petition, October 20, 2010).

15) On October 27, 2010, Employer answered Employee’s Petition for an SIME and argued the time was not yet ripe for an SIME because the issues had not all been developed fully (Answer, October 27, 2010).

16) On December 14, 2010, Employer filed an affidavit of counsel stating in relevant part:

(2)  At all times since Dr. Robinson was selected to perform an IME in this case it has been my understanding that Drs. Williamson-Kirkland and Fey have ceased performing IMEs in Alaska.  I did speak with Dr. Fey roughly a month ago and he indicated that he was considering resuming the performance of IMEs, but had not yet informed OMAC of this, and had no specific plans.

(3) On December 13, 2010, I spoke with Joe Banyak, a Client Services Representative with OMAC.  He verified that neither physician is available to evaluate the employee in Alaska, and OMAC is not aware of any intention on the part of either physician to resume performing IMEs in Alaska at any time in the future.

Affidavit of Counsel, December 14, 2010.

17) On January 25, 2011, the parties appeared for a hearing on Employer’s November 24, 2010 petition to compel Employee to attend an EME, Employee’s October 6, 2010 petition for an SIME, and her associated October 20, 2010 petition for “expedited consideration” of Employer’s objection to her Affidavit of Readiness for Hearing (ARH) on her October 6, 2010 petition (record).  Ultimately the issues addressed at hearing were:
(1) Should Employee be ordered to attend an EME with Dr. Robinson?

(2) Should an SIME be ordered?

Coppe II at 3.

31) On February 24, 2011, Coppe II issued and ordered:

(1) Employer’s Petition seeking an order compelling Employee to attend an EME with Dr. Robinson is denied.

(2) Employee’s petition for an SIME is granted.

(3) The board’s designee is directed to convene a prehearing conference at the earliest possible opportunity to make arrangements for an SIME in accordance with this decision.
(4) Jurisdiction is reserved to resolve any disputes.
Id. at 15.

32) On March 22, 2011, the parties appeared at a prehearing conference, at which the following discussion took place:

Discussions:

Ms. Coppe (EE) wants an SIME to be scheduled pursuant to the D & O of February 24, 2011, and wants it held prior to an additional EIME.  ER wants an EIME held prior to the SIME pursuant to the D & O of February 24, 2011 so as to give the SIME physician the most up to date medical information to work with.  The Board designee explained to EE the D & O states she is ready, willing and able to travel outside of the state (D & O p. 5, Findings of fact 19) and thus the EIME could be held by Doctors Williamson-Kirkland and Fey (who no longer come to Alaska to conduct EIMEs) in the lower ‘48.’  EE did not request reconsideration of the Board’s findings. 

EE stated she was ‘physically’ able to travel outside of the state but not at the current time due to her parent’s [sic] failing health and her personal care of them.  She stated she never told the board she was ready and willing to travel outside, only that she was able.  ER stated it would be willing to pay for a fulltime caretaker for EE’s parents while she was attending the EIME & SIME appointments, if scheduled outside of Anchorage.

EE wants the SIME to be held in Anchorage, not just because of her role as primary caretaker to her parents and her inability to travel, but she contends she cannot get a fair SIME in the lower 48 because ER’s attorney will schedule the exam in a locale with a large UPS presence, which will taint the physician’s impartiality.

Mr. Bredesen stated the ER was entitled to do an EIME with Drs. Williamson-Kirkland and Fey in their locale because EE told the panel that she is ready, willing and able to be examined in the lower 48.

As EE’s position regarding travel left the parties at an impasse, and because EE said she would be meeting with an attorney that afternoon, the Board designee set this matter on for a continued PreHearing [sic] and a procedural hearing as well.

Issues for the June 2, 2011 hearing:

(1) Is EE willing to travel out of state for her EIME & SIME appointments?

(2) Are there any EIME or SIME doctors the parties can stipulate to that can examine EE in Anchorage?

(3) Shall the Board order the EE to travel out of state for her EIME & SIME appointments?  

(4) If the EE is not willing, and the Board does not order her to travel out of state for these appointments, may ER select a new EIME physician in Alaska to evaluate EE since neither Drs. Williamson-Kirkland nor Fey are currently willing to travel to Alaska for evaluations?   

Prehearing Conference Summary, March 22, 2011 (emphasis in original).

33) On April 1, 2011, Employer filed and served a letter objecting to the March 22, 2011 prehearing conference summary for two reasons: (1) Employer claims it did not offer to pay for caretakers for Employee’s parents so she could travel for medical evaluations, and (2) the issues should be re-framed to include a determination of: (A) Employee’s ability to travel to an EME or SIME, (B) her willingness to travel to them, (C) appropriate sanctions if Employee is able but unwilling to travel for the EME or SIME, and (D) in the event she is able but unwilling to travel, an order requiring her to see Dr. Robinson for an EME under the “unavailability” theory Employer espoused in Coppe II (letter, April 1, 2011).

34) On May 4, 2011, Employer filed a petition tilted “Petition to Compel Discovery” and specifically requested an order directing Employee to attend an EME, or in the alternative an order dismissing Employee’s claim for “failure to cooperate per the Board’s statutes and regulations” (Petition, May 4, 2011).

35) Employer did not file a request for reconsideration of Coppe II within 15 days of February 24, 2011 (id.).

36) Authority to reconsider Coppe II expired on March 26, 2011 (record; observations, judgment, experience).

37) Employer did not file a petition for modification of Coppe II (record).

38) Employer’s May 4, 2011 petition is for an order compelling discovery through an EME, and in the alternative, for a dismissal order should Employee fail to comply (Petition, May 4, 2011).

39) Employer’s May 4, 2011 petition does not raise “reconsideration” or “modification” as issues from Coppe II (id.).

40) To date, neither Dr. Williamson-Kirkland nor Dr. Fey have referred Employee to a specialist or to Dr. Robinson (Employer’s hearing admissions).
41) Dr. Williamson-Kirkland is retired and is no longer performing EMEs (letter from Patti Claxton, Director of Physician Relations and Marketing, Objective Medical Assessments (OMAC), April 26, 2011).
42) Employer adduced no evidence Dr. Fey has ceased performing EMEs altogether, is deceased, retired or unable to perform an EME on Employee in another state or refer her to a specialist (record).
43) Dr. Fey practices in the Seattle, Washington area (record).
44) Employer argued it is not always easy to get an EME doctor, such as Dr. Fey, to refer a claimant to another EME specialist, as some doctors do not like to refer claimants to doctors they do not know personally (Employer’s hearing arguments).
45) Dr. Fey knows other physicians personally to whom he could refer Employee (experience, judgment, observations, and inferences drawn from all of the above).
46) Employee has physical, mental and personal concerns about travel outside for an EME or SIME (Coppe).
47) Employee’s physical concerns about travel by air include difficulty walking, possibly needing two airplane seats because of increased hip width since her injury, pain while sitting, inability to move around while seat-belted, and inability to lie down in a position she finds relieves her pain (id.).
48) Employee’s mental concerns about travel by air include agoraphobia, which she says makes it hard for her to be in confined places or around many people, and panic attacks, both of which are at least partially controlled by medication (id.).
49) As she said has not traveled by air for many years, Employee is uncertain whether her mental concerns will affect her ability to travel by air (id.). 
50) Employee’s personal concerns about travel by air include her parents’ failing health, and her need to assist her mother emotionally as her mother deals with Employee’s father’s total inability to care for himself, and Employee’s need to assist the family in caring for her father who suffers from dementia and is incapacitated (id.).
51) Employee’s father has personal care attendance for 4 hours per day each Monday, Wednesday and Friday, and has personal care from 2-3 hours per day each Tuesday and Thursday (id.).
52) Employee is uncertain if going to an EME or SIME outside Alaska would be detrimental to either her mother or father (id.).
53) Employee does not currently refuse to travel outside for an EME or SIME (id.).
54) Employee will travel outside for an EME or SIME if so ordered (id.).
55) Requiring Employee to travel outside Alaska for an EME or SIME may cause her physical and mental discomfort, and may briefly affect her ability to address her personal issues regarding her parents, discussed above (experience, judgment, observations, unique or peculiar facts of the case as set forth above, and inferences drawn from all of the above).
56) There is inadequate medical evidence in the file currently to conclude Employee may not, under any circumstances, travel by air for a medical evaluation outside Alaska (record; id.).
57) Issues in Employee’s claim involve orthopedic and mental health concerns, and their interplay (record; experience, judgment, observations).
58) Coppe II found these issues would best be addressed by an orthopedic surgeon or physiatrist and a psychiatrist, and this finding remains true (Coppe II; experience, judgment, observations).
59) No significant progress has been made to get Employee to another EME or to an SIME since Coppe II was issued, and her case has languished (record; experience, observations).
60) Employee is not represented by an attorney (Coppe; record).

61) The nature and extent of Employee’s injuries include foot and ankle pain, chronic pain and mental health issues (record; Coppe).

62) Larry Levine, M.D., is a physician in Anchorage, Alaska, on the SIME list, who has served for many years in a variety of difficult cases.  He is a physiatrist, board-certified in Physical Medicine & Rehabilitation, licensed to practice medicine in Alaska, has treated injured workers in Alaska and has experience with chronic pain issues caused by orthopedic conditions (experience, observations).
63) Dr. Levine is an appropriate selection to participate in Employee’s SIME given his Anchorage location, specialty and experience with chronic pain issues caused by orthopedic conditions (experience, judgment, observations, unique or peculiar facts of the case, and inferences drawn from all of the above).
64) Thomas Gritzka, M.D., is a physician in Milwaukie, OR, on the SIME list, who has served for many years in a variety of difficult cases.  He is a board-certified orthopedic surgeon, licensed to practice medicine in Alaska, has treated injured workers in Oregon and comes to Anchorage to perform SIMEs regularly (experience, observations).
65) Dr. Gritzka is an appropriate selection to participate in Employee’s SIME given his experience as an orthopedic surgeon and his regular trips to Anchorage to perform SIMEs (experience, judgment, observations, unique or peculiar facts of the case, and inferences drawn from all of the above).
66) Rebecca Bay, M.D., is a physician residing in Anchorage who is not on the SIME list, is licensed to practice medicine in Alaska, practices in psychiatry and has performed an SIME in a case where a patient was not able to travel.  Her experience treating injured workers is not known (experience, observations).
67) Dr. Bay is an appropriate selection to participate in Employee’s SIME given her Anchorage location and experience as a psychiatrist (experience, judgment, observations, unique or peculiar facts of the case, and inferences drawn from all of the above).
68) There is no evidence Employee has seen Dr. Levine, Dr. Gritzka, Dr. Bay or anyone associated with them (record).

69) There is no evidence Dr. Levine, Dr. Gritzka or Dr. Bay is partial to either employers or employees (experience, judgment, observations, and inferences drawn from all of the above).
70) Employee resides in Anchorage, Alaska (record).

71) Anchorage, Alaska, where Dr. Levine, Dr. Gritzka and Dr. Bay practice or perform their evaluations, is Employee’s residence city and seeing one or more of them for an SIME would not require her to travel by air outside Alaska, and should have minimal effect on Employee’s physical, mental and personal concerns (id.).

72) Seattle, Washington area where Dr. Fey practices is relatively far from Employee’s geographic location though it is the closest large city and would require several hours of air and some ground travel for her to see him for an EME (experience, judgment, observations, unique or peculiar facts of the case, and inferences drawn from all of the above).
73) Seattle, Washington area has considerable medical resources and a large selection of physicians with varied specialties (experience, judgment, observations).
74) Neither party stipulated to any specific physician to perform the SIME (record).
75) Employee has not consented to Employer changing EME physicians (record; Coppe).
76) The SIME list includes impartial physicians with the specialties, qualifications, and experience to examine the employee; none of the psychiatrists on the SIME list are licensed to practice in Alaska, or will not travel to Alaska to perform SIMEs (experience, judgment, observations).
77) Prior to 1998, EME physicians occasionally moved, ceased to perform or travel for EMEs, or retired (experience, judgment, observations).
PRINCIPLES OF LAW

AS 23.30.001.  Intent of the legislature and construction of chapter.  It is the intent of the legislature that

1) This chapter be interpreted so as to ensure the quick, efficient, fair, and predictable delivery of indemnity and medical benefits to injured workers at a reasonable cost to the employers who are subject to the provisions of this chapter;

2) Worker’s compensation cases shall be decided on their merits except where otherwise provided by statute. . . .

AS 23.30.005.  Alaska Workers’ Compensation Board.
. . .

(h) The department shall adopt rules . . . and shall adopt regulations to carry out the provisions of this chapter. . . .  Process and procedure under this chapter shall be as summary and simple as possible.

The board may base its decision not only on direct testimony, medical findings, and other tangible evidence, but also on the board’s “experience, judgment, observations, unique or peculiar facts of the case, and inferences drawn from all of the above.”  Fairbanks North Star Borough v. Rogers & Babler, 747 P.2d 528, 533-534 (Alaska 1987).

AS 23.30.095.  Medical treatments, services, and examinations.  (a) The employer shall furnish medical, surgical, and other attendance or treatment, nurse and hospital service, medicine, crutches, and apparatus for the period which the nature of the injury or the process of recovery requires, not exceeding two years from and after the date of injury to the employee. . . .  It shall be additionally provided that, if continued treatment or care or both beyond the two-year period is indicated, the injured employee has the right of review by the board.  The board may authorize continued treatment or care or both as the process of recovery may require.  When medical care is required, the injured employee may designate a licensed physician to provide all medical and related benefits.  The employee may not make more than one change in the employee’s choice of attending physician without the written consent of the employer.  Referral to a specialist by the employee’s attending physician is not considered a change in physicians. Upon procuring the services of a physician, the injured employee shall give proper notification of the selection to the employer within a reasonable time after first being treated.  Notice of a change in the attending physician shall be given before the change.

(b) If the employee is unable to designate a physician and the emergency nature of the injury requires immediate medical care, or if the employee does not desire to designate a physician and so advises the employer, the employer shall designate the physician.  Designation under this subsection, however, does not prevent the employee from subsequently designating a physician for continuance of required medical care.

. . .

(e) The employee shall, after an injury, at reasonable times during the continuance of the disability, if requested by the employer or when ordered by the board, submit to an examination by a physician or surgeon of the employer’s choice authorized to practice medicine under the laws of the jurisdiction in which the examination occurs, furnished and paid for by the employer.  The employer may not make more than one change in the employer’s choice of a physician or surgeon without the written consent of the employee.  Referral to a specialist by the employer’s physician is not considered a change in physicians.  An examination requested by the employer not less than 14 days after injury, and every 60 days thereafter, shall be presumed to be reasonable, and the employee shall submit to the examination without further request or order by the board. . . .  If an employee refuses to submit to an examination provided for in this section, the employee’s rights to compensation shall be suspended until the obstruction or refusal ceases, and the employee’s compensation during the period of suspension may, in the discretion of the board or the court determining an action brought for the recovery of damages under this chapter, be forfeited. . . .
. . .

(k) In the event of a medical dispute regarding determinations of causation . . . or compensability between the employee’s attending physician and the employer’s independent medical evaluation, the board may require that a second independent medical evaluation be conducted by a physician or physicians selected by the board from a list established and maintained by the board.  The cost of an examination and medical report shall be paid by the employer.  The report of an independent medical examiner shall be furnished to the board and to the parties within 14 days after the examination is concluded.

The law gives the board significant discretion to order the specialty to conduct an SIME, and to empanel one or several doctors for an SIME if necessary to ensure “the quick, efficient, fair, and predictable delivery of indemnity and medical benefits to injured workers at a reasonable cost” to Employer.  Mazurenko v. Chugach Alutiiq JV, AWCB Case No. 11-0064 (May 17, 2011).  “Process and procedure under this chapter shall be as summary and simple as possible.”  By law, the board may require an SIME “by a physician or physicians” selected from a list established and maintained for such purposes.  The board by law may also order an “investigation or inquiry” in “the manner by which it may best ascertain the rights of the parties.”  In short, the board has broad discretion to select one or more specific physicians from the SIME list, and their specialties, for an SIME.  Lindeke v. Anchorage Grace Christian School, AWCB Decision No. 11-0040 (April 8, 2011).

In Clymer v. Wilton Adjustment Services., AWCB Decision No. 95-0068 (March 10, 1995), an attending physician opined the patient was not a good candidate for surgery, and did not want to undertake a new course of treatment recommended by another doctor.  Clymer held the injured worker could substitute a new doctor as the attending physician “refused to treat.”
In Jaouhar v. Marenco, Inc., AWCB Decision No. 98-0166 (June 24, 1998) at 6-7, an injured worker chose to see a new physician and pay for his services herself because her attending physician refused to refer her to a specialist.  She subsequently claimed her selection of a third physician was not an inappropriate change of physician, as the second doctor was not part of her claim under the Act.  Jaouhar rejected this theory, stated the employee’s doctor’s refusal to refer her to the specialist of her choosing did not justify an unlawful change to the specialist and held:

We find when Dr. Ryan refused to refer Employee to an anesthesia pain clinic, Employee chose to discontinue care with Dr. Ryan.  We make this finding based on the events surrounding Dr. Ryan’s refusal to refer Employee to a pain clinic.

. . .

Given Dr. Ryan’s refusal to refer Employee to a pain specialist, we find Employee’s decision to treat with Dr. Swift was a conscious choice to switch from Dr. Ryan and Dr. Klimow to Dr. Swift.  We make this finding based on Employee’s treatment with Dr. Swift while she was simultaneously under Dr. Klimow’s care, after Dr. Ryan’s refusal to refer her to a ‘anesthesia pain clinic.’  We find Employee treated with Dr. Swift for approximately five months. (Dr. Swift September 23, 1997 through February 28, 1998 chart notes).  Based on these findings, we conclude Employee chose to change physicians when her first treating physician, Dr. Ryan, would not refer her to a specialist in ‘anesthesia pain’ management. 

. . .

Accordingly, we find Employee’s second attending physician is Dr. Swift (footnote omitted) and her subsequent treatment with Dr. Matthisen is an excessive change in attending physicians.   
Lau v. Caterair, AWCB Decision No. 00-0055 (March 24, 2000), addressed a situation similar to Jaouhar, in which the employee claimed her attending physician refused to provide services because he refused to treat her any further, refused to prescribe medications, and refused to refer her elsewhere.  In deposition, her physician testified “it was not a termination from care,” but rather, he had determined she needed no further care.  The employee sought care from another doctor and then requested an SIME based upon medical disputes between the “substitution” physician and the EMEs.  Lau denied the SIME request, holding the change was not a valid “substitution.”

Bloom v. Tekton, Inc., 5 P.3d 235, 238 (Alaska 2000) reversed a Board decision declining to allow an injured worker to select a third attending physician.  Bloom held:

The Alaska Workers’ Compensation Act gives each injured worker the right to choose an attending physician (footnote omitted).  But in order to curb potential abuse -- especially doctor shopping -- the Act allows an injured worker to change attending physicians only once without the consent of the employer.  

In order to protect the injured worker’s right to choose his attending physician, the Alaska Workers’ Compensation Board has consistently interpreted the statute to allow an employee to ‘substitute’ a new physician in circumstances where the current attending physician is either unwilling (footnote omitted) or unable to continue providing care (footnote omitted).  These ‘substitutions’ do not count as changes in attending physicians: even a worker who has already changed doctors may choose a new attending physician without the employer’s consent if the current physician becomes unwilling or unavailable to treat (footnote omitted).  Moreover, when an attending physician refers a worker to a specialist, the worker may see the referral physician without running afoul of the statute’s one-change rule.  

Allowing an employee to substitute attending physicians when the employee’s current physician becomes unwilling or unavailable to treat is consistent with the well-settled rule that under AS 23.30.095(a) an injured worker is presumed entitled to continuing medical treatment (footnote omitted).  The substitution policy ensures that the employee’s right to continuing care by a physician of his choice will not be impeded by circumstances beyond the employee’s control.

Bloom refers only to an injured worker’s right to select a substitution physician in appropriate circumstances, references the then “recently promulgated” regulation 8 AAC 45.082, and is limited to an employee’s right to select a third attending physician without the employer’s approval.  Bloom says nothing of any similar right being conferred upon employers whose second EME choice becomes “unavailable.”
However, Mitchell v. United Parcel Service, AWCB Decision No. 02-0195 (September 27, 2002) at 4, addressed the situation where an EME physician is no longer “available” and said:

The employee argues that when the employer changed from Dr. McNamara to Dr. Levine, this was the employer’s one permissible change.  However, when a physician is no longer available because they have closed their practice, moved out of state or refuses to treat the employee, it is recognized that a new physician may be appointed as a ‘substitution’ and not a change.  Bloom v. Tekton, Inc., 5 P.3d 235 (Alaska 2000) (discussing physician substitution versus change in the context of the employee).  We find Dr. McNamara was unavailable due to circumstances beyond the employer’s control.  We find the change from Dr. McNamara to Dr. Levine to be a substitution due to the unavailability of Dr. McNamara, and not a change in physician.

Three years later, Colette v. Arctic Lights Electric, AWCB Decision No. 05-0135 (May 19, 2005) at 3-5, came to the opposite result and said:

The . . . Act . . . gives each injured worker the right to choose an attending physician.  AS 23.30.095(a).  Similarly the employer has a right to choose a physician to examine the employee.  AS 23.30.095(e).  However, to curb potential abuses -- especially doctor shopping -- the Act allows an injured worker or employer to change designated physicians only once without first obtaining the other party’s written consent.  The rule against excessive physician change is intended to curb opinion shopping.  See, e.g., HCS CCS SB 322 Sectional Analysis dated April 6, 1988.  However, when a designated physician refers the injured employee to a specialist, this is not considered a change in physician.  
AS 23.30.095(a) & (e). . . .

. . .

A substitution may also occur and a new physician designated when the original physician is no longer available because s/he has closed their practice, moved out of state, or refuses to treat the employee.  Bloom v. Tekton Inc., 5 P.3d 235 (Alaska 2000) (discussing physician substitution versus change of physician by the employee); 8 AAC 45.082(c). Under these circumstances, the Board does not consider this to be a change in physician for purposes of AS 23.30.095(a) and (e).  The employer has not argued this exception to the rule.  Nor is it apparent from the record presented that this exception is applicable.  Therefore, we find that the employer is not entitled to the protection of 8 AAC 45.082. 

We find the employer’s first choice of EME physician was Dr. Bald.  We also find that the employer exercised its one change by sending the employee to Drs. Robinson and Soot (as a panel).  We find, based on the employer’s concession, that the examination by Dr. Mayhall was an impermissible change of physician. As the evaluation with Dr. Mayhall was completed without written authorization from the employee or referral, we find it is the product of an excessive unauthorized change in physician.

AS 23.30.110.  Procedure on claims. . . . .

. . .

(g) An injured employee claiming or entitled to compensation shall submit to the physical examination by a duly qualified physician, which the board may require.  The place or places shall be reasonably convenient for the employee. . . .

AS 23.30.130.  Modification of awards.  (a) Upon its own initiative, or upon the applica​tion of any party in interest on the ground of a change in condi​tions, including, for the purposes of AS 23.30.175, a change in resi​dence, or because of a mistake in its determi​nation of a fact, the board may, before one year after the date of the last payment of compensation benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, whether or not a compensa​tion order has been issued, or before one year after the rejection of a claim, review a compensation case under the procedure pre​scribed in respect of claims in AS 23.30.1​10.  Under AS 23.30.110 the board may issue a new compensation order which terminates, continues, reins​tat​es, increases or decreases the compensation, or award compensation.

The Alaska Supreme Court discussed AS 23.30.130(a) in Interior Paint Company v. Rodgers, 522 P.2d 164, 168 (Alaska 1974), stating: “The plain import of this amendment [adding ‘mistake in a determination of fact’ as a ground for review] was to vest a deputy commissioner with broad discretion to correct mistakes of fact whether demonstrated by wholly new evidence, cumulative evidence, or merely further reflection on the evidence initially submitted.”  Id.  An examination of all previous evidence is not mandatory whenever there is an allegation of mistake in determination of fact under AS 23.30.130(a).  Id.  The court went on to say:


The concept of mistake requires careful interpretation.  It is clear that an allega​tion of mistake should not be allowed to become a back-door route to retrying a case because one party thinks he can make a better showing on the second attempt.  3 A. Larson, The Law of Work​men’s Compensation Section 81.52 at 354.8 (19​71).

Id. at 169.

Nothing in AS 23.30.130(a)’s language limits the “mistakes in determination of fact” basis for review to issues relating solely to disability.  Under AS 23.30.130(a), the board has authority to review an order in which a claim has been rejected because of a mistake in its determination of a fact even if the fact relates to the question of liability or causation.  Fischback & Moore of Alaska, Inc. v. Lynn, 453 P.2d 478, 484 (Alaska 1969).  If the board articulates mistakes of fact, it may ultimately rule it is no longer in accord with its initial conclusions, which new ruling must be supported by substantial evidence.  Id. at 484-485.  “Substantial evidence” is such relevant evidence as a reasonable mind might find adequate to support a conclusion.  Williams v. State, 938 P.2d 1065, 1069 (Alaska 1997).

In the case of a factual mistake or a change in conditions, a party “may ask the board to exercise its discretion to modify the award at any time until one year” after the last compensation payment is made, or the board rejected a claim.  George Easley Co. v. Lindekugel, 117 P.3d 734, 743 (Alaska 2005).  

AS 23.30.135.  Procedure before the board.   (a)  In making an investigation  or inquiry  or conducting a  hearing  the  board  is not bound  by common  law or statutory  rules of evidence  or by  technical or formal rules  of procedure,  except as  provided in this chapter.  The board may make its investigation or inquiry or conduct its hearing in the manner by which it may best ascertain the rights of the parties. . . . 

AS 23.30.155.  Payment of compensation. . . .

. . .

(h) The board may upon its own initiative at any time in a case in which payments are being made with or without an award, where right to compensation is controverted, or where payments of compensation have been increased, reduced, terminated, changed, or suspended, upon receipt of notice from a person entitled to compensation, or from the employer, that the right to compensation is controverted, or that payments of compensation have been increased, reduced, terminated, changed, or suspended, make the investigations, cause the medical examinations to be made, or hold the hearings, and take the further action which it considers will properly protect the rights of all parties.

AS 23.30.395.  Definitions.

In this chapter,

. . .

(3) ‘attending physician’ means one of the following designated by the employee under AS 23.30.095(a) or (b):

(A) a licensed medical doctor;

(B) a licensed doctor of osteopathy;

(C) a licensed dentist or dental surgeon;

(D) a licensed physician assistant acting under supervision of a licensed medical doctor or doctor of osteopathy;

(E) a licensed advanced nurse practitioner; or

(F) a licensed chiropractor;

. . .

(31) ‘physician’ includes doctors of medicine, surgeons, chiropractors, osteopaths, dentists, and optometrists. . . .

Addressing the statutory definition of “physician,” Thoeni, 151 P.3d 1249, 1258 held because the legislature chose to use the word “includes” rather than more “exclusive terms” in its definitive list, the definition includes “a non-exclusive list.”  Accordingly, Thoeni held the term “physician” include “psychologists,” consistent with the legislature’s intent “AS 23.30 be interpreted so as to ensure the quick, efficient, fair, and predictable delivery of indemnity and medical benefits to injured workers at a reasonable cost” to employers (footnote omitted).  Thoeni further observed “[m]ental health specialists such as psychologists are in the best position to ensure effective treatment of mental injuries” such as those at issue in Thoeni.  In such cases involving “a mental injury,” it is reasonable a doctor skilled in healing mental illness, “whether a Ph.D., Psy.D. or M.D.,” would be qualified to conduct an EME inquiry into an injured worker’s mental health.  Thoeni noted the court had “consistently credited the testimony of psychologists in worker’s compensation cases” and expressed the “firm belief” continuing to do so “is the proper course” (footnote omitted). 

AS 44.62.540.  Reconsideration.  (a) The agency may order a reconsideration of all or part of the case on its own motion or on petition of a party.  To be considered by the agency, a petition for reconsideration must be filed with the agency within 15 days after delivery or mailing of the decision.  The power to order reconsideration expires 30 days after the delivery or mailing of a decision to the respondent.   If no action is taken on a petition within the time allowed for ordering reconsideration, the petition is considered denied. 
“The appropriate recourse for allegations of legal error is a direct appeal or petition to the board for reconsideration of the decision within the time limits set by AS 44.62.540(a).”  George Easley Co. v. Estate of Lindekugel, 117 P.3d 734, 743 (Alaska 2005).  An “abuse of discretion” in the context of the Alaska Workers’ Compensation Act has been defined as “issuing a decision which is arbitrary, capricious, manifestly unreasonable, or which stems from an improper motive,” failure to apply controlling law or regulation, or failure to exercise sound, reasonable and legal discretion.  Smith v. CSK Auto, Inc., 204 P.3d 1001, 1013 (footnote omitted); Irvine v. Glacier General Construction, 984 P.2d 1103, 1107, n. 13 (Alaska 1999); Sheehan v. University of Alaska, 700 P.2d 1295, 1297 (Alaska 1985); Tobeluk v. Lind, 589 P.2d 873, 878 (Alaska 1979)(footnote omitted); Manthey v. Collier, 367 P.2d 884, 889 (Alaska 1962). 

8 AAC 45.060. Service. . . . 
. . .

Service by mail is complete at the time of deposit in the mail if mailed with sufficient postage and properly addressed to the party at the party’s last known address.  If a right may be exercised or an act is to be done, three days must be added to the prescribed period when a document is served by mail. . . .

Prior to 1998, 8 AAC 45.082 did not contain detailed provisions explaining how either an employee or employer could exercise their one free change of physician under AS 23.30.095.  Effective July 2, 1998, 8 AAC 45.082 was amended to its present form.  It now provides detailed instructions and limitations on how parties may change their chosen physicians.

8 AAC 45.082. Medical treatment. . . .

. . .

(c) Physicians may be changed as follows: 

. . .

(2) Except as otherwise provided in this subsection, an employee injured on or after July 1, 1988, designates an attending physician by getting treatment, advice, an opinion, or any type of service from a physician for the injury.  If an employee gets service from a physician at a clinic, all the physicians in the same clinic who provide service to the employee are considered the employee’s attending physician.  An employee does not designate a physician as an attending physician if the employee gets service 

(A) at a hospital or an emergency care facility; 

(B) from a physician 

(i) whose name was given to the employee by the employer and the employee does not designate that physician as the attending physician; 

(ii) whom the employer directed the employee to see and the employee does not designate that physician as the attending physician; or 

(iii) whose appointment was set, scheduled, or arranged by the employer, and the employee does not designate that physician as the attending physician. 

(3) For an employee injured on or after July 1, 1988, an employer’s choice of physician is made by having a physician or panel of physicians selected by the employer give an oral or written opinion and advice after examining the employee, the employee’s medical records, or an oral or written summary of the employee’s medical records.  To constitute a panel, for purposes of this paragraph, the panel must complete its examination, but not necessarily the report, within five days after the first physician sees the employee.  If more than five days pass between the time the first and last physicians see the employee, the physicians do not constitute a panel, but rather a change of physicians. 

(4) Regardless of an employee’s date of injury, the following is not a change of an attending physician: 

(A) the employee moves a distance of 50 miles or more from the attending physician and the employee does not get services from the attending physician after moving; the first physician providing services to the employee after the employee moves is a substitution of physicians and not a change of attending physicians; 

(B) the attending physician dies, moves the physician’s practice 50 miles or more from the employee, or refuses to provide services to the employee; the first physician providing services to the employer thereafter is a substitution of physicians and not a change of attending physicians; 

(C) the employer suggests, directs, or schedules an appointment with a physician other than the attending physician, the other physician provides services to the employee, and the employee does not designate in writing that physician as the attending physician; 

(D) the employee requests in writing that the employer consent to a change of attending physicians, the employer does not give written consent or denial to the employee within 14 days after receiving the request, and thereafter the employee gets services from another physician. 

8 AAC 45.092. Selection of an independent medical examiner.  (a) The board will maintain a list of physicians’ names for second independent medical evaluations. The names will be listed in categories based on the physician’s designation of his or her specialty or particular type of practice and the geographic location of the physician’s practice. . . .

. . .

(e) If the parties stipulate that a physician not on the board’s list may perform an evaluation under AS 23.30.095 (k), the board or its designee may select a physician in accordance with the parties’ agreement.  If the parties do not stipulate to a physician not on the board’s list to perform the evaluation, the board or its designee will select a physician to serve as an independent medical examiner to perform the evaluation.  The board or its designee will consider these factors in the following order in selecting the physician: 

(1) the nature and extent of the employee’s injuries; 

(2) the physician’s specialty and qualifications; 

(3) whether the physician or an associate has previously examined or treated the employee; 

(4) the physician’s experience in treating injured workers in this state or another state; 

(5) the physician’s impartiality; and 

(6) the proximity of the physician to the employee’s geographic location. 

(f) If the board or its designee determines that the list of independent medical examiners does not include an impartial physician with the specialty, qualifications, and experience to examine the employee, the board or its designee will notify the employee and employer that a physician not named on the list will be selected to perform the examination.  The notice will state the board’s preferred physician’s specialty to examine the employee.  Within 10 days after notice by the board or its designee, the employer and employee may each submit the names, addresses, and curriculum vitae of no more than three physicians.  If both the employee and the employer recommend the same physician, that physician will be selected to perform the examination.  If no names are recommended by the employer or employee or if the employee and employer do not recommend the same physician, the board or its designee will select a physician, but the selection need not be from the recommendations by the employee or employer.

8 AAC 45.150.  Rehearings and modification of board orders.  (a) The board will, in its discretion, grant a rehearing to consider modification of an award only upon the grounds stated in AS 23.30.130.

(b) A party may request a rehearing or modification of a board order by filing a petition for a rehearing or modification and serving the petition on all parties in accordance with 8 AAC 45.060.

. . .


(d) A petition for a rehearing or modification based on an alleged mistake of fact by the board must set out specifically and in detail

(1) the facts upon which the original award was based;

(2) the facts alleged to be erroneous, the evidence in support of the allegations of mistake, and, if a party has newly discovered evidence, an affidavit from the party or the party’s representative stating the reason why, with due diligence, the newly discovered evidence supporting the allegation could not have been discovered and produced at the time of the hearing; and

(3) the effect that a finding of the alleged mistake would have upon the existing board order or award.

(e) A bare allegation of change of conditions or mistake of fact without specification of details sufficient to permit the board to identify the facts challenged will not support a request for a rehearing or a modification.

(f) In reviewing a petition for a rehearing or modification the board will give due consideration to any argument and evidence presented in the petition.  The board, in its discretion, will decide whether to examine previously submitted evidence.

In Burke v. Houston NANA, L.L.C., 222 P.3d 851 (Alaska 2010), the court reversed a Board decision in which it found the board declined to follow its regulations, and instead, according to the court “looked back to a prior period to find a rule that barred” the claimant’s request for an reemployment eligibility evaluation, when the decisional rule relied upon was never promulgated through the Administrative Procedures Act (APA).  Burke stated:

Before . . . new regulations took effect in 1998, the board had developed through adjudication a discovery rule to be used in considering reemployment eligibility evaluation requests (footnote omitted).  Under the board’s discovery rule, an employee who failed to request a reemployment eligibility evaluation within ninety days of providing notice of the injury to the employer as required by former AS 23.30.041(c) was required to request the evaluation within ninety days of the date the employee knew or should have known that he might not be able to return to the occupation at the time of injury (footnote omitted).  This case presents two questions: (1) whether the regulations adopted in 1998, which did not explicitly contain a discovery rule, should be read as continuing the rule despite their silence, and, if not, (2) whether, following the adoption of the regulations, the board had the power to impose a discovery rule by adjudication and thereby hold that Burke’s request was untimely.  We conclude that the answer in both instances is no.


Id. at 866.

Burke further noted when the board promulgated its regulations interpreting a former 
statute, it codified prior decisions about what constituted an unusual and extenuating circumstance, but “[n]either regulation mentions the discovery rule” (id.; emphasis in original).   Public comment about the regulation highlighted the conflict between the previously-imposed discovery rule and the proposed regulation, but the board did not change the text of the regulation in response to the comment (footnote omitted).  Burke reasoned: “From this there is at least a suggestion that the board declined to continue, by means of its rulemaking authority, the discovery rule it had previously adopted through adjudication” (id.).  Burke concluded “the board must use rulemaking rather than adjudication” to effectuate at least some changes in how the Act is applied.  The court further stated:

Burke asserts that the board cannot by adjudication ‘add requirements to the law that neither the legislature nor the executive branch in its rule-making power chose to add to the Act or regulations, respectively.’  We agree: If the board wished to add to the deadlines it explicitly set in the regulations -- via adoption of a discovery rule -- it was required to do so by regulation (footnote omitted).

We have previously held that an administrative agency can set and interpret policy using adjudication instead of rulemaking, absent statutory restrictions and due process limitations, (footnote omitted) and noted that the board has broad powers to administer the Alaska Workers’ Compensation Act, including the authority to interpret statutes (footnote omitted).  But the board’s power is not unlimited.  Alaska law requires an agency to follow certain procedures, including public notice and an opportunity for public comment, before it can supplement or amend a regulation (footnote omitted).  Alaska Statute 44.62.640(a)(3) defines ‘regulation’ to include ‘every rule, regulation, order, or standard of general application or the amendment, supplement, or revision of a rule, regulation, order, or standard adopted by a state agency to implement, interpret, or make specific the law enforced or administered by [the agency]’ (emphasis in original).

. . .

We have previously addressed the issue whether an agency action is an interpretation or an amendment of a regulation (footnote omitted).  In making this determination, we have looked at a variety of factors.  We have compared the agency action with the statutory indicia of a regulation, including whether the action ‘implements, interprets or makes specific the law enforced or administered by the state agency’ and ‘affects the public or is used by the agency in dealing with the public’ (footnote omitted).  Noting that many agency actions that are not regulations can affect the public, we have looked at the distinction drawn by the Court of Appeals for the District of Columbia between internal agency practices, which do not require notice and comment rulemaking, and regulations, which do. That court identified the ‘critical feature’ of an internal agency practice as ‘agency actions that do not themselves alter the rights or interests of the parties, although [they] may alter the manner in which the parties present themselves or their viewpoints to the agency’ (footnote omitted).  Finally, we have looked to see if the agency action provides new requirements or makes the existing requirements more specific.

. . .

Because the board chose to establish by regulation the procedure . . . it is bound by those regulations unless and until it repeals or amends the regulation using the proper procedure.

Id. at 867-68.

In Miller v. Treadwell, 245 P.3d 867, 873-74 (Alaska 2010), an unsuccessful political candidate challenged the method the state used to count write-in ballots and contended it amounted to a “regulation,” which was never vetted pursuant to the APA.  In rejecting this argument, the court said:

The APA requires advance notice of a regulation before it can be applied in agency interactions with the public (footnote omitted).  Common sense statutory interpretations by agencies do not require regulations (footnote omitted).  By contrast, if a statutory interpretation is ‘expansive or unforeseeable,’ the agency may be required to promulgate its interpretation through a regulation (footnote omitted).  The Division’s statutory interpretations . . . were common sense interpretations and were not required to be promulgated in regulations.  We have previously noted that ‘[n]early every agency action is based, implicitly or explicitly, on an interpretation of a statute or regulation authorizing it to act.  A requirement that each such interpretation be preceded by rulemaking would result in complete ossification of the regulatory state’. . . . (footnote omitted).
ANALYSIS

1) May Coppe II be reconsidered?

Employer contends Coppe II erred by holding Employer’s use of EME Dr. Fey as a new physician along with prior EME physician Dr. Williamson-Kirkland in a “panel” constituted Employer’s “one change in the employer’s choice of a physician” for an EME, under AS 23.30.095(e).  This is a “legal” issue, which Employer did not raise in its May 4, 2011 petition, or at prehearing but raised in its hearing brief and at hearing.  Employer stated in its brief there was a pending petition for reconsideration.  There was no pending petition for reconsideration.  Though its assertion is incorrect, the alleged error Employer asserts in its brief and at hearing is a “legal” issue because it concerns Coppe II’s application of the Alaska Worker’s Compensation Act and the applicable administrative regulations.  Legal issues may be subject to reconsideration under the law.

By law, any request by Employer for reconsideration of Coppe II had to have been filed within 15 days of the date Coppe II was mailed, plus three additional days because the decision was served on the parties by mail. 8 AAC 45.060(b).  The power to order reconsideration of Coppe II expired 30 days after the mailing of the decision “to the respondent,” in this case Employee.  Coppe II was mailed to the parties on February 24, 2011.  March 14, 2011, which is 15 days plus three days for service by mail, is the last date on which a petition requesting reconsideration could be timely filed.  As Employer’s instant petition was filed on May 4, 2011, to the extent it sought reconsideration of Coppe II it was untimely.

Furthermore, power to reconsider Coppe II expired on March 26, 2011, which is 30 days after it was issued and mailed to the parties.  Even assuming three days are to be added to the 30 days, as no agency action was taken to reconsider Coppe II within 30 days, by law it cannot be reconsidered.  Any legal issues Employer has with Coppe II are matters left to a timely petition for review or appeal, as provided by law.  Because there was no timely request for reconsideration of Coppe II, and the power to reconsider it has expired, Coppe II cannot be reconsidered.

2) Shall Coppe II be modified based upon a mistake in determination of a fact?

Employer’s May 23, 2011 hearing brief filed in support of its petition provides arguments sounding like requests for modification under AS 23.30.130, contends Coppe II erred in finding Employee was “ready, willing and able” to travel outside for medical evaluations, and suggests a petition for modification was pending.  There was no pending petition for modification.  Though its assertion is incorrect, the alleged error Employer asserts in its brief and at hearing is a “factual” issue, as opposed to a “legal” issue, because it concerns Coppe II’s factual findings.  The law provides for “modification” of an agency decision by the agency, so long as the petition requesting modification is filed within one year of the decision’s issuance date.  Employer’s May 5, 2011 petition, though it does not expressly request modification, was filed well within one year of Coppe II’s issuance.  

The legislature, and the law implementing the legislature’s will, require cases be decided on their merits unless otherwise provided by law.  Process and procedure must be as summary and simple as possible.  Though §130 expressly refers to authority to modify “awards” of “compensation,” it also refers to the power to review a “compensation case” and issue a “new compensation order.”  The Alaska Supreme Court interprets this section to invest with the agency broad discretionary power to correct mistakes of fact whether demonstrated by wholly new evidence, cumulative evidence, or merely further reflection on the evidence initially submitted.  The overall goal is to best ascertain the parties’ rights.  In light of these policy reasons, and because Employer’s brief raised an allegation of a Coppe II factual error, Employer’s May 5, 2011 petition will be considered a petition for “modification” under AS 23.30.130.

Employer contends Coppe II made an “erroneous finding” Employee was ready, willing and able to travel outside Alaska for an EME.  At hearing on June 2, 2011, Employee was questioned extensively about her ability, readiness and willingness to travel outside for an EME or an SIME.  She raised numerous physical, mental and personal concerns but ultimately stated unequivocally she would travel for an EME or SIME if so ordered.  Though Employee at a recent prehearing conference disagreed as to the meaning of her statements regarding willingness to travel made at the January 25, 2011 hearing, she did not at prehearing expressly state she refused to travel; she simply refused to answer the question.  The instant hearing panel reviewed the January 25, 2011 hearing transcript, and Coppe II, and gave due consideration to Employer’s hearing arguments.  As Employee testified she will go outside for an EME or SIME if ordered, Coppe II’s factual findings on this point were not in error and need not be modified.  To the extent Employer’s May 4, 2011 petition requested modification on this ground, it will be denied.
3) Shall Employee be ordered to attend an EME with a new physician of Employer’s choosing?

This is a legal issue, involving undisputed facts, to which the statutory presumption of compensability does not apply.  This is the same ultimate issue addressed, and denied, in Coppe II.  However, the undisputed facts have changed somewhat because Dr. Williamson-Kirkland retired since Coppe II issued.  Employer thus renews its request for an order directing Employee to see Dr. Robinson, now as a “substitution” EME to take the panel’s place.  Thus, Employer raises the same legal issue decided in Coppe II, in light of slightly changed factual circumstances.  

The law provides a specific statutory and regulatory framework for all parties to follow to avoid unrestrained “doctor shopping,” i.e., the practice of seeking medical opinions from unlimited doctors until one is found to the shopper’s satisfaction. 

In general, if Employee’s claim for medical benefits is ultimately found compensable, Employer “shall furnish medical, surgical, and other attendance or treatment, nurse and hospital service, medicine, crutches, and apparatus for the period which the nature of the injury or the process of recovery requires.”  AS 23.30.095(a).  Medical care, paid by a liable employer, is a fundamental and significant benefit accorded an injured worker under the Act and is frequently critical to returning the injured worker to productive employment, promptly.  

The statute provides injured workers with ample opportunities for selecting their own physicians to provide medical care for work-related injuries.  To prevent doctor shopping, Employee may not make more than one change in her choice of “attending physician” without Employer’s written consent.  “Attending physician” is defined in the law, and relates specifically to a physician selected “by the employee” from a list of possible types of “physician,” under 
AS 23.30.095(a) or (b).  The definition makes no reference to an employer, nor does it imply an employer’s chosen physician or panel of physicians who examine Employee is an “attending physician.”  Employer has not suggested its EME doctors are “attending physicians,” and has not cited any authority for such a proposition.  By law, “referral” “to a specialist” by Employee’s “attending physician” is not considered a “change in physicians.”  By law, Employee’s right to referrals to specialists by her attending physician is unlimited.

Similarly, the statute provides Employer with ample opportunities to require Employee to see an EME or EME panel.  Employee “shall,” at “reasonable times during the continuance of the disability,” if “requested by the employer” submit to “an examination by a physician or surgeon of the employer’s choice authorized to practice medicine under the laws of the jurisdiction in which the examination occurs, furnished and paid for by the employer.”  AS 23.30.095(e).  “Reasonable times” has been defined as at least an examination “requested by the employer not less than 14 days after injury, and every 60 days thereafter,” and may be more frequent if ordered.  Id.  As was the case with Employee, to prevent doctor shopping, Employer may not make more than “one change” in Employer’s choice of a physician or surgeon without Employee’s written consent.  However, unlike Employee’s “attending physician,” Employer’s “choice of a physician or surgeon” is not otherwise defined in the statutes.  

“Physician” in general is defined to include “doctors of medicine, surgeons, chiropractors, osteopaths, dentists, and optometrists.”  AS 23.30.395(31).  Notwithstanding this statutory “physician” definition, the Alaska Supreme Court expanded its meaning to include “[m]ental health specialists such as psychologists,” thus giving Employer an even broader scope of EME medical experts from which to choose.  Thoeni.  As was the case with Employee, “[r]eferral to a specialist” by Employer’s physician “is not considered a change in physicians.”  
AS 23.30.095(e).  As was true with Employee, by law, Employer’s right to referrals to specialists by its choice of the employer’s physician is unlimited.

Administrative regulations further explain how parties may “change” physicians in cases, such as this, with an injury date after July 1, 1988.  Notably, the regulations are different vis-à-vis Employee’s and Employer’s rights.  Employee “designates an attending physician by getting treatment, advice, an opinion, or any type of service from a physician for the injury.”  8 AAC 45.082(c)(2).  If Employee gets service “from a physician at a clinic,” all “physicians in the same clinic who provide service to the employee are considered the employee’s attending physician.”  Id.  The law also provides several incidences and exceptions in which an injured worker is not considered to have changed physicians, none of which apply to the instant case.  Id.  Thus, by regulation Employee designates and changes her “attending physician” by getting treatment, advice, an opinion, or any type of service from a physician for the injury, and then selecting a different physician and getting treatment, advice, an opinion, or any type of service for the injury from the new physician.  Her change, however, is subject to the exceptions discussed above, none of which are relevant to the current issue.

By comparison and contrast, Employer’s “choice of physician” is made by having “a physician or panel of physicians selected by the employer” give an opinion and advice after examining Employee, her medical records, or an oral or written summary of her medical records.  The regulations delineate, to constitute a panel, the panel must “complete its examination, but not necessarily the report,” within five days “after the first physician sees the employee.”  8 AAC 45.082(c)(3).   Thus, by regulation Employer selects and changes its choice of physician by having “a physician or panel of physicians selected by the employer” give an opinion and advice after examining Employee, her medical records, or an oral or written summary of her medical records, and then selecting a different physician or panel of physicians to give an opinion and advice after examining Employee, her medical records, or an oral or written summary of her medical records.  Id.

An additional, specific right or exception is conferred upon Employee by the regulations, which is not granted to Employer.  It is not a change of Employee’s “attending physician” when: (1) Employee moves a distance of 50 miles or more from the attending physician and Employee does not get services from the attending physician after moving; (2) the attending physician dies, moves the physician’s practice 50 miles or more from Employee, or refuses to provide services to Employee; (3) Employer suggests, directs, or schedules an appointment with a physician other than the attending physician, “the other physician” provides services to Employee, and Employee does not designate in writing “that physician as the attending physician”; or (4) Employee requests in writing Employer consents to a “change of attending physicians,” Employer does not give written consent or denial to Employee within 14 days after receiving the request, and thereafter Employee “gets services from another physician.”  8 AAC 45.082(c)(4).  In these instances and exceptions, a new doctor Employee selects is not considered Employee’s “change of physician,” but rather, is a “substitution of physicians.”  Id.; see also Clymer.  But see, Jaouhar and Lau.  This section by its plain language applies only to Employee because only an employee has an “attending physician,” as described above.  There is no similar regulation stating Employer has a right to a substitution of physician in the event its selected EME refuses to travel to Alaska, or retires.  The Alaska Supreme Court specifically addressed this regulation in Bloom but did not confer a similar right upon employers.

Employer’s May 4, 2011 petition renewed its previous request for an order requiring Employee to see Dr. Robinson.  Employee has not consented to see him.  As was true in Coppe II and applying the above analysis to this case’s facts, by statute Employer selected its first EME physician by sending Employee to Dr. Williamson-Kirkland, and then changed and made its second choice of physician by sending her to a panel comprised of Dr. Williamson-Kirkland and Dr. Fey.  Employer requested Employee submit to a first examination by Dr. Williamson-Kirkland, furnished and paid for the examination, and sought an opinion and advice from Dr. Williamson-Kirkland, making him it first choice for an EME.  It then requested Employee submit to a second examination by Dr. Williamson-Kirkland and Dr. Fey together, furnished and paid for the examination, and sought an opinion and advice from both Dr. Williamson-Kirkland and Dr. Fey, making the panel its second choice for an EME.  Each examination fit the law’s requirements for an EME.  That Dr. Williamson-Kirkland alone was the first EME and part of the second EME panel is immaterial -- Dr. Fey was a different physician than Dr. Williamson-Kirkland, furnished and paid for by Employer, he provided an opinion and advice, and thus satisfies the law’s definition of Employer’s “choice of physician.”  Using Employer’s logic, it could circumvent doctor shopping limitations simply by adding a new physician to an existing “panel,” never exhausting its “one change in the employer’s choice of a physician or surgeon.”  If Employee’s symptoms change or involve a new body part or function, Dr. Fey retains the statutory right to refer her to innumerable specialists to address any new concerns.

Furthermore, had Employee seen Dr. Williamson-Kirkland but refused to see Dr. Fey for the second, panel EME, her rights to compensation would have been suspended and her rights to benefits during the refusal’s duration may have been subject to forfeiture, as Dr. Fey’s evaluation would have been an examination “provided for” in AS 23.30.095(e).  Employer does not explain how an evaluation with such severe sanctions for Employee’s refusal to attend could be anything but an EME.  It also fails to explain how Dr. Fey, a different doctor than Dr. Williamson-Kirkland, does not count as a “change” of physician.  As in Coppe II, Employer is still not entitled to an order requiring Employee to see Dr. Robinson under this case’s facts.

At least one prior decision applied an employee’s right to a substitution of physician set forth in 8 AAC 45.092(c)(4) to an employer’s choice of physician when its EME became “unavailable” because of “circumstances beyond the employer’s control.”  Mitchell.  However, years later another decision came to an opposite result and declined to do so, holding “the employer is not entitled to the protection of 8 AAC 45.082[(c)(4)].”  Colette.  Employer nonetheless seeks an order applying 8 AAC 45.082(c)(4) to its situation because Dr. Williamson-Kirkland retired.  

Supreme Court precedence is instructive here.  In Burke, the Alaska Supreme Court reversed a decision in which a procedure affecting a party’s rights and benefits was made ad hoc through decisional law rather than through a vetted APA regulation process.  Though Burke dealt with reemployment eligibility evaluations, its logic applies here.  Burke addressed two questions: (1) whether regulations adopted in 1998, which did not explicitly contain a disputed rule, should be read as continuing the rule despite their silence, and, if not, (2) whether, following adoption of new regulations, power existed to impose a rule by adjudication.  Burke concluded the answer in both instances was “no.”  Burke agreed the board cannot by adjudication “add requirements to the law that neither the legislature nor the executive branch in its rule-making power chose to add to the Act or regulations, respectively.”  Burke, 222 P.3d 851, at 867-68.  “Regulation” includes “every rule, regulation, order, or standard of general application or the amendment, supplement, or revision of a rule, regulation, order, or standard adopted by a state agency to implement, interpret, or make specific the law enforced or administered by [the agency].”  Id. (emphasis in original).  

Burke instructs how to decide whether decisional law simply implements “internal policy,” or amounts to regulation promulgation subject to the APA process, and sets forth a multi-part analysis: (1) Does the decision implement, interpret or make specific the law enforced or administered by the state agency, and (2) Does it affect the public or is it used by the agency in dealing with the public?  Burke also identified: (3) “[T]he critical feature” of an internal agency practice as “agency actions that do not themselves alter the rights or interests of the parties, although [they] may alter the manner in which the parties present themselves or their viewpoints to the agency’.”  Id.   Lastly, Burke determined: (4) If agency action “provides new requirements or makes the existing requirements more specific” it needs to go through the APA process.  Id.  Burke concluded when the “board chose to establish by regulation the procedure” in question, “it is bound by those regulations unless and until it repeals or amends the regulation using the proper procedure.”  Id.   
Miller further refines the analysis.  In Miller, a party argued an agency’s actions required rule making through the APA.  The court disagreed, noting not every agency action interpreting a statute requires regulations adopted through the APA process.  Specifically, “common sense” applications of statutes do not need the regulatory process.  However, by contrast, Miller instructed if a statutory interpretation is “expansive or unforeseeable,” the agency may be required to promulgate its interpretation through a regulation.”

As the instant issue regards only Employer’s right to “change” its choice of physicians, this analysis will focus on Employer’s rights under the Act and regulations as guided by Burke and Miller.  Here, the legislature has spoken and has specifically set forth Employer’s right to select an EME, and gave it one change in its choice of physician without Employee’s consent.  Employee has not given her consent to any additional changes.  Similarly, the agency has acted through its rulemaking power and adopted an amended 8 AAC 45.082, effective July 2, 1998, which interprets AS 23.30.095(e), sets forth Employer’s rights to an EME, and describes with specificity how Employer changes its EME.  Thus, the law is not “silent” on this issue.  However, past decisions have been inconsistent and conflicting.  Mitchell applied the employee’s rule in 8 AAC 45.082(c)(4) to an employer, while Colette declined to apply it.

The relevant statute is intended to prevent doctor shopping.  Similarly, the applicable regulation, effective in 1998, sets forth specific requirements for employees and employers to follow in respect to “changing” their choice of doctors.  The Burke analysis applies to Employer’s request for a decision applying 8 AAC 45.082(c)(4)’s “substitution” provision to Employer, as follows:  

(1) Will the decision implement, interpret or make specific the law enforced or administered by the state agency?

There is no question the result Employer seeks in this case will implement, interpret and make more specific 8 AAC 45.082(c)(4).  An order applying 8 AAC 45.082(c)(4) to employers will change the regulation, implement it in cases where an EME is “unavailable” for a variety of reasons, interpret AS 23.30.095 to allow such a result, make its application broader, and will make it specifically apply to employers.  In short, such a decision will equate “the employer’s choice of physician” to “attending physician” for purpose of changing a physician.

(2) Will the decision affect the public or be used by the agency in dealing with the public?  

Clearly, a decision applying 8 AAC 45.082(c)(4) to employees and  employers as Employer suggest will affect the parties, the agency and the public.  It would remove the distinction between attending physicians and EMEs for purposes of changing physicians.  The instant case is the perfect example.  Employer’s requested ruling would require Employee to see Dr. Robinson, even though Dr. Fey is still available and retains his statutory ability to refer Employee to innumerable specialists to address and all additional claims of injury and symptoms to different body parts or functions.  Section 8 AAC 45.082 does not require that result.

(3) Will the decision alter the parties’ rights or interests, or does it just alter the manner in which the parties present themselves or their viewpoints to the agency?

Employer’s requested relief would alter the parties’ rights and interest, for the same reason set forth above.  Employer would have a new right to “substitute” an EME when an EME panel member retires, but another panel member remains with his statutory ability to refer Employee to innumerable specialists.  The issue of what remedy Employer might have if Dr. Fey retired or died is not an issue for this decision.  Under this case’s facts, the statute, and the current regulation, Employer does not have a right to a substitute EME.

(4) Will the decision provide “new requirements or makes the existing requirements more specific”?

Employer’s requested order would make new requirements and grant Employer a specific right it does not currently have.  Nothing in the statute or regulations suggests 8 AAC 45.082(c)(4) was ever intended to apply to employers whose doctors retire or otherwise refuse to provide EME services to employers.  Cases like Clymer, decided in 1995, which gave an injured worker the right to a “substitute” physician in a situation where the employee’s second chosen doctor refused to provide services, were known to APA process participants when 8 AAC 45.082 was ultimately vetted and amended to its present form in 1998.  Similarly, prior to 1998, it was known EME physicians occasionally moved, ceased to perform or travel for EMEs, or retired -- all factors beyond an employer’s control.  Yet, 8 AAC 45.082(c)(4)’s present iteration, effective in July 1998, codifies only the rule from Clymer.    

The 1998 APA rule-making process resulted in an amended 8 AAC 45.082, which treats employees and employers differently in respect to their rights to change physicians.  As Burke noted, when the 1998 regulations did not explicitly continue a disputed rule, i.e., in this instance the Mitchell result, the regulations should not thereafter be read as continuing “the rule” despite their silence.  Furthermore, Mitchell and Collette applied the same “rule” inconsistently.  By contrast, the 1998 regulatory amendments were not silent on this issue, but affirmatively set forth different rules for each party.  Burke further held there was no power to impose a rule by adjudication, which was not included in a revised regulation, following the regulation’s adoption through the APA process.  Had the rule revisers wanted to extend the rights provided to employees under 8 AAC 45.082(c)(4) to employers, they could have done so in 1998, but did not.  “From this there is at least a suggestion . . . the board declined to continue, by means of its rulemaking authority, the . . . rule it had previously adopted through adjudication” (Burke, 222 P.3d 851, 866).  

Agency decisional law cannot “add requirements to the law that neither the legislature nor the executive branch in its rule-making power chose to add to the Act or regulations, respectively” (id.).  Employer’s requested relief in this case seeks a decision making an “amendment, supplement, or revision” to a “rule” or “regulation” adopted “by a state agency to implement, interpret, or make specific the law enforced or administered” by the agency -- here, 8 AAC 45.082.  Under Burke, this cannot be done without following the APA procedure.  It follows Employer does not have a right to a “substitution of physician” under the Burke analysis, simply because Dr. Williamson-Kirkland retired.  

Miller further instructs: if a statutory interpretation is “expansive or unforeseeable,” the agency may be required to promulgate its interpretation through a regulation.  Here, there is no question applying 8 AAC 45.082(c)(4) to employers would be “expansive,” as the regulation’s plain language refers only to “attending physicians,” and by definition only employees have attending physicians.  It follows applying this regulation to employers would be an expansive interpretation of AS 23.30.095’s “more than one change” and “referral” language and 8 AAC 45.082(c)(4)’s plain language beyond any previous regulatory interpretation.  Similarly, given the ample opportunity employers have to send injured workers to a variety of EMEs -- twice by direct request, by “panels” limited only by the number of physicians who can see the employee or review her records within a five day period, including non-medical doctors under Thoeni, and by unlimited referrals to specialists -- it is unforeseeable decisional law would also apply §082(c)(4) to employers in a case where one member of an EME panel retires.  This conclusion is especially true given prior decisional law’s inconsistent application of §082(c)(4) to employees in cases where the employee’s second choice of physician refused to provide additional treatment or refer to another specialist, (see, e.g., Clymer vis-à-vis Jaouhar, and Lau), and to employers in cases where the EME becomes “unavailable” (see, e.g., Mitchell vis-à-vis Colette).  To the extent prior decisions applied 8 AAC 45.082(c)(4) to employers, those decisions will not be followed here as they are not consistent with AS 23.30.095, 8 AAC 45.082, Burke or Miller.
As was true in Coppe II, Employer retains its right to send Employee back to Dr. Fey, who still performs EMEs in Washington, or to any specialists to whom Dr. Fey may refer her, absent some medical or other limitation to travel.  Thoeni.  Employer has not demonstrated any impediment to following this procedure.  Employer suggests Dr. Fey may not want to refer Employee to a physician he does not know personally, such as Dr. Robinson.  While this may be true, Dr. Fey may nonetheless still refer Employee to one or more specialists he knows, with credentials similar to those of Dr. Robinson, within the reasonable limitations set out in Thoeni.

Accordingly, in light of AS 23.30.095, 8 AAC 45.082, Burke and Miller, Coppe II’s analysis and holding remains true; Employer is not entitled to an order directing Employee to see another EME other than Dr. Fey, or specialists to whom he may refer her within the reasonable limitations set out in Thoeni.  This holding remains true even in light of Dr. Williamson-Kirkland’s retirement, as Employer is not entitled to a “substitution of physician” under 8 AAC 45.082(c)(4), which applies only to employees.

Lastly, Employee has not provided specific medical evidence stating her physical or mental health issues limit or restrict altogether her ability to travel to Washington for an EME with Dr. Fey.  Furthermore, she was uncertain if traveling outside for an EME would affect her personal concerns involving her parents.  Therefore, without more, it is not unreasonable for Employee to travel to Washington to see Dr. Fey for an EME, or to other EME specialists to whom he may refer her, within the reasonable limitations set out in Thoeni.  Employee testified she will go outside to see an EME, if so ordered.  This decision will order her to see Dr. Fey if Employer makes a request, within the reasonable limitations set out in Thoeni.

4) Where shall the SIME, ordered in Coppe II, occur, and with whom?

Very little progress has been made in getting this case closer to a hearing on its merits.  The EME and SIME issues have caused significant delays.  In the interest of moving this matter along to a “quick, efficient” result through a “summary and simple” process and procedure as possible, in keeping with the legislative mandate discussed above, and to ensure the quick, efficient, fair and predictable delivery of benefits to Employee, if she is ultimately entitled to them, at a reasonable cost to Employer, this decision and order will select the physicians to perform the SIME.  The selection will ensure a more summary and simple process and procedure.  Employee has been thoroughly evaluated by numerous medical specialties, both of her choosing, and through Employer’s evaluators.  Coppe II indentified and discussed the medical disputes at length and ordered an SIME with either an orthopedic surgeon or physiatrist, and a psychiatrist. 

By law, investigations may be made and hearings held in a way by which all parties’ rights will be best ascertained.  For example, this decision “may require that a second independent medical evaluation be conducted by a physician or physicians selected by the board from a list established and maintained by the board,” and may “cause the medical examinations to be made” it deems necessary.  The law expressly authorizes “the board” to select the SIME physicians.  Nothing in the law requires this decision to defer to a designee to select the SIME physicians.  

If “parties do not stipulate to a physician not on the board’s list to perform the evaluation, the board or its designee will select a physician to serve as an independent medical examiner to perform the evaluation.”  Here, the parties did not stipulate to any specific SIME physician or non-SIME physician to perform the SIME.  Thus, given these facts, the law does not limit the SIME selection to physicians on the SIME list.  Furthermore, this decision found the SIME list includes impartial physicians with the specialty, qualifications, and experience to examine Employee.  Therefore, 8 AAC 45.092(f) does not apply, and there is no requirement this decision notify the parties to provide names of possible SIME physicians within 10 days.  

The law requires consideration of several factors in selecting an SIME physician or panel:

(1) The nature and extent of Employee’s injuries.

Employee claims a foot injury and related mental health issues.  Coppe II ordered a panel SIME including an orthopedic surgeon or physiatrist, and a psychiatrist.  Nothing in this decision changes Coppe II’s decision in this regard.  It follows an orthopedic surgeon is qualified to address orthopedic issues.  Similarly, a physiatrist is qualified to opine about physical medicine and rehabilitation issues.  Lastly, a psychiatrist is qualified to comment on mental health issues and their relationship, if any, to any work-related orthopedic and physical medicine or rehabilitation issues.

(2) The physicians’ specialties and qualifications. 

Given these medical issues, Dr. Gritzka, an orthopedic surgeon, is qualified to address orthopedic issues.  Similarly, Dr. Levine, a physiatrist, is qualified to opine on physical medicine and rehabilitation issues.  Lastly, Dr. Bay, a psychiatrist, is qualified to comment on mental health issues and their relationship, if any, to any work-related orthopedic and physical medicine or rehabilitation issues.  Each has an appropriate medical specialty and each is qualified to perform the SIME in this case.

(3) Whether the physician or an associate has previously examined or treated Employee.

There is no evidence Dr. Gritzka, Dr. Levine, Dr. Bay, or anyone associated with them have ever examined or treated Employee.  When the designee makes the SIME appointments, she will be directed to inquire further on this point.  If there is a conflict, the designee will be directed to notify the designated chairman, so further action may be taken.  

(4) The physicians’ experience in treating injured workers in this state or another state. 

The panel is aware Dr. Gritzka has experience treating injured workers in Oregon.  The panel has knowledge Dr. Levine has experience treating injured workers in Alaska.  The panel is unaware of Dr. Bay’s experience treating injured workers, though she does treat patients in Alaska.  

(5) The physicians’ impartiality. 

There is no evidence Dr. Gritzka, Dr. Levine or Dr. Bay is partial toward employees or employers.  There is no reason to suspect they lack impartiality in the SIME context.

(6) The proximity of the physicians to Employee’s geographic location. 

Employee lives in Anchorage, Alaska.  Dr. Gritzka practices in Oregon but comes to Anchorage, Alaska regularly to conduct SIMEs.  Drs. Levine and Bay live and practice in the Anchorage area.  In an effort to be sensitive to Employee’s physical, mental and personal concerns discussed in detail above, this decision will not require Employee to travel outside Alaska for her SIME.  Requiring her to see two of these three physicians in Anchorage for her SIME does not require her to travel a significant distance or by air and should minimize her there areas of concern.  

This decision has carefully considered all these factors in selecting the SIME physicians.  Therefore, given the totality of the facts, either Dr. Gritzka, an orthopedic surgeon or Dr. Levine, a physiatrist is selected to participate in an SIME panel in this case, if they are available, willing and have no conflicts.  The designee is directed to determine which of these two is first available, and select him for the SIME panel.  If the first available as between Dr. Gritzka and Dr. Levine has a conflict or is unwilling to serve, the designee is directed to select the other.  Dr. Bay is selected to perform the psychiatric portion of the SIME as a panel member with either Dr. Gritzka or Dr. Levine.  To move this procedure along, the designee will be directed to hold a prehearing conference within 14 days of this decision, taking into account the parties’ calendars, and to set deadlines for the parties to submit questions and medical records for the SIME panel’s review.  The designee is also directed to contact the selected SIME physicians as soon as possible to coordinate the appointments.  Jurisdiction over this issue is retained to resolve any disputes or other issues.

CONCLUSIONS OF LAW

1) Coppe II may not be reconsidered.

2) Coppe II will not be modified based upon a mistake in determination of a fact.

3) Employee will not be ordered to attend an EME with a new physician of Employer’s choosing.

4) The SIME ordered in Coppe II will occur in Anchorage, Alaska, as directed below.


ORDER
1) Employer’s May 4, 2011 Petition, to the extent it seeks reconsideration of Coppe II is denied.

2) Employer’s May 4, 2011 Petition, to the extent it seeks modification of Coppe II is denied.

3) Employer’s May 4, 2011 Petition seeking an order compelling Employee to attend an EME with another EME of Employer’s choosing is denied.

4) The SIME ordered in Coppe II will occur in Anchorage, Alaska.

5) Either Dr. Gritzka or Dr. Levine, whichever is first available is selected to participate in the SIME panel.

6) If the first available as between these two has a conflict or is unwilling to serve, the designee is directed to select the other.

7) Dr. Bay is also selected to participate in the SIME panel, unless she has a conflict or is unwilling to serve.

8) The board’s designee is directed to convene a prehearing conference at the earliest possible opportunity to make arrangements for an SIME in accordance with this decision.
9) Employee is advised her failure to cooperate with the EME and SIME as ordered in this decision may result in her rights to benefits being suspended during the pendency of any failure to cooperate, forfeiture of her suspended benefits and other sanctions including dismissal of part or all of her claims.
10) Jurisdiction is reserved to resolve any disputes.
Dated in Anchorage, Alaska on June 17, 2011.
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RECONSIDERATION

A party may ask the board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the board within 15 days after delivery or mailing of this decision.

MODIFICATION

Within one year after the rejection of a claim, or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, a party may ask the board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.

EXTRAORDINARY REVIEW

Within 10 days after the date of service of the board’s decision and order from which review is sought and before the filing of a timely request for reconsideration of the board decision and order from which review is sought, a party may file a motion for extraordinary review seeking review of an interlocutory or other non-final board decision or order with the Alaska Workers’ Compensation Appeals Commission under 8 AAC 57.072 and 8 AAC 57.074.  However, the parties are advised the commission decided in Municipality of Anchorage v. McKitrick, AWCAC Decision No. 136 (June 30, 2010), it has no jurisdiction to hear appeals from interlocutory decisions and appellate review must be made to the Alaska Supreme Court.  The commission may or may not accept a petition for extraordinary review and a timely request for relief from the Court may also be required.

CERTIFICATION

I hereby certify the foregoing is a full, true and correct copy of the Interlocutory Decision and Order in the matter of CHERYL G. COPPE employee / applicant v. UNITED PARCEL SERVICE, INC., employer ; LIBERTY INSURANCE CORP, insurer / defendants; Case No. 200716885; dated and filed in the office of the Alaska Workers’ Compensation Board in Anchorage, Alaska, on June 17, 2011.
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