DAVID GOMES v. WESTWARD SEAFOODS, INC.


ALASKA WORKERS' COMPENSATION BOARD

[image: image1.png]



P.O. Box 115512
Juneau, Alaska 99811-5512

	DAVID GOMES, 

                                                 Employee, 

                                                    Applicant,

                                                   v. 

WESTWARD SEAFOODS, INC.,

                                                 Employer,

                                                    and 

ACE AMERICAN INSURANCE

COMPANY/ESIS,

                                                 Insurer,

                                                 Defendants.

	)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)
	FINAL

DECISION AND ORDER

AWCB Case No.  201002274
AWCB Decision No.  11-0085
Filed with AWCB Anchorage, Alaska

on June 20, 2011


David Gomes’ (Employee) December 18, 2010 Workers’ Compensation Claim (WCC) appealing the November 24, 2010 Reemployment Benefits Administrator Designee (RBA Designee) denial of reemployment benefits was heard in Anchorage, Alaska, on March 16, 2011.  Attorney Jeffrey Holloway represented Employer and its carrier (Employer).  Employee represents himself but failed to appear in person or telephonically, and an attempt to reach him by telephone at his number of record was unsuccessful.  Because of the trailing hearing calendar, Employee’s hearing began earlier than anticipated.   Concerns over the last minute change in the hearing schedule held the record open until close of business on March 16, 2011, in case Employee attempted to call later in the day.  As the record showed Employee was properly served with a hearing notice, the hearing proceeded in Employee’s absence, with a plan to conduct a telephonic supplemental hearing if Employee called later.  Employee did not call to participate in the hearing at any time on March 16, 2011.  Accordingly, the record closed at the close of business on March 16, 2011.  This decision examines the propriety of proceeding in Employee’s absence, memorializes the decision to proceed, and addresses Employee’s appeal from the RBA Designee’s decision on its merits.


ISSUES

Employee did not appear at the hearing; therefore, his position regarding his non-appearance is not known from the existing record.  Employer took no position on the effect of Employee’s absence, but agreed to a subsequent, telephonic hearing later in the day, should Employee call. 

1) Should the hearing proceed in Employee’s absence, and after taking evidence, should Employee’s claim be decided, should the case be dismissed without prejudice, or should the matter be adjourned, postponed or continued?
Employee contends the RBA Designee erred in finding him ineligible for reemployment benefits because she relied on the rehabilitation specialist’s selection of “Quality Control Technician” (QCT) from the Selected Characteristics of Occupations Defined in the Revised Dictionary of Occupational Titles (SCODRDOT) to describe his job at the time of injury.  He contends he was not a Quality Control Technician, but rather, was a “Quality Control Assistant,” (QCA) and as such the selected SCODRDOT job title is not his job and does not describe his job.  Consequently, Employee contends the “light” exertion duties of the QCT position do not accurately reflect his actual job at time of injury, which required him to lift up to forty pounds regularly.  Therefore, he contends another job description should have been chosen.  Further, Employee contends he has not met the specific vocational preparation (SVP) of the QCT position.   He contends the RBA Designee’s decision should be reversed. 

Employer contends QCT was a reasonable choice for a job description similar to Employee's job at the time of injury, no other SCODRDOT job description more closely matches the job at the time of injury, and the Act has no SVP requirement applicable to Employee’s job at the time of injury for eligibility purposes.  Employer further contends Employee did not object to the QCT job description until after the RBA Designee made her determination, and the objection is not timely.  Employer contends the RBA Designee’s decision is supported by substantial evidence, is not an abuse of her discretion, and should be affirmed.

2) Is the RBA Designee’s decision finding Employee ineligible for reemployment benefits supported by substantial evidence?

FINDINGS OF FACT

Evaluation of the hearing record as a whole establishes the following facts and factual conclusions by a preponderance of the evidence:

1) On March 4, 2010, Employee reported a work-related injury to his right hand, sustained on February 27, 2010, when he slipped on some stairs.  (Report of Occupational Injury or Illness (ROI), March 4, 2010).  

2) On March 1, 2010, Eric Brodt, M.D., evaluated Employee, at the Uliuliuk Family and Health Services in Unalaska, diagnosed a closed fracture of the right fourth and fifth metacarpal bones, placed Employee’s right arm in a gutter splint, and released him to return to work but restricted use of his right arm.  (Medical reports, Dr. Brodt, March 1, 2010).
3) On March 12, 2010, Dr. Brodt took Employee off work pending evaluation by an orthopedist.  (Medical reports, Dr. Brodt, March 12, 2010).

4) On March 21, 2010, Employee returned home to California and was evaluated in the University of California-Davis (UC-Davis) Emergency Room (ER) where the right fourth and fifth metacarpal fractures were confirmed.  (UC-Davis ER note, March 21, 2010).

5) On March 23, 2010, orthopedist Lee Pu, M.D., evaluated Employee and noted the fifth metacarpal fracture was inadequately set because of a medical error, and recommended surgical intervention.  Dr. Pu kept Employee off work pending surgery.  (Medical reports, Dr. Pu, March 21, 2010).

6) On April 1, 2010, Dr. Pu performed a fifth metacarpal open reduction internal fixation (ORIF).  (Operative Report, Dr. Pu, April 1, 2010).  

7) On April 27, 2010, Employee was evaluated post operatively and he was not healing from the surgery, and Dr. Pu instructed him to begin moving his fingers.  (Medical report, Dr. Pu, April 27, 2010).  

8) On June 1, 2010, Kamlesh Patel, MD, evaluated Employee and noted the fifth finger fracture was completely healed but Employee continued to complain of wrist pain.  (Medical Report, Dr. Patel, June 1, 2010).

9) On July 28, 2010, Thomas Powers, MD, and Robert Szabo, MD, evaluated Employee’s right wrist pain.  Drs. Powers and Szabo recommended an MRA
 arthrogram.  (Medical Report, Dr. Powers, July 28, 2010).  An MRA arthrogram was performed on August 20, 2010.  It revealed a possible prior tear of the dorsal band of the scapholunate ligament with subsequent scarring, a moderated strain of the dorsal intercarpal ligament and mild strain of the dorsal radiocarpal ligament at its triquetral attachment.  (MRA report, Walter Mak, MD, August 20, 2010).

10) Dr. Pu saw Employee again on September 14, 2010, noted Employee showed little improvement since the last visit on May 18, 2010, and recommended aggressive hand therapy.  Employee was to be reevaluated in three to four months to consider tenolysis if Employee did not improve.  (Medical Report, Dr. Pu, September 14, 2010).

11) On September 15, 2010, Employee was evaluated by Jose Bosque, MD, an associate of Drs. Powers and Szabo.  He recommended continued aggressive therapy for the wrist, but surgical intervention for the fifth digit.  A right fifth digit joint contracture release at the PIP joint was scheduled for October 14, 2010.  (Medical Report, Dr. Bosque, September 15, 2010). 

12) On September 22, 2010, Anthony Woodward, M.D., performed an Employer's Medical Evaluation (EME).  Dr. Woodward assessed a fracture of the right fifth metacarpal neck with ORIF, healed with deformity, healed fourth metacarpal fracture, stiffness of the right fifth finger, and right wrist pain.  He opined the work injury was the substantial cause of the fourth and fifth right finger fractures with residual stiffness, the scheduled tenolysis was both reasonable and necessary as related to the work injury, and the right fourth and fifth finger conditions had not yet reached medical stability.  He anticipated medical stability two to three months from the surgery.   (EME, September 22, 2010).

13) On October 21, 2010, Dr. Szabo performed a right small finger metacarpophalangeal  and proximal interphalangeal joint contracture release with extensor tenolysis.  (Surgical Report, Dr. Szabo, October 21, 2010).  

14) On June 22, 2010, because Employee was off work for 90 consecutive days, he was referred for a reemployment eligibility evaluation.  (Letter from WC Tech Reed, June 22, 2010). 

15) On July 12, 2010, Rehabilitation Specialist Michael Frank was assigned to complete the evaluation.  (Letter from WC Tech Reed, July 12, 2010).

16) Employer initially agreed to consider modified or altered work once Employee’s medical restrictions were known.  (July 22, 2010 confirming email from RS Frank to Bob Bennett).

17) RS Frank interviewed Employee to obtain a description of jobs he held in the ten years prior to the work injury and tasks performed in the job at time of injury.  (Eligibility Evaluation for Reemployment Benefits #1, July 29, 2010).   

18) Employee reported he worked at the end of three lines where the finished product was a twenty pound block of fish.  Employee drilled a core into the block and recorded the temperature and weight.  Employee regularly carried two twenty pound blocks of fish (forty pounds total) one hundred yards to a lab testing station. (Id.).   

19) At the time of injury Employee worked as a “Quality Control Assistant” (QCA) for Westward Seafoods. (ROI, March 4, 2010).  

20) Employer's description for Quality Control Assistant includes monitoring environmental systems such as temperatures, distributing appropriate attire to employees, checking weights and measures, monitoring equipment, and checking packaging and labels.  The description provided by Employer contained no lifting or strength specifications.  (Employer's Quality Control Job Description, Hearing Brief, Ex. 36).  

21) The SCODRDOT job title Quality Control Technician (QCT) has a “light” exertional requirement (twenty pounds occasionally and ten pounds frequently), requires frequent reaching, handling, fingering, tasting/smelling, near acuity, depth perception, accommodation, and color vision.  Additionally, it contains the following job duties:

Inspects raw materials and finished products, and tests and adjusts packaging or canning equipment during processing of foods, such as corn chips, vegetables, and breaded shrimp:  Inspects, tests, weighs, tastes, and smells raw materials and finished products to determine such information as spoilage, whether cans, packages, or jars have vacuum seal, pH content of specified products, and weight of sample products, using equipment such as vacuum gauge, pH meter, and weight scale.  Determines that oil, salt, and moisture content of raw materials or finished products meet company standards, using thermometer, pyrometer, and conductivity tester.  Places standard weights on balance mechanism to determine accuracy of equipment packaging scales, and adjusts regulating mechanism of scales when necessary, using hand tools.  Reads temperature indicator on seal packages, cans, or jars.  Records inspection data, writes reports, and notifies supervisor of irregularities.  May assign lot numbers to products and record product information, such as cooking time, date, and equipment pressure settings, to maintain log of operation, according to company requirement.  

Quality Control Technician Job Title 529.387 – 030.

22) RS Frank selected SCODRDOT job descriptions based on the work history of job titles and descriptions of actual work performed provided by Employee, including his description of his job at Westward Seafoods.  (Eligibility Evaluation Checklist, Eligibility Evaluation for Reemployment Benefits #1, July 29, 2010). 

23) Employee was aware of the QCT job title selection for his job at the time of injury when he was served a copy of Eligibility Evaluation for Reemployment Benefits #1, but raised no objection to the selection of QCT job title at that time.  (Id.).  There is no evidence in the record Employee was advised he could object to the job titles selected by RS Frank. 

24) RS Frank discussed the QCT job description with Employee after it was apparent Dr. Szabo would approve it.  (Eligibility Evaluation for Reemployment Benefits Report #4, October 19, 2010).  

25) Employee worked only fifty one days in his job at time of injury, which was not sufficient to meet the SVP for the QCT SCODRDOT description.  (Id.).

26) Employee expressed no concern over the “light” exertion specification for the Quality Control Technician job description at that time.  (Id.).

27) On October 28, 2010, Dr. Szabo predicted Employee would have a permanent impairment greater than zero according to the 6th Edition of the American Medical Associations Guides to the Evaluation of Permanent Impairment (Guides).  (Completed job descriptions with Dr. Szabo's October 28, 2010 signature in response to RS Frank’s October 19, 2010 letter).

28) Dr. Szabo disapproved “day laborer any industry” (heavy), “day labor construction” (very heavy), “delivery route truck driver” (medium), and “baler operator” (heavy) SCODRDOT job titles, but approved the “light” exertion position of quality control technician.  (Id.).

29) Quality Control Technician (canning and preserving) is in the “light” exertion category (529.387-030 Quality Control Technician (canning & preserving) SCODRDOT Job Description). 

30) Employee was required to regularly lift and carry up to forty pounds in his job at Westward Seafoods.  (Employee’s December 2, 2010 and March 4, 2011 Letters).   

31) Employer confirmed this fact. (Eligibility Evaluation for Reemployment Benefits #5, November 1, 2010).  

32) The forty pounds Employee lifted regularly consisted of two twenty pound blocks of frozen fish.  (Eligibility Evaluation for Reemployment Benefits #1, July 29, 2010).  Nothing in the record indicates Employee is required to carry both twenty pound blocks of fish at the same time.  (Experience and observations of standard practice).

33) Selection of the Quality Control Technician SCODRDOT job title by RS Frank was reasonable.  (Id.),

34) Employer made no offer of modified or altered work in the “light” exertion category.  (Eligibility Evaluation for Reemployment Benefits #5, November 1, 2010).  

35) On November 1, 2010, RS Frank recommended Employee was eligible for reemployment benefits based on two factors.  First, Employer had not made an offer of modified or altered work considering the QCT SCODRDOT exertion requirement is “light” but Employee’s job at time of injury required lifting of forty pounds, placing it in the “medium” exertion category.  Second, Employee had not gained the SVP required for the QCT SCODRDOT position. (Eligibility Evaluation for Reemployment Benefits #5, November 1, 2010). 

36) On November 24, 2010, RBA Designee Deborah Torgerson determined Employee was not eligible for reemployment benefits based on Dr. Szabo's prediction Employee retained the physical capacities to return to his job at the time of injury.  RBA Designee Torgerson explained in a footnote Employee was not required to meet the SVP for Quality Control Technician because it was the job he held at the time of injury.  Further, RBA Designee explained no alternative employment offer was necessary because Employee’s doctor predicted he could return to his job at the time of injury.  The RBA Designee made no mention of the “light” exertional requirement of the QCT job description.  (Letter from RBA Designee D. Torgerson, November 24, 2010).  

37) On December 2, 2010, Employee wrote a letter to the board in which he argued the QCT job description selected by RS Frank did not accurately reflect the position he held at the time of injury.  Employee further stated his employment with Westward Seafoods required more frequent and heavier lifting than the position as described in the SCODRDOT.  This letter is treated as an appeal of the RBA Designee's decision and was filed timely by Employee.  (Employee’s letter, December 2, 2010).  On December 18, 2010, Employee filed a WCC requesting review of the RBA Designee's determination he was ineligible for reemployment benefits.  (WCC, December 18, 2010).

38) On March 4, 2011, Employee filed a hand-written letter regarding the March 16, 2011 hearing, which is treated as his hearing brief.  Employee reiterated his position the QCT job title did not accurately reflect his position with Employer, but made no suggestion of alternative SCODRDOT job descriptions.  (Letter from Employee to the board, March 4, 2011).  

39) Employer was not properly served with this letter, but was provided the opportunity to file a responsive, post-hearing brief, but declined to do so.  (Record).

40) On February 17, 2011, notice of the March 16, 2011 hearing was mailed to Employee, at his address of record (4635 62nd St, Sacramento, CA 95820) via certified mail with return receipt requested (7009 2820 0004 4309 3553) and regular mail.  

41) On February 22, 2011, Employee signed for the notice.  The notice sent via regular mail was not returned. (Hearing notice; return receipt; record).  

42) On March 15, 2011, Employee was called by a workers’ compensation division staff member and notified of the original 1:00 p.m. Alaska Standard Time (AST) and the subsequent 9:00 a.m. AST hearing time.  (Experience and observations of standard practice, confirmed by WCO P. Helgeson).

43) On March 16, 2011, Chair de Mander called Employee at his number of record when he failed to appear personally or by telephone at his hearing, but was unsuccessful in reaching him.

44) On March 16, 2011, Employee did not subsequently call to participate in his hearing, so his absence is unexplained and reasons for it are not determinable from the existing record.  (Observations; record).

PRINCIPLES OF LAW

AS 23.30.001.  Intent of the legislature and construction of chapter.  It is the intent of the legislature that

1) this chapter be interpreted so as to ensure the quick, efficient, fair, and predictable delivery of indemnity and medical benefits to injured workers at a reasonable cost to the employers who are subject to the provisions of this chapter;

2) worker’s compensation cases shall be decided on their merits except where otherwise provided by statute;

3)  this chapter may not be construed by the courts in favor of a party;

4) hearings in workers’ compensation cases shall be impartial and fair to all parties and that all parties shall be afforded due process and an opportunity to be heard and for their arguments and evidence to be fairly considered.

AS 23.30.005. Alaska Workers' Compensation Board.

. . .

(h) The department shall adopt rules . . . and shall adopt regulations to carry out the provisions of this chapter . . . .  Process and procedure under this chapter shall be as summary and simple as possible.
AS 23.30.041.  Rehabilitation and reemployment of injured workers. . . .

. . .

(d) Within 30 days after the referral by the administrator, the rehabilitation specialist shall perform the eligibility evaluation and issue a report of findings. . . .   Within 14 days after receipt of the report from the rehabilitation specialist, the administrator shall notify the parties of the employee’s eligibility for reemployment preparation benefits.  Within 10 days after the decision, either party may seek review of the decision by requesting a hearing under AS 23.30.110.  The hearing shall be held within 30 days after it is requested.  The board shall uphold the decision of the administrator except for abuse of discretion on the administrator’s part.

(e) An employee shall be eligible for benefits under this section upon the employee’s written request and by having a physician predict that the employee will have permanent physical capacities that are less than the physical demands of the employee’s job as described in the 1993 edition of the United States Department of Labor’s ‘Selected Characteristics of Occupations Defined in the Dictionary of Occupational Titles’ for:

(1) the employee’s job at the time of injury; or

(2) other jobs that exist in the labor market that the employee has held or received training for within 10 years before the injury or that the employee has held following the injury for a period long enough to obtain the skills to compete in the labor market, according to specific vocational preparation codes as described in the 1993 edition of the United States Department of Labor’s ‘Selected Characteristics of Occupations Defined in the Dictionary of Occupational Titles.’ 
AS 23.30.041(e) contains no requirement an employee must meet the SVP for the job held at the time of injury as part of the eligibility evaluation.  The use of the word "or" makes subparts (e)(1) and (e)(2) separate and distinct.  See Andersen v. Four Star Terminals, AWCB Dec. No. 96-0480 (December 23, 1996).

AS 23.30.041(r)(4) defines “physical capacities” as “objective and measurable physical traits such as ability to lift and carry, walk, stand or sit, push, pull, climb, balance, stoop, kneel, crouch, crawl, reach, handle, finger, feel, talk hear, or see.”  AS 23.30.041(r)(5) defines: “physical demands” as “the physical requirements of the job such as strength, including positions such as standing, walking, sitting, and movements of objects such as lifting, carrying, pushing, pulling, climbing, balancing, stooping, kneeling, crouching, crawling, reaching, handling, fingering, feeling, talking, hearing, or seeing.”

The RBA’s decision must be upheld absent “an abuse of discretion on the administrator’s [designee’s] part.”  Miller v. ITT Arctic Services, 367 P.2d 884, 889 (Alaska 1962).  Several definitions of “abuse of discretion” appear in Alaska law although none appear in the Alaska Workers’ Compensation Act (Act).  The Alaska Supreme Court stated abuse of discretion consists of “issuing a decision which is arbitrary, capricious, manifestly unreasonable, or which stems from an improper motive.”  Sheehan v. University of Alaska, 700 P.2d 1295, 1297 (Alaska 1985).  See also Tobeluk v. Lind, 589 P.2d 873, 878 (Alaska 1979).  An agency’s failure to apply controlling law or to exercise sound, reasonable and legal discretion may also be considered an abuse of discretion.  Smith v. CSK Auto, Inc., 204 P.3d 1001, 1013 (Alaska 2009); Irvine v. Glacier General Construction, 984 P.2d 1103, 1107, n. 13 (Alaska 1999); Manthey v. Collier, 367 P.2d 884, 889 (Alaska 1962). 

The RBA fails to exercise sound, reasonable and legal discretion where he relies on a rehabilitation specialist’s report which fails to consider statutorily mandated factors.  Irvine v. Glacier General Construction, 984 P.2d 1103 (Alaska 1999).  Where the board upholds an RBA decision based on such a flawed report, the board commits legal error.  Id. at 1107.
The Administrative Procedures Act, at AS 44.62.570, provides another definition used by courts in considering appeals from administrative agency decisions.  It contains terms similar to those cited above, and expressly includes reference to a “substantial evidence” standard: 

Abuse of discretion is established if the agency has not proceeded in the manner required by law, the order or decision is not supported by the findings, or the findings are not supported by the evidence. . . .  If it is claimed that the findings are not supported by the evidence, abuse of discretion is established if the court determines that the findings are not supported by (1) the weight of the evidence; or (2) substantial evidence in the light of the whole record.  

On appeal to the Alaska Worker’s Compensation Appeals Commission and the courts, decisions reviewing RBA Designee determinations are subject to reversal under the “abuse of discretion” standard in AS 44.62.570, incorporating the “substantial evidence test.”  While applying a substantial evidence standard a “[reviewer] may not reweigh the evidence or draw its own inferences from the evidence.  If, in light of the record as a whole, there is such relevant evidence as a reasonable mind might accept as adequate to support a conclusion, then the order . . . must be upheld.”  Miller v. ITT Arctic Services, 367 P.2d 884, 889 (Alaska 1962). "Substantial evidence" is such relevant evidence as a reasonable mind might accept as adequate to support a conclusion. Tolbert v. Alascom, Inc., 973 P.2d 603, 611-612 (Alaska 1999).  

Determining whether an abuse of discretion has taken place is aided by the practice of allowing additional evidence at the review hearing, based on the rationale expressed in several superior court opinions addressing board decisions.  See, e.g., Kelley v. Sonic Cable Television, Superior Court Case No. 3AN 89‑6531 CIV (February 2, 1991); Quirk v. Anchorage School District, Superior Court Case No. 3AN‑90‑4509 CIV (August 21, 1991).  Nevertheless, 8 AAC 45.070(b)(1)(A) precludes additional evidence if the party offering it failed to exercise reasonable diligence in developing and presenting it to the RBA.  See, e.g., Kin v. Norcon, AWCB Decision No. 99-0041 (March 1, 1999); Lemire v. B&R Construction, AWCB Decision No. 99-0019 (January 28, 1999); Buxton v. Cameron Corporation, AWCB Decision No. 99-0005 (January 8, 1999).  

Decisions on review of an RBA Designee’s determination must be made on the entire record, and review on an incomplete record constitutes plain error.  Smith v. CSK Auto, Inc., 204 P.3d 1001, 1012-13 (Alaska 2009); Fred Meyer, Inc. v. Updike, AWCAC Dec. No. 120, at pages 10-11 (Oct. 29, 2009).

After allowing parties to offer admissible evidence, all evidence is reviewed to assess whether the RBA Designee’s decision was supported by substantial evidence and therefore reasonable.  Yahara v. Construction & Rigging, Inc., 851 P.2d 69 (Alaska 1993); Holben, AWCB Dec. No. 09-0147, at pages 10-11; see also 8 AAC 45.070(b)(1)(A).  If, in light of all the evidence, there is relevant evidence a reasonable mind might accept as adequate to support a conclusion, the decision must be upheld.  However, if the RBA Designee’s decision is not supported by substantial evidence, the RBA Designee abused her discretion and the case is remanded for reexamination and further action.  Yahara v. Construction & Rigging, Inc., 851 P.2d 69 (Alaska 1993); Miller v. ITT Arctic Services, 577 P.2d 1044, 1049 (Alaska 1978) (footnotes omitted). 

The Alaska Supreme Court held in an eligibility case where there was no dispute over the correct job “title”:

The language of AS 23.30.041(e) is clear -- the Board must compare the physical demands of a specific job as found in SCODRDOT with the employee’s physical capacities. . . .

Under the express language of AS 23.30.041(e), medical evidence of eligibility must satisfy three requirements: First, the evidence must take the form of a prediction.  Second, the person making the prediction must be a physician.  Third, the prediction must compare the physical demands of the employee’s job, as the U.S. Department of Labor describes them, with the employee’s physical capacities. 

Konecky v. Camco Wireline, Inc., 920 P.2d 277, 281 and n. 9 quoting Yahara v. Construction & Rigging, Inc., 851 P.2d 69, 73 (Alaska 1996)(emphasis added).

In Konecky, the employee a “hoistman,” argued the board’s interpretation of AS 23.30.041(e) ignored the true physical requirements of his position, which were undisputed to exceed the SCODDOT medium strength category.  Konecky noted the SCODDOT did not list a “hoistman” position, but did list a “hoist operator” position, and the board's decision used both terms throughout.  Konecky further noted: “The Board implicitly found that these terms describe the same position, and Konecky does not argue on appeal that he was a ‘hoistman’ (the title Camco gave his position) and not a ‘hoist operator.’”  (Id. at 279, n. 7).  Mr. Konecky contended strict application of a SCODDOT description which does not coincide with the job actually performed frustrates the legislature’s intention to award benefits to employee unable to return to the job held at the time of injury.  Mr. Konecky asserted the Court should consider and apply the SCODDOT’s introduction disclaimer stating descriptions of occupations as they may typically occur may not coincide with a specific job as actually performed in a particular establishment or in a given industry.  Additionally, he argued the Court should view the disclaimer as an acknowledgement of the possibility the definitions may not reflect the actual physical demands of a specific job.  920 P.2d at 281-282.  The Court said if it were to accept the employee’s argument, the accuracy of the SCODDOT descriptions would consistently be challenged, resulting in a substantial reduction in the predictability, objectivity, and cost reduction that the legislature intended.  Id. at 283.
Employees are eligible for reemployment benefits if their physical capacities are less than the physical demands for their job title as described in the SCODRDOT. Konecky at 281; Yahara at 73; Rydwell v. Anchorage Sch. Dist., 864 P.2d 526, 529 (Alaska 1993). It is irrelevant if the actual work demands in a particular employment situation are more or less than those defined in the SCODRDOT, or if a SCODRDOT description does not reflect the actual physical demands of a specific job. Konecky at 282. Enforcement of the statute's plain language promotes the legislative intent to ensure a prompt, efficient, more cost-effective, successful, and less litigated rehabilitation system. Id. at 282-283.  However, it is relevant if the selected SCODRDOT job title is not the job title the employee held at the time of injury.

AS 23.30.122.  Credibility of witnesses.  The board has the sole power to determine the credibility of a witness.  A finding by the board concerning the weight to be accorded a witness’s testimony, including medical testimony and reports, is conclusive even if the evidence is conflicting or susceptible to contrary conclusions.  The findings of the board are subject to the same standard of review as a jury’s finding in a civil action.

AS 23.30.135.  Procedure before the board. (a) In making an investigation or inquiry or conducting a hearing the board is not bound by common law or statutory rules of evidence or by technical or formal rules of procedure, except as provided in this chapter.  The board may make its investigation or inquiry or conduct its hearing in the manner by which it may best ascertain the rights of the parties. . . .

8 AAC 45.070.  Hearings.  (a) Hearings will be held at the time and place fixed by notice served by the board under 8 AAC 45.060(e).  A hearing may be adjourned, postponed, or continued from time to time and from place to place at the discretion of the board or its designee, and in accordance with this chapter. . . .

. . .

(f) If the board finds that a party was served with notice of hearing and is not present at the hearing, the board will, in its discretion, and in the following order of priority,

(1) proceed with the hearing in the party's absence and, after taking evidence, decide the issues in the application or petition;

(2) dismiss the case without prejudice; or

(3) adjourn, postpone, or continue the hearing.


8 AAC 45.060. Service. . . . 

. . .

Service by mail is complete at the time of deposit in the mail if mailed with sufficient postage and properly addressed to the party at the party's last known address. . . . 

. . .

(e) Upon its own motion or after receipt of an affidavit of readiness for hearing, the board will serve notice of time and place of hearing upon all parties at least 10 days before the date of the hearing unless a shorter time is agreed to by all parties or written notice is waived by the parties.

(f) Immediately upon a change of address for service, a party or a party's representative must file with the board and serve on the opposing party a written notice of the change. Until a party or the board receives written notice of a change of address, documents must be served upon a party at the party's last known address.

8 AAC 45.525 Reemployment benefit eligibility evaluations.  (a) If an employee is found eligible for an eligibility evaluation for reemployment benefits under 8 AAC 45.510 or 8 AAC 45.520, the rehabilitation specialist shall

(1) interview the employee and, if necessary, the employer at the time of injury to obtain a description of the tasks and duties of the employee’s job at the time of injury;

(2)  review the [1993 edition of the U.S. Department of Labor’s “Selected Characteristics of Occupations Defined in the Revised Dictionary of Occupational Titles] and, from the volume, choose the most appropriate job title or titles based on the description of the employee’s job; . . . .

. . .

(b) When interviewing the employee the rehabilitation specialist shall obtain descriptions of the tasks and duties for other jobs that the employee has held or for which the employee received training within 10 years before the injury, and any jobs held after the injury.  The rehabilitation specialist shall
(1) review the following volume and, from the volume, choose the most appropriate title or titles based on the description of the employee’s job; the volume to be reviewed under this paragraph is. . . .

. . .

(2)  determine whether the employee held the jobs long enough to meet the specific vocational preparation codes as described in the volume;

(3) submit the job title or titles chosen under (1)-(2) of this subsection, for which the employee meets the specific vocational preparation codes, to a physician.

(4) If the physician predicts the employee will have the permanent physical capacities equal to or greater than the physical demands of a job or jobs, conduct a labor market survey to document that a reasonable number of job vacancies exist for those jobs.

(c) The rehabilitation specialist shall contact the employee’s employer at time of injury about employment in accordance with AS 23.30.041(f)(1). . . . 

. . .

(d) The rehabilitation specialist shall ask if the employee has ever been rehabilitated in a prior workers’ compensation claim. . . . 

(e) The rehabilitation specialist shall document whether or not a permanent impairment is identified or expected at the time of medical stability.  This documentation may be either a physician’s rating according to the appropriate edition of the American Medical Association’s Guides to the Evaluation of Permanent Impairment, use of which is directed by AS 23.30.190 or a physician’s statement that an impairment rating is or is not expected.  

The RBA’s “Guide for Preparing Reemployment Benefits Eligibility Evaluations”
 (Guide) instructs the assigned Rehabilitation Specialist to obtain from an employee through interview a description of the tasks and duties he performed in his job, and to select the job title or titles from the Dictionary of Occupational Titles Revised 4th Edition (1991)
 “that best describes the majority of the employee’s tasks or duties in the job.”  (Guide at 3).  It instructs the specialist that more than one DOT job title may be necessary; however one job title is usually sufficient.  (Id.)  It cautions if more than one DOT job title is needed to describe the job, the specialist is to apportion the time spent on each job title.  (Id.)  It further instructs “[i]f, in apportioning the time spent when utilizing multiple titles to describe a job, you documented that the employee spent 25% of their time in one title, then only count 25% of the time in that job toward that title’s SVP.”   (Id. at 4.)

Citing AS 44.62.640(a)(3) and Kachemak Bay Watch, Inc. v. Noah, 935 P.2d 816, 825 (Alaska 1997), the Alaska Workers’ Compensation Appeals Commission held in Municipality of Anchorage v. Mahe, AWCAC Decision No. 129 (March 16, 2010), the RBA’s Guide, is tantamount to a regulation.  Mahe stated:

To the extent that the administrator’s Guide instructs the public (here the rehabilitation specialist’s [sic]) or is used by the administrator in dealing with the public, including claimants, insurers, employers and specialists), and implements, interprets or makes specific the law enforced or administered by the administrator, it has the effect or force of regulation.  (See Mahe, 2010 WL 1061585, at 5.)
An adjudicative body must base its decision on the law, whether cited by a party or not.  Barlow v. Thompson, 221 P.3d 998 (2009).

The board may base its decision not only on direct testimony, medical findings, and other tangible evidence, but also on the board's “experience, judgment, observations, unique or peculiar facts of the case, and inferences drawn from all of the above.” Fairbanks North Star Borough v. Rogers & Babler, 747 P.2d 528, 533-534 (Alaska 1987).  

ANALYSIS

1. Should the hearing proceed in Employee’s absence, and after taking evidence should Employee’s claim be decided, should the case be dismissed without prejudice, or should the matter be adjourned, postponed or continued?
Employee was informed of the date, time, and location of the hearing; the record was held open the entire day of the hearing in case there was confusion regarding the hearing’s start time.  Employer agreed to this accommodation to insure Employee an opportunity to have his claim heard.  While Employee did not participate in the hearing, he filed two hand-written letters dated December 2, 2010, and March 4, 2011, which clearly explained the basis of his appeal of the RBA Designee’s decision.  After considering the need for a quick, efficient and fair resolution to this issue, and both parties’ due process rights, the decision was made to proceed with the hearing based on the evidence in the record, in Employee’s absence. 

2. Is the RBA Designee’s decision finding Employee ineligible for reemployment benefits supported by substantial evidence?

When an injured worker is evaluated for reemployment benefits eligibility, the Act defines various criteria he must meet to be eligible.  AS 23.30.041(e) provides an employee is “eligible” upon his written request and if a physician predicts he will have permanent physical capacities “less than the physical demands” of his job at the time of his injury, or other jobs that exist in the labor market he held or received training for within 10 years before the injury, or he held following the injury for a period long enough to obtain the skills to compete in the labor market, all according to specific books used to identify these physical and work-experience requirements.
In this case, the issue is whether the RBA Designee’s ineligibility determination is supported by substantial evidence.  That determination is limited further to the question of whether the job description, Quality Control Technician, selected by the rehabilitation specialist and relied upon by the RBA Designee, reflects the position held by Employee at the time of his injury, Quality Control Assistant.  If the job description Quality Control Technician does not reasonably reflect Employee’s job at the time of injury, Quality Control Assistant, or if the job description selection was arbitrary, capricious, or manifestly unreasonable, there would not be substantial evidence to support the RBA Designee’s determination and it would be an abuse of discretion.  

The rehabilitation specialist had a duty, under AS 23.30.041(e) and 8 AAC 45.525(a), to interview Employee and, if necessary, contact Employer, to obtain a description of the duties associated with Employee’s job at the time of injury, Quality Control Assistant.  RS Frank interviewed Employee and considered Employer’s job description and duties for the position Qualify Control Assistant.  Based upon this information, RS Frank was required to choose “the most appropriate job title” [or titles] in the SCODRDOT and provide that job description to Employee’s physician for review.  RS Frank provided the Quality Control Technician job description to Dr. Szabo.  Dr. Szabo predicted Employee would have permanent physical capacities to perform a Quality Control Technician position with “light” strength requirements and approved the job title.  Dr. Szabo disapproved Delivery Route Truck Driver, a position with “medium” strength requirements.  Additionally, he disapproved Day Laborer (construction), “very heavy” strength category, Day Laborer (any industry), “heavy” strength requirement, and Baler Operator, “heavy” strength requirement. 

The law requires the rehabilitation specialist to select the most appropriate SCODRDOT based on the description of the employee’s job duties as provided by the employee and employer, and to submit the most appropriate SCODRDOT for physician prediction.   The physician’s prediction “must” compare the physical demands of “the most appropriate job title” with the employee’s physical capacities.  Konecky v. Camco Wireline, Inc., 920 P.2d 277, 281 (Alaska 1996).   Dr. Szabo was presented with the SCODRDOT for Quality Control Technician.  When comparing the SCODRDOT for QCT with the job description provided by Employer for Quality Control Assistant and the description provided by Employee there are many similarities; they both require monitoring of temperatures, weights, and others measures, inspection of products for different requirements or defects, monitoring packaging, labels, and bar codes, and judging by these descriptions Quality Control Technician appears to be a reasonable selection of a SCODRDOT job title. 

Employee described his duties as drilling a core in a frozen twenty pound block of fish and recording the temperature and weight.  At regular intervals Employee carried two of the twenty pound blocks one hundred yards to a lab testing station.  These duties are in line with the Quality Control Technician job description.  The Quality Control Technician SCODRDOT requires lifting twenty pounds occasionally and Employee carried two twenty pound blocks of fish, not one forty pound (medium strength) block of fish.  Further, there is no indication Employee was required to carry both twenty pound blocks of frozen fish at the same time.  Carrying twenty pounds occasionally fits the light strength of the Quality Control Technician SCODRDOT description.  Moreover, use of a SCODRDOT job title is statutorily required even if it does not match the actual job duties.

RS Frank’s selection of the Quality Control Technician SCODRDOT title was reasonable and based on substantial evidence in the record.  Dr. Szabo predicted Employee would have the physical capacity to return to his job at the time of injury which negates the need to meet the SVP for any other jobs, and makes Employee ineligible for reemployment benefits.

CONCLUSIONS OF LAW

1) The hearing should proceed in Employee’s absence.
2) The RBA Designee’s decision finding Employee ineligible for reemployment benefits is supported by substantial evidence.

ORDER

1) The March 16, 2011 hearing on Employee’s December 18, 2010 claim will proceed in Employee’s absence.  

2) Employee’s appeal of the RBA Designee’s determination of ineligibility for reemployment benefits is denied.  

Dated in Anchorage, Alaska, on June 20 , 2011.
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APPEAL PROCEDURES

This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Effective November 7, 2005 proceedings to appeal must be instituted in the Alaska Workers’ Compensation Appeals Commission within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board. If a request for reconsideration of this final decision is timely filed with the Board, any proceedings to appeal must be instituted within 30 days after the reconsideration decision is mailed to the parties or within 30 days after the date the reconsideration request is considered denied due to the absence of any action on the reconsideration request, whichever is earlier. AS 23.30.127.

An appeal may be initiated by filing with the office of the Appeals Commission: (1) a signed notice of appeal specifying the board order appealed from and 2) a statement of the grounds upon which the appeal is taken.  A cross-appeal may be initiated by filing with the office of the Appeals Commission a signed notice of cross-appeal within 30 days after the board decision is filed or within 15 days after service of a notice of appeal, whichever is later.  The notice of cross-appeal shall specify the board order appealed from and the grounds upon which the cross-appeal is taken.  AS 23.30.128.

RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION

Within one year after the rejection of a claim, or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.

CERTIFICATION

I hereby certify the foregoing is a full, true and correct copy of the Final Decision and Order in the matter of DAVID GOMES, Employee / applicant v. WESTWARD SEAFOODS, INC., employer; ACE AMERICAN INSURANCE COMPANY/ESIS, insurer / defendants; Case No. 201002274; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, on June 20, 2011.






Jean Sullivan, Clerk






� Magnetic Resonance Angiogram.


�  Revised April, 2010.


� The RBA’s Guide notes the Act and regulations only reference the “Selected Characteristics of Occupations Defined in the Revised [sic] Dictionary of Occupational Titles” (SCODRDOT), and the guide document acknowledges descriptions are actually found in the Dictionary of Occupational Titles (DOT) and the complete physical demands are found in SCODRDOT.  Guide at 3, n. 1.
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