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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 115512
Juneau, Alaska 99811-5512

	JAMIE J. PAZARUSKI, 

                                                  Employee, 

                                                     Applicant,

                                                   v. 

FEDERAL EXPRESS CORP.,

                                                  Employer,

                                                    and 

FEDERAL EXPRESS CORP.,

                                                  Insurer,

                                                     Defendant.

	)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)
	INTERLOCUTORY

DECISION AND ORDER

AWCB Case No.  200222764
AWCB Decision No. 11-0093

Filed with AWCB Anchorage, Alaska

on June 30, 2011


On May 20, 2011, Pazaruski v. Federal Express Corp., AWCB Decision No. 11-0066 (May 20, 2011) (Pazaruski I) denied Jamie Pazaruski’s (Petitioner) oral request for a continuance, granted Respondent’s request for a second independent medical evaluation (SIME), and selected SIME physicians in California to perform the evaluation.  On June 3, 2011, Petitioner requested “reconsideration” of Pazaruski I, based on a June 3, 2011 letter from Larry Kropp, M.D., which requested Petitioner’s SIME occur in Alaska, as Dr. Kropp stated Petitioner was “currently restricted from long travel.”  On June 8, 2011, Petitioner’s request for reconsideration was heard on the written record in Anchorage, Alaska.  On June 10, 2011, Pazaruski v. Federal Express Corp., AWCB Decision No. 11-0082 (June 10, 2011) (Pazaruski II) treated Petitioner’s petition as a request for both reconsideration and modification, and granted it procedurally to preserve jurisdiction over any possible reconsideration.  Pazaruski II further directed the parties to file optional briefing and appear on June 22, 2011 for oral argument on the merits of Petitioner’s request.  On June 22, 2011, the merits of petitioner’s request for a new SIME process were heard in Anchorage, Alaska.  Petitioner appeared telephonically, represented herself and testified.  Attorney Karen Russell represented Federal Express Corp. (Respondent).   The record closed on June 22, 2011.


ISSUE

Petitioner had contended she did not oppose the SIME, but subsequently asked it be held in Anchorage, as she “cannot travel/fly” to California, according to her doctor.  This contention differed somewhat from her contention at hearing in Pazaruski I, where she testified she was restricted from “unnecessary” travel but conceded she would consider travel for medical evaluations or treatment “necessary.”  However, at hearing on June 22, 2011, Petitioner contended her doctor modified his travel restrictions to allow her to travel for the SIME, Respondent had subsequently agreed to her doctor’s travel restrictions, and she agreed to go given this agreement, so travel for the SIME was no longer an issue.

Respondent’s position on Petitioner’s request for the SIME to occur in Anchorage was not known at the time Pazaruski II was issued.  However, at hearing on June 22, 2011, Respondent conceded it had worked out the details of Petitioner’s travel in conformance with her doctor’s restrictions, and because Petitioner agreed to travel with these accommodations, the SIME travel matter was resolved.

Shall Petitioner’s June 3, 2011 request for reconsideration of Pazaruski I, which was also treated as a petition for modification, be denied on its merits as moot?
FINDINGS OF FACTS

A review of the entire record establishes the following relevant facts and factual conclusions by a preponderance of the evidence:

1)  Pazaruski I made the following, relevant conclusions of law:

(2) An SIME will be ordered in this case where medical disputes exist, and no Employee claim is pending, but where Employer’s petition for an order compelling Employee to participate in a drug treatment program, or alternatively have her right to benefits suspended for failure to participate, is pending.

(3) Since an SIME is ordered, this order shall also select the SIME physicians (Pazaruski I at 22).

2) Pazaruski I also made the following, relevant orders:

(2) Employer’s November 17, 2010 petition for an SIME is granted.

(3) An SIME is ordered with a panel consisting of an orthopedic surgeon and a physician experienced in opiate-addiction-related issues.

(4) Sidney Levine, M.D., and Walter Ling, M.D., are selected as the SIME physicians in this case, if they are available, willing, and have no conflicts.

(5) The designee is directed to hold a prehearing conference in this case within 14 days of this decision, taking into account the parties’ availability, and to set prompt deadlines for the parties to submit questions and medical records for the SIME panel’s review. . . . (Pazaruski I at 22-23).
3) Both selected SIME physicians are located in California (record).

4) On June 3, 2011, Petitioner filed a timely Petition for Reconsideration of Pazaruski I (Petition for Reconsideration, June 3, 2011).

5) Petitioner’s reconsideration petition included an attached letter from Dr. Kropp stating Petitioner was “unable to fly without severe pain”; a recent trip to California was “not tolerable”; Dr. Kropp requested the SIME be performed in Alaska; and stated Petitioner “is currently restricted from long travel” (letter, June 3, 2011).

6) Petitioner’s reconsideration petition stated she did not object to the SIME ordered in Pazaruski I, but requested it be performed in Anchorage, based upon her physician’s June 3, 2011 letter restricting her travel (petition, June 3, 2011).

7) Respondent’s time to answer the reconsideration petition had not yet expired and no response had been received from Respondent as of June 10, 2011 (record).

8) Power to order reconsideration of Pazaruski I expired on June 22, 2011, which was before the maximum time allowed for Respondent’s answer to the petition (record).

9) Petitioner’s reconsideration petition was construed as alleging factual errors as to Petitioner’s ability to travel by air outside Alaska (observations).

10) On June 10, 2011, Pazaruski II granted Petitioner’s June 3, 2011 request, procedurally, so the matter could be briefed and heard to determine if a legal or factual error had been made in Pazaruski I (observations).

11) On June 22, 2011, all three panel members participating in Pazaruski I heard Petitioner’s June 3, 2011 petition (record).

12) On June 22, 2011, Petitioner testified her doctor said she could travel for an SIME if she had a “staged” trip, meaning she would not be required to travel non-stop without appropriate layovers to provide respite, and had other accommodations (Pazaruski).

13) Petitioner stated she would travel to the SIME if Respondents followed her doctor’s advice and provided accommodations including first-class travel for Petitioner so she could have a more comfortable seat, and agreed to arrange her travel itinerary so she could fly the night before her evaluation and overnight before returning to Anchorage, arrange for short layovers to avoid her having to sit in airports for lengthy periods, agreed to pay for any wheelchair or porter Petitioner needed, and to pay for any related gratuities for those assisting her (id.).

14) On June 22, 2011, Respondents agreed to pay for first-class travel for Petitioner so she could have a more comfortable seat.  They also agreed to arrange her travel itinerary so she could fly the night before her evaluation, overnight, and overnight before returning to Anchorage, arrange for short layovers to avoid her having to sit in airports for lengthy periods, agreed to pay for any wheelchair or porter Petitioner needed, and to pay for any related gratuities for those assisting her (Respondent’s hearing statements).

15) The parties stipulated to these procedures (record; observations)

PRINCIPLES OF LAW

AS 23.30.001.  Intent of the legislature and construction of chapter.  It is the intent of the legislature that

1) this chapter be interpreted so as to ensure the quick, efficient, fair, and predictable delivery of indemnity and medical benefits to injured workers at a reasonable cost to the employers who are subject to the provisions of this chapter;

AS 23.30.005.  Alaska Workers’ Compensation Board.
. . .

(h) The department shall adopt rules . . . and . . . regulations to carry out the provisions of this chapter. . . .  Process and procedure under this chapter shall be as summary and simple as possible. . . .

The board may base its decision not only on direct testimony, medical findings, and other tangible evidence, but also on the board’s “experience, judgment, observations, unique or peculiar facts of the case, and inferences drawn from all of the above.”  Fairbanks North Star Borough v. Rogers & Babler, 747 P.2d 528, 533-534 (Alaska 1987).  The general purpose of workers’ compensation statutes is to provide workers with a simple, speedy remedy to be compensated for injuries arising out of their employment.  Hewing v. Peter Kiewit & Sons, 586 P.2d 182 (Alaska 1978).  

AS 23.30.130.  Modification of awards.  (a) Upon its own initiative, or upon the applica​tion of any party in interest on the ground of a change in condi​tions, including, for the purposes of AS 23.30.175, a change in resi​dence, or because of a mistake in its determi​nation of a fact, the board may, before one year after the date of the last payment of compensation benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, whether or not a compensa​tion order has been issued, or before one year after the rejection of a claim, review a compensation case under the procedure pre​scribed in respect of claims in AS 23.30.1​10. . . . 

AS 23.30.135.  Procedure before the board.   (a)  In making an investigation  or inquiry  or conducting a  hearing  the  board  is not bound  by common  law or statutory  rules of evidence  or by  technical or formal rules  of procedure,  except as  provided in this chapter.  The board may make its investigation or inquiry or conduct its hearing in the manner by which it may best ascertain the rights of the parties. . . . 

AS 44.62.540.  Reconsideration.  (a) The agency may order a reconsideration of all or part of the case on its own motion or on petition of a party.  To be considered by the agency, a petition for reconsideration must be filed with the agency within 15 days after delivery or mailing of the decision.  The power to order a reconsideration expires 30 days after the delivery or mailing of a decision to the respondent.  If no action is taken on a petition within the time allowed for ordering reconsideration, the petition is considered denied.

(b) The case may be reconsidered by the agency on all the pertinent parts of the record and the additional evidence and argument that are permitted. . . .  If oral evidence is introduced before the agency, an agency member may not vote unless that member has heard the evidence.

“The appropriate recourse for allegations of legal error is a direct appeal or petition to the board for reconsideration of the decision within the time limits set by AS 44.62.540(a).”  George Easley Co. v. Estate of Lindekugel, 117 P.3d 734, 743 (Alaska 2005).  An “abuse of discretion” in the context of the Alaska Workers’ Compensation Act has been defined as “issuing a decision which is arbitrary, capricious, manifestly unreasonable, or which stems from an improper motive,” failure to apply controlling law or regulation, or failure to exercise sound, reasonable and legal discretion.  Smith v. CSK Auto, Inc., 204 P.3d 1001, 1013 (footnote omitted); Irvine v. Glacier General Construction, 984 P.2d 1103, 1107, n. 13 (Alaska 1999); Sheehan v. University of Alaska, 700 P.2d 1295, 1297 (Alaska 1985); Tobeluk v. Lind, 589 P.2d 873, 878 (Alaska 1979)(footnote omitted); Manthey v. Collier, 367 P.2d 884, 889 (Alaska 1962). 

8 AAC 45.050.  Pleadings. . . .
. . .

(f) Stipulations. 

(1) If a claim or petition has been filed and the parties agree that there is no dispute as to any material fact and agree to the dismissal of the claim or petition, or to the dismissal of a party, a stipulation of facts signed by all parties may be filed, consenting to the immediate filing of an order based upon the stipulation of facts. 

(2) Stipulations between the parties may be made at any time in writing before the close of the record, or may be made orally in the course of a hearing or a prehearing. 

(3) Stipulations of fact or to procedures are binding upon the parties to the stipulation and have the effect of an order unless the board, for good cause, relieves a party from the terms of the stipulation. A stipulation waiving an employee’s right to benefits under the Act is not binding unless the stipulation is submitted in the form of an agreed settlement, conforms to AS 23.30.012 and 8 AAC 45.160, and is approved by the board.

(4) The board will, in its discretion, base its findings upon the facts as they appear from the evidence, or cause further evidence or testimony to be taken, or order an investigation into the matter as prescribed by the Act, any stipulation to the contrary notwithstanding. 

ANALYSIS

Shall Petitioner’s June 3, 2011 request for reconsideration of Pazaruski I, which was also treated as a petition for modification, be denied on its merits as moot?
The June 22, 2011 hearing was initially convened to review Pazaruski I, which selected the SIME physicians for this case rather than pass the selection on to a designee, in an effort to ensure a summary remedy in this case, which would be as simple as possible.  Pazaruski I’s intent was to ensure quick, efficient, fair, and predictable delivery of any benefits to which Petitioner may be entitled at a reasonable cost to Respondent.  However, Petitioner’s June 3, 2011 reconsideration petition implicitly asserted Pazaruski I made a legal error by making unreasonable demands of her in respect to her travel requirements for the SIME, in excess of statutory or decisional law limitations.  The June 3, 2011 petition was also construed as suggesting Pazaruski I made a factual error concerning Petitioner’s ability to travel, and in light of Dr. Kropp’s recent letter, implied there had been a change of condition, i.e., Petitioner is currently restricted from long travel altogether, rather than just long travel based upon necessity.  Pazaruski I.  Accordingly, Pazaruski II set the matter on for hearing on the merits of the June 3, 2011 petition, to allow Respondent an opportunity to provide its evidence and arguments on the petition to best ascertain the parties’ rights.

However, at hearing on June 22, 2011, Petitioner revealed her doctor had recently altered his opinion somewhat, and had cleared her to travel for the SIME under certain circumstances, which she referred to as a “staged” trip.  These requirements and restrictions included first-class travel for Petitioner so she could have a more comfortable seat, a flexible travel itinerary so she could fly the night before her evaluation and overnight before her evaluation, and spend an overnight before returning to Anchorage, short layovers to avoid having to sit in airports for lengthy periods, payment for any wheelchair or porter assistance Petitioner needed, and payment for any related gratuities for those assisting her.  With these accommodations, Petitioner agreed to travel to the SIME.

At hearing, Respondent through counsel conceded it had reviewed Petitioner’s most recent medical restrictions, had spoken to Petitioner, and agreed to accommodate her physician’s requirements and restrictions to facilitate Petitioner’s travel to the SIME.  As there was no contrary evidence challenging any assertion, and the parties entered into a binding stipulation, these facts are accepted, as is the parties’ stipulation made on the record at hearing.  The parties are commended for working together to resolve this potential delay.  This resolution will help ensure the quick, efficient, fair, and predictable delivery of any benefits to which Petitioner may be entitled at a reasonable cost to Respondent, and will prevent additional delays in getting this matter to hearing on the pending issues.  As the issue is now resolved, Petitioner’s June 3, 2011 petition will be denied as moot.
CONCLUSION OF LAW

Petitioner’s June 3, 2011 request for reconsideration of Pazaruski I, which was also treated as a petition for modification, will be denied on its merits as moot.


ORDER

1) Petitioner’s June 3, 2011 petition is denied on its merits as moot.

2) The SIME shall go forward as previously determined in Pazaruski I.

3) The parties shall mutually perform pursuant to their stipulation made on the record at hearing on June 22, 2011, as set forth in this decision and order.

4) Jurisdiction is retained to resolve any further disputes.

Dated in Anchorage, Alaska on June 30, 2011.
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Arylis Scates, Member

RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION

Within one year after the rejection of a claim, or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.

PETITION FOR REVIEW

Under Monzulla v. Voorhees Concrete Cutting, Supreme Court Slip Op. No. 6570 (June 24, 2011), a party may seek review of an interlocutory or other non-final Board decision and order.  Within 10 days after service of the Board’s decision and order a party may file with the Alaska Workers’ Compensation Appeals Commission a petition for review of the interlocutory or other non-final Board decision and order.  The commission may or may not accept a petition for review and a timely request for relief from the Alaska Supreme Court may also be required.

CERTIFICATION

I hereby certify the foregoing is a full, true and correct copy of the Interlocutory Decision and Order in the matter of JAMIE J. PAZARUSKI employee / applicant v. FEDERAL EXPRESS CORP., employer  / defendants; Case No. 200222764; dated and filed in the office of the Alaska Workers’ Compensation Board in Anchorage, Alaska, on June 30, 2011.
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