IN RE TITAN ENTERPRISES, LLC II


ALASKA WORKERS' COMPENSATION BOARD
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           P.O. Box 115512
Juneau, Alaska  99811-5512

	IN THE MATTER OF THE PETITION
FOR A FINDING OF THE 

FAILURE TO INSURE 

WORKERS’ COMPENSATION

LIABILITY AND ASSESSMENT 

OF A CIVIL PENALTY  

AGAINST
TITAN ENTERPRISES, LLC, 

TITAN TOPSOIL, INC.,

CCO ENTERPRISES

TODD CHRISTIANSON,

                            Employer,

                                 Respondent.  
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	FINAL

DECISION AND ORDER

AWCB Case No.  700002789M
AWCB Decision No.  11-0095
Filed with AWCB Anchorage, Alaska

on June 30, 2011


The Division’s June 10, 2008 Petition for Finding of Failure to Insure Workers’ Compensation Liability and Assessment of a Civil Penalty was heard on March 23, 2010, at Anchorage, Alaska.  Todd Christianson, sole member of Titan Enterprises, LLC, sole shareholder of Titan Topsoil, Inc., and sole member of CCO Enterprises, LLC, represented the employer (Employer) and testified.  Christine Christensen, Investigator for the Special Investigations Unit, Division of Workers’ Compensation, of the Alaska Department of Labor and Workforce Development (Division), represented the State of Alaska and testified. Rene Ecklund, Employer’s book keeper, also testified.  The record was held open at the hearing’s conclusion to allow the parties to provide additional documentation.  After further deliberations the record closed on May 13, 2010.  


ISSUES

The Division contends Employer was operating a business using employee labor during a period when it was not insured for workers’ compensation liability, failed to provide proof of workers’ compensation liability coverage, and should be assessed a civil penalty for its failure to insure.  The Division is not opposed to a payment plan.

Employer contends Titan Enterprises, LLC (TE), Titan Topsoil, Inc. (TT), and CCO Enterprises, LLC (CCO), should not be grouped together in one hearing and the Division should have to pursue cases against each entity separately.  Further, Employer contends employees utilized by TE and TT between September 2006 and October 2007 were covered by a policy issued to CCO, which was unaffected by his takeover of CCO on March 30, 2007.  Employer also contends it was not at fault for its companies being uninsured as it was denied coverage through NCCI
 due to an outstanding balance owed to Alaska National Insurance Company(ANIC).  Further, Employer contends it exhausted all possible avenues of gaining insurance, but was thwarted by ANIC at every turn.  In addition, Employer contends it suffers from extreme financial hardship, and, therefore, is unable to make any payments toward an assessed a civil penalty.  

1. Should TE, TT, and CCO be considered alter egos of Mr. Christianson resulting in disregarding the corporate/LLC form?

2. Was Employer subject to and in violation of AS 23.30.085(a)-(b)’s requirements to file evidence of compliance with workers’ compensation insurance law?

3. Was Employer subject to and in violation of AS 23.30.075 and the requirements and penalties in AS 23.30.080?  
4. Shall Employer be assessed a civil penalty for failure to insure, and if so, in what amount?
FINDING OF FACTS

Evaluation of the hearing and administrative record as a whole establishes the following facts and factual conclusions by a preponderance of the evidence:

1. Employer was operating using employee labor and without workers’ compensation insurance from November 6, 1992 to February 6, 1993, January 10, 1994 to April 11, 1995, April 1, 2000 to May 4, 2000, October 2, 2000 to June 19, 2001, September 18, 2002 to May 22, 2003, March 5, 2006 to July 30, 2006, September 10, 2006 to October 17, 2007, and January 3, 2008 to January 15, 2008.  Employer was uninsured for 1,708 calendar days, and for 563 calendar days after November 7, 2005.  (Christensen, NCCI).  

2. Employer was an “employer,” using employee labor, and had neither workers’ compensation insurance to pay workers’ compensation benefits if an employee was injured on the job, nor approval to self-insure.  (Christensen, Christianson, Ecklund, State of Alaska, Department of Labor and Workforce Development, Employment Security Division (ESD), NCCI).

3. Employer obtained workers’ compensation insurance on January 16, 2008.  (Id.).

4. TT was formed on April 21, 1995, by Todd Christianson as the sole shareholder. (Alaska Corporations, Business and Professional Licensing entity history).

5. Employer was before the Board as an uninsured employer on September 11, 2002, at which time Mr. Christianson was found uninsured while doing business as Great Alaska Lawn and Landscaping. (In re Todd Christianson d/b/a Great Alaska Lawn & Landscaping, AWCB No. 02-0207 (October 8, 2002)).
6. TE was formed on January 13, 2003, in Anchorage, Alaska, with Todd Christianson listed as the only member.  (Alaska Corporations, Business and Professional Licensing entity history).

7. On November 29, 2006, the Division filed two petitions against TE and Todd Christianson/TT for failure to insure in relation to an uninsured injury referenced below.  These petitions were never brought before the Board, but have not been withdrawn.  (See AWCB files 700001786 and 700001785).
8. Employer has a long history of workers’ compensation with thirteen injuries for the different businesses, including one occurred while uninsured, a hernia repair for which employer paid all benefits due employee.  (Aubert v. Titan Enterprises, LLC, AWCB No. 07-0015, January 31, 2007).

9. Employer’s twenty year workers’ compensation injury history is significant for a leg amputation, upper and lower extremity injuries, and back injuries.  (Christensen, Record).   

10. Employer testified the only “serious” injury suffered by his employees was the leg amputation.  (Christianson).

11. Employer’s business is landscaping, which carries moderate risk, including sprains, strains, lacerations, and lifting injuries.  (Christianson, Experience and observations).  

12. On March 30, 2007, Todd Christianson acquired sole ownership of CCO.  (Christianson).  

13. CCO was formed on August 30, 2006, by Chad Oyster, initially as a sole proprietorship and later converted to an LLC.  (Alaska Corporations, Business and Professional Licensing entity history).

14. A hearing was held on April 1, 2009 on the merits of the Division’s petition against TE and Mr. Christianson. A decision and order was issued June 16, 2009, which is hereby incorporated in full. The Division was ordered to file separate petitions against each business entity owned by Mr. Christianson and against whom the Division was seeking a civil penalty.  Also, Employer was ordered to provide more evidence regarding its assets and liabilities, and Mr. Christianson's personal assets and liabilities.  (AWCB Decision No.  09-0114, June 16, 2009).  

15. A prehearing was held on July 17, 2009, at which the petitions filed by the Division against TE, TT, and CCO were consolidated into AWCB number 700002789M.  (July 17, 2009 Prehearing Conference Summary).

16. ESD tax records indicate the employer paid taxes for ten to forty-seven employees for 2006 and 2007.  (Alaska Department of Labor Employee Count Maintenance, and Tax Wage List by employer TE).
17. Employer utilized 6,399 uninsured employee workdays after November 7, 2005.  (Christensen, employee timesheet records).  
18. Employer purchased a single workers’ compensation insurance policy for several different business entities.  (Exhibit 7, NCCI Proof of Coverage Search, showing, for example, policy number W1513758 covering Gage Development Inc., Titan Enterprises, LLC, and Titan Top Soil beginning May 22, 2005.  Also policies numbered WC5401523, WC7833156, 01FWW54785, NWX6004157, 97DWS54785, 96DWS54785, 95DWS54785, and 07JWW96259).  
19. ANIC filed a complaint against Mr. Christianson for premiums due on September 10, 2004, which was settled on August 1, 2007, by entering a judgment against Great Alaska Lawn and Landscaping, Inc.,
 for $20,509.50 and TT for $15,000.  (Exhibit 16).  Employer testified the audit which was the subject of this lawsuit prevented it from obtaining workers’ compensation insurance during the periods it was uninsured beginning in 2004.  (Christianson).  

20. Mr. Christianson retained one attorney to represent the interests of TT, TE, Gage Development, Inc., and Great Alaska Lawn and Landscaping in the suit with ANIC.  (Letter from D. Vallentine to K. Fitzgerald, 1/31/05).

21. Mr. Christianson further testified he attempted to gain workers’ compensation insurance coverage for his employees by utilizing Nana Management Services (NMS) as a professional employment organization (PEO) from July 31, 2006 through September 10, 2006, when he terminated the agreement.  Mr. Christianson testified NMS charged him too much to utilize his own employees.  He further testified he and NMS are involved in litigation at this time regarding his unpaid balance with NMS.  (Christianson).

22. Mr. Christianson testified he then utilized another PEO formed at his direction by a friend, Chad Oyster, specifically to accommodate the workers’ compensation insurance needs of TE.   Mr. Christianson utilized CCO to provide workers’ compensation insurance for the employees of TE from September 2006 through November 2007. (Christianson, Employee Count for CCO).   

23. CCO’s only clients were TT and TE.  (Christianson).
24. Employer claimed his employees continued to be covered by CCO's workers’ compensation insurance policy, which was in effect from September 25, 2006 through September 25, 2007.  The policy name as insured Chad Curtis Oyster d/b/a CCO Enterprises.  (American Interstate Ins. Co. policy number RAWCAK1543982006).
25. CCO's policy was voided on March 30, 2007, when Mr. Christianson acquired sole ownership of CCO.  Mr. Christianson was required by the terms of the policy to notify American Interstate Insurance Company, CCO's insurer immediately upon acquisition.  (Id., Email exchange between investigator and Lanna Buckley, June 27, 2008).  

26. CCO’s business address and phone number were the same as that of TE, and TT. ( See NCCI printout of policy for CCO Enterprises, American Interstate Ins. Co. policy number RAWCAK1543982006).  

27. Mr. Oyster sold his interest in CCO to Mr. Christianson on March 30, 2007.  Mr. Christianson argued the Interest Sale/Purchase Agreement for CCO reflected he and Mr. Oyster were each 50% owners of CCO however, the clear language in the Interest/Sale Purchase Agreement, “Oyster and Christianson have decided it is in there [sic] mutual interests that Oyster withdrawal [sic] from the business and transfer his interest in CCO to Christianson, and that Christianson continue the business and assume the assets and liabilities of CCO,…” is intended to transfer sole ownership of CCO to Mr. Christianson.  (CCO Interest Sale/Purchase Agreement, executed March 30, 2007).

28. Section two of the Interest Sale/Purchase Agreement includes a “hold harmless” provision titled “Responsibility for Titan Debts and Liabilities.”  (Id).

29. Ms. Christensen testified she contacted Mr. Oyster on two occasions in July 2008; both times Mr. Oyster stated Mr. Christianson had CCO’s business records.  (Christensen).

30. TT is a seasonal business which exists solely to provide topsoil to TE.  (Christianson).

31. Stan Smith, Field Auditor for ESD, testified Mr. Christianson was advised TE was unable to lease employees from CCO once Mr. Christianson acquired CCO from Chad Oyster.  Mr. Smith also testified ESD reclassified all employees and wages previously under CCO to TE.  (Smith).

32. Mr. Christianson was aware he was using CCO to obtain workers’ compensation insurance (WCI) for TE’s employees because he could not obtain WCI in TE’s name.  (Smith).

33. A bill of sale dated June 15, 2005, between TE and TT, along with a list of equipment transferred, was attached to a transmittal letter from Mr. Christianson’s attorney, John Tindall, and addressed to Dave Stringer, First National Bank Alaska.  The bill of sale conveyed TE’s equipment to TT to serve as collateral for a loan to TT.  Mr. Tindall further noted the equipment was being transferred so TE’s assets were free and clear when it attempted to obtain additional funds for working capital.  The January 28, 2005 equipment list is titled “2005 Titan Enterprises, LLC & Titan Topsoil, Inc. Equipment List,” printed on TE’s letterhead, and signed twice by Todd Christianson.  The second equipment list titled “Titan Topsoil, Inc. Equipment List (as of June 15, 2005),” noted as Attachment A, and lists the same equipment as the “2005 Titan Enterprises, LLC & Titan Topsoil, Inc. Equipment List” and gives the equipment a total value of $706,000.  The bill of sale transfers equipment valued at $135,000 from TE to TT for “ten dollars and other valuable consideration,” and is signed twice by Mr. Christianson. The Bill of Sale also has attached a certification that the equipment list contained in Attachment A (titled “Titan Topsoil, Inc. Equipment List (as of June 15, 2005)”) is a true and correct list of TT’s equipment and TT has the right to pledge the items on the list as collateral for a consolidation loan from First National Bank Alaska.  (Letter from J. Tindall to D. Stringer, 6/15/05, 2005 Titan Enterprises, LLC & Titan Topsoil, Inc., equipment list dated 1/28/05, Titan Topsoil, Inc. Equipment List (as of June 15, 2005), Bill of Sale, 6/15/05, signed by T. Christianson as member of Titan Enterprises, LLC, and president of Titan Topsoil, Inc., Certification signed by T. Christianson as President of Titan Topsoil, Inc.).

34. Mr. Christianson receives a salary of $5000.00 per month from TE.  (Christianson).

35. Mr. Christianson filed the final tax return
 of Great Alaska Lawn and Landscaping, Inc., tax year 2002, showing $861,142.00 gross sales, $216,312.00 in total assets, and zero taxable income.  Statement 6 and 7 list other assets and liabilities due to and/or from other entities owned by Mr. Christianson, including Anchorage Jr. Aces, Gage Development, Inc., RTH, Great Alaska Nursery, Inc., and TT. (US Corporation Income Tax Return 2002, Great Alaska Lawn and Landscaping, Inc., lines D, 1c, and 30, Statement 6 & 7 of 2002 Great Alaska Lawn and Landscaping Inc. tax return). Mr. Christianson filed the final Alaska Corporation Net Income Tax Return for Gage Development, Inc., which was for tax year 2003 and showed zero income.  (2003 Alaska Corporation Net Income Tax Return, Gage Development, Inc.).

36. Mr. Christianson filed the 2006 US Income Tax Return for an S Corporation for TT as well, which showed total assets of $526,328, gross receipts of $279,606, and a loss of $2,554.  Notably, TT’s tax return notes the sale of four pieces of equipment purchased from TE in 2005, and lists the date of acquisition of all four pieces of equipment as prior to June 2005.  Also, TT lists a deduction of $1800 for employee leasing, as well as assets and liabilities owed to and/or received from Great Alaska Nursery and TE.  On the 2007 tax return for TT assets are reported as $548,105, gross sales as $240,206, and business income as $65,404.  In 2007 TT claimed a deduction for employee leasing of $34,600, as well as assets and liabilities owed to and/or received from Great Alaska Nursery and TE.  (2006 US Income Tax Return for an S Corporation for TT, Form 4797, Statement 1, 4 & 6).

37. Mr. Christianson filed his individual tax return for 2007 which showed a total income of $184,913, an adjusted gross income of $181,974, and a taxable income of $89,437.  This return included the schedule C for Profit or Loss from Business for TE which showed gross sales of $1,680,969, gross income of $1,680,969, and a net profit of $138,182.  A deduction was taken by TE for employee leasing in the amount of $439,778, as well as wages in the amount of $96,797.  (US Individual Tax Return Form 1040 for 2007.  Todd R. Christianson, Schedule C TE, Statement 1).

38. A schedule C for CCO was also filed in 2007, which showed gross receipts and gross income of $427,260, and a loss of $151,901.  CCO claimed a deduction of $442,328 for wages, and $60,000 for insurance.  (Schedule C CCO Enterprises, LLC).
39. A schedule C for Alaska Sports, LLC, was also filed, which showed a gross income of $41,002 and a net profit of $16,658.  (Schedule C Alaska Sports, LLC). Mr. Christianson’s other income came from rental of a duplex and shop in Anchorage and totaled $10,079, income from TT in the amount of $16,675, and capital gains of $158,038. (Schedule D & E). Mr. Christianson amended his 2007 tax return, which reduced his gross income to $181,974 and taxable income to $89,437, and claimed pass through items from TT.  (1040X for 2007).

40. Mr. Christianson admitted TE was uninsured from March 5, 2006 through July 30, 2006, September 11, 2006 through September 24, 2006, September 26, 2007 through October 17, 2007, and January 4, 2008 through January 15, 2008, for a total of 193 calendar days.  Mr. Christianson stated he had no knowledge of those lapses until he was notified by the Division, and blames the lapses on his broker.  (Christianson).
41. Employer comingled the assets and interests of different business entities. (Experience and observations).  

42. Mr. Christianson used TE, TT, and CCO as “alter egos,” and therefore, the corporate veil should be pierced so Mr. Christianson along with his entities TE, TT, and CCO, can be penalized for violations of AS 23.30.075.  (Experience, observations, and conclusions).
43. Employer utilized 6,399 uninsured employee work days.  (Christensen).

44. Todd Christianson was the person actively in charge of TE, TT, and CCO during the periods they were uninsured.  (Christianson, Christensen).

45. Employer was aware of its obligation to secure workers’ compensation insurance.  (Christianson).
46. Employer had previous violations of AS 23.30.075, from November 6, 1992 to February 6, 1993, January 10, 1994 to April 11, 1995, April 1, 2000 to May 4, 2000, October 2, 2000 to June 19, 2001, September 18, 2002 to May 22, 2003.  These violations occurred prior to November 7, 2005, the effective date of AS 23.30.080(f), but are considered an aggravating factor.  (Christensen, NCCI).

47. Employer has shown blatant disregard for the law.  (Experience and observations).  

48. The nature of Employer’s business is landscaping, which carries a moderate risk of sprains, strains and  lacerations, but has produced serious injuries to Employer’s employees in the past.  (Christianson, Experience, observations, and conclusions).
49. Employer has appeared before the board previously for being uninsured and for an uninsured injury.  (Record).

50. Employer provided discovery nearly one year after the initial discovery demand on August 24, 2007.  A second discovery demand was made by the Division on July 2, 2008.  The employer provided all remaining discovery on July 28, 2008.  (Christensen).  Employer did not comply with discovery within thirty days.  (Experience, judgment, observations, and inferences drawn from all the above).

51. Employer’s estimated annual premium is $70,577.00, which is equal to a daily prorated amount of $193.36.  (Commerce & Industry Policy WC1513758, 5/22/05 to 5/22/06).
52. Multiplying the daily prorated premium of $193.36 times 1,708 total calendar days results in $330,258.88 in workers’ compensation premiums Employer would have paid if in compliance with AS 23.30.075 for the total number of calendar days it was uninsured.  Employer would have paid $109,055.04 for the 564 calendar days it was uninsured after November 7, 2005.  (Christensen).

53. Employer testified business has slowed down due to the economy.  Employer requested a monthly payment plan for any civil penalty assessed.  (Christianson).
54. If 8 AAC 45.176 were applied to this case Employer would have nine aggravating factors (failure to obtain WCI within 10 days of notification by Division, failure to maintain coverage after previous notification from Division, uninsured for more than 180 days, previous violations of AS 23.30.075, failure to comply with discovery within 30 days, history of injuries while insured, history of injuries while uninsured, cancellation of a policy due to failure to comply with the carrier’s request and procedures, and lapses in business practice) and would be subject to a minimum penalty of $3,199,500.00 ($500 per uninsured employee workday) and a maximum penalty of $6,392,601.00 ($999 per uninsured employee workday).  (Experience, judgment, observations, and inferences drawn from all the above).

PRINCIPLES OF LAW

Employers have a duty to insure their employees against work-related injury.

AS 23.30.001. Intent of the legislature and construction of chapter.  It is the intent of the legislature that

(1) this chapter be interpreted so as to ensure the quick, efficient, fair, and predictable delivery of indemnity and medical benefits to injured workers at a reasonable cost to the employers who are subject to the provisions of this chapter; 

(2) workers’ compensation cases shall be decided on their merits except where otherwise provided by statute; 

(3) this chapter may not be construed by the courts in favor of a party; 

(4) hearings in workers’ compensation cases shall be impartial and fair to all parties and that all parties shall be afforded due process and an opportunity to be heard and for their arguments and evidence to be fairly considered. 

The board may base its decision not only on direct testimony and other tangible evidence, but also on the board’s “experience, judgment, observations, unique or peculiar facts of the case, and inferences drawn from all of the above.”  Fairbanks North Star Borough v. Rogers & Babler, 747 P.2d 528, 533-534 (Alaska 1987).

AS 23.30.060. Election of direct payment presumed. (a) An employer is conclusively presumed to have elected to pay compensation directly to employees for injuries sustained arising out of and in the course of the employment according to the provisions of this chapter, until notice in writing of insurance, stating the name and address of the insurance company and the period of insurance, is given to the employee.

AS 23.30.075. Employer's liability to pay. (a) An employer under this chapter, unless exempted, shall either insure and keep insured for the employer’s liability under this chapter in an insurance company or association . . . or shall furnish the board satisfactory proof of the employer’s financial ability to pay directly the compensation provided for. . . . 
(b) If an employer fails to insure and keep insured employees subject to this chapter or fails to obtain a certificate of self-insurance from the board, upon conviction the court shall impose a fine of $10,000 and may impose a sentence of imprisonment for not more than one year. . . .  If an employer is a corporation, all persons who, at the time of the injury or death, had authority to insure the corporation or apply for a certificate of self-insurance, and the person actively in charge of the business of the corporation shall be subject to the penalties prescribed in this subsection and shall be personally, jointly, and severally liable together with the corporation for the payment of all compensation or other benefits in which the corporation is liable under this chapter if the corporation at that time is not insured or qualified as a self-insurer.

AS 23.30.080. Employer's failure to insure. (a) If an employer fails to comply with AS 23.30.075. . . .

 . . .

(d) If an employer fails to insure or provide security as required by AS 23.30.075, the board may issue a stop order prohibiting the use of employee labor by the employer until the employer insures or provides the security as required by 
AS 23.30.075.  The failure of an employer to file evidence of compliance as required by AS 23.30.085 creates a rebuttable presumption that the employer has failed to insure or provide security as required by AS 23.30.075.  If an employer fails to comply with a stop order issued under this section, the board shall assess a civil penalty of $1,000 a day.  The employer may not obtain a public contract with the state or a political subdivision of the state for three years following the violation of the stop order.

(f) If an employer fails to insure or provide security as required by AS 23.30.075, the division may petition the board to assess a civil penalty of up to $1,000.00 for each employee for each day an employee is employed while the employer failed to insure or provide the security required by AS 23.30.075.  The failure of an employer to file evidence of compliance as required by AS 23.30.085 creates a rebuttable presumption that the employer failed to insure or provide security as required by 
AS 23.30.075.

(g) If an employer fails to pay a civil penalty order issued under (d), (e), or (f) of this section within seven days after the date of service of the order upon the employer, the director may declare the employer in default.  The director shall file a certified copy of the penalty order and declaration of default with the clerk of the superior court.  The court shall, upon the filing of the copy of the order and declaration, enter judgment for the amount declared in default if it is in accordance with law.  Anytime after a declaration of default, the attorney general shall, when requested to do so by the director, take appropriate action to ensure collection of the defaulted payment.  Review of the judgment may be had as provided under the Alaska Rules of Civil Procedure.  Final proceedings to execute the judgment may be had by writ of execution.

Workers’ compensation acts nationwide frequently provide for penalties against employers that fail to obtain workers’ compensation insurance.  See 101 C.J.S. Workers’ Compensation §1577.  When an employer is subject to the requirements of AS 23.30.075 and fails to comply, a civil penalty may be assessed.  Since November 7, 2005, the effective date of the 2005 amendments to the Alaska Workers’ Compensation Act, when an employer subject to the provisions of 
AS 23.30.075 fails to insure, the law grants discretion to assess a civil penalty of up to $1,000.00 for each employee, for each day an employee is employed while the employer fails to insure.  

Alaska’s penalty provision is one of the highest in the nation.  See e.g., In re Alaska Native Brotherhood #2, AWCB Decision No. 06-0113 (May 8, 2006); In re Wrangell Seafoods, Inc., AWCB Decision No. 06-0055 (March 6, 2006); In re Edwell John, Jr., AWCB Decision No. 06-0059 (March 8, 2006).  Alaska’s statute’s severity is a policy statement -- i.e., failure to insure for workers’ compensation liability will not be tolerated in Alaska.
In assessing an appropriate civil penalty, consideration is given to a number of factors to determine whether an uninsured employer’s conduct, or the impact of such conduct, aggravates or mitigates its offense.  A penalty is assessed based on the unique circumstances arising in each case.  The primary goal of a penalty under AS 23.30.080(f) is not to be unreasonably punitive, but rather to bring the employer into compliance, deter future lapses, ensure the continued employment of employees in a safe work environment, and to satisfy the community’s interest in fairly penalizing the offender.  Alaska R & C Communications, LLC v. State of Alaska, Division of Workers’ Compensation, Alaska Workers’ Compensation Appeals Commission,  AWCAC Appeal No. 07-043 (September 16, 2008).  A penalty is not intended to destroy a business or cause the loss of employment.  Id. at 27.  In assessing a civil penalty, consideration is given to the period the employer was uninsured and any injury history.  Injury history gives an indication as to whether the work is dangerous.  The employer’s ability to pay the penalty must also be assessed.  Id.
Based on In re Edwell John, Jr. AWCB Decision No. 06-0059 (March 8, 2006), In re Hummingbird Services, AWCB Decision No. 07-0013 (January 26, 2007), In re Wrangell Seafoods, Inc., AWCB Decision No. 06-0055 (March 6, 2006), In re Absolute Fresh Seafoods, Inc., AWCB Decision No. 07-0014 (January 30, 2007), In re Alaska Native Brotherhood #2, AWCB Decision No. 06-0113 (May 8, 2006), In re Alaska Sportsfishing Adventures, AWCB Decision No. 07-0040 (March 1, 2007), In re Rendezvous, Inc., AWCB Decision No. 07-0072 (April 4, 2007) and In re Corporate Chiropractic, Inc., AWCB Decision No. 07-0098 
(April 24, 2007) consideration is given to the penalty’s appropriateness in light of the employer’s business’ viability,  the violation’s gravity, any extent to which the employer has complied with provisions requiring acquisition of worker’s compensation insurance or has otherwise attempted to remedy consequences of its violation.  Factors weighed in setting civil penalties have included the number of days of uninsured employee labor, business size, record of injuries with the employer, both in general and during the uninsured period, extent of the employer’s compliance with the Act, diligence exercised in remedying the failure to insure, clarity of notice of cancellation of insurance, the employer’s compliance with the investigation and remedial requirements, including diligence in claiming certified mail, risk to employees at the employer’s workplace, the penalty’s impact on the employer’s ability to continue to conduct business, the penalty’s impact on the employees or the employer’s community, whether the employer acted in blatant disregard for statutory requirements, whether the employer violated a stop work order, and the credibility of the employer’s promises to correct its behavior.  Considering these factors, a wide range of penalties, from $0 up to $1,000.00 per uninsured employee work day, has been assessed based on the violation’s specific circumstances.  See, e.g., In Re Wrangell Seafoods, Inc., AWCB Decision No. 06-0055 (March 6, 2006) ($500.00 per employee per day), In Re Wrangell Seafoods, Inc., AWCB Decision No. 07- 0093 (April 20, 2007) ($1,000.00 per employee per day); In Re Edwell John, Jr., d/b/a Admiralty Computers, AWCB Decision No. 06-0059 (March 8, 2006) ($25.00 per employee per day), In re Absolute Fresh Seafoods, Inc., AWCB Decision No. 07-0014 (January 30, 2007) ($20.00 per employee per day), In re Alaska Native Brotherhood #2, AWCB Decision No. 06-0113 (May 8, 2006) ($15.00 per employee per day); In  re Rendezvous, Inc., AWCB Decision No. 07-0072 (April 4, 2007) ($75.00 per employee per day); In re Corporate Chiropractic Inc., AWCB Decision No. 07-0098 (April 24, 2007) ($35.00 per employee per day), In re Alaska Sportfishing Adventures, LLC, AWCB Decision No. 07-0040 (March 1, 2007) ($20.00 per employee per day), In re St. Mary’s Assisted Living Home, AWCB Decision No. 07-0059 (March 21, 2007) ($30.00 per employee per day), In re EM Enterprises, Inc., AWCB Decision No. 07-0104 (April 25, 2007) ($35.00 per employee per day), In re Thompson Log & Gift, AWCB Decision No. 07-0062 (March 23, 2007) ($5.00 per employee per day), In re Hummingbird Services, AWCB Decision No. 07-0013 (January 26, 2007) ($15.00 per employee per day), In re Academy of Hair Design, AWCB Decision No. 07-0122 (May 10, 2007) ($70.00 per employee per day); In re Halo Salon, AWCB Decision No. 07-0142 (May 30, 2007) ($30.00 per employee per day); In re Pizza Express, AWCB Decision No. 07-0144 (May 30, 2007) ($30.00 per employee per day); In re White Spot Café, AWCB Decision No. 07-0174 (June 27, 2007) ($30.00 per employee per day); In re Outboard Shop, AWCB Decision No. 07-0197 (July 12, 2007) ($30.00 per employee per day).  These factors have been codified into regulation 8 AAC 45.176 effective February 28, 2010.

8 AAC 45.176. Failure to provide security: assessment of civil penalties.  (a) If the board finds an employer to have failed to provide security as required by 
AS 23.30.075, the employer is subject to a civil penalty under AS 23.30.080(f), determined as follows:

(1) if an employer has an inadvertent lapse in coverage, the civil penalty assessed under AS 23.30.080(f) for the employer’s violation of AS 23.30.075 may be no more than the prorated premium the employer would have paid had the employer been in compliance with AS 23.30.075; the division shall consider a lapse in coverage of not more than 30 days to be inadvertent if the employer has changed carriers, ownership of the employer has changed, the form of the business entity of the employer has changed, the individual responsible for obtaining workers’ compensation coverage for the employer has changed, or the board determines an unusual extenuating circumstance to qualify as an inadvertent lapse;

(2) if an employer has not previously violated AS 23.30.075, and is found to have no aggravating factors, and agrees to a stipulation of facts and executes a confession of judgment without action, without a board hearing, the employer will be assessed a civil penalty of two times the premium the employer would have paid had the employer complied with AS 23.30.075;

(3) if an employer has not previously violated AS 23.30.075, and is found to have no more than three aggravating factors, the employer will be assessed a civil penalty of no less than $10 and no more than $50 per uninsured employee workday; however, the civil penalty may not be less than two times the premium the employer would have paid had the employer complied with 
AS 23.30.075; without a board hearing, if an employer agrees to a stipulation of facts and executes a confession of judgment without action, the employer will be given a 25 percent discount of the assessed civil penalty; however, the discounted amount may not be less than any civil penalty that would be assessed under (2) of this subsection;

(4) if an employer is found to have no more than six aggravating factors, the employer will be assessed a civil penalty of no less than $51 and no more than $499 per uninsured employee workday; however, the civil penalty may not be less than two times the premium the employer would have paid had the employer complied with AS 23.30.075; without a board hearing, if an employer agrees to a stipulation of facts and executes a confession of judgment without action, the employer will be given a 25 percent discount of the assessed civil penalty; however, the discounted amount may not be less than any civil penalty that would be assessed under (3) of this subsection;

(5) if an employer is found to have no fewer than seven and no more than 10 aggravating factors, the employer will be assessed a civil penalty of no less than $500 and no more than $999 per uninsured employee workday; however, the civil penalty may not be less than four times the premium the employer would have paid had the employer complied with AS 23.30.075; without a board hearing, if an employer agrees to a stipulation of facts and executes a confession of judgment without action, the employer will be given a 25 percent discount of the assessed civil penalty; however, the discounted amount may not be less than any civil penalty that would be assessed under (4) of this subsection; 

(6) if an employer is found to have more than 10 aggravating factors, the employer will be assessed a civil penalty of $1,000 per uninsured employee workday.

(b) A civil penalty assessed under (a) of this section may not exceed the maximum civil penalty allowed under AS 23.30.080(f).

(c) An employer receiving government funding of any form to obtain workers’ compensation coverage under AS 23.30.075 that fails to provide that coverage may be assessed the maximum civil penalty under AS 23.30.080(f).

(d) For the purposes of this section, “aggravating factors” include 

(l) failure to obtain workers’ compensation insurance within 10 days after the division’s notification of a lack of workers’ compensation insurance;

(2) failure to maintain workers’ compensation insurance after previous notification by the division of a lack of coverage;

(3) a violation of AS 23.30.075 that exceeds 180 calendar days;

(4) previous violations of AS 23.30.075;

(5) issuance of a stop order by the board under AS 23.30.080(d), or the director under AS 23.30.080(e);

(6) violation of a stop order issued by the board under AS 23.30.080(d), or the director under AS 23.30.080(e);

(7) failure to comply with the division’s initial discovery demand within 30 days after the demand;

(8) failure to pay a penalty previously assessed by the board for violations of AS 23.30.075;

(9) failure to provide compensation or benefits payable under the Act to an uninsured injured employee;

(10) a history of injuries or deaths sustained by one or more employees while employer was in violation of AS 23.30.075;

(11) a history of injuries or deaths while the employer was insured under 
AS 23.30.075;

(12) failure to appear at a hearing before the board after receiving proper notice under AS 23.30.110;

(13) cancellation of a workers’ compensation insurance policy due to the employer’s failure to comply with the carrier’s requests or procedures;

(14) lapses in business practice that would be used by a reasonably diligent business person, including

(A) ignoring certified mail;

(B) failure to properly supervise employees; and

(C) failure to gain a familiarity with laws affecting the use of employee labor;

(15) receipt of government funding of any form to obtain workers’ compensation coverage under AS 23.30.075, and failure to provide that coverage.

8 AAC 45.176 has been held not to apply retrospectively to cases in which the insurance lapse occurred prior to the regulation’s effective date, as the regulation in some cases may result in an increase in penalties.  In re Midnight Sun Montessori School, Inc., AWCB Decision No. 10-0080 at 10, n. 27 (May 3, 2010); see also, In re RMR Parts, AWCB Decision No. 10-0152 at 10, n. 33 (September 7, 2010); In re Keiki Home, LLC, AWCB Decision No. 10-0171 at 13 (October 14, 2010).  Notwithstanding the regulation’s inapplicability, the regulation’s factors are useful guides in determining the severity of the penalty.  In re Alaska Packaging, AWCB Decision No. 11-0001 (January 4, 2011).

AS 23.30.085.  Duty of employer to file evidence of compliance.  (a) An employer subject to this chapter, unless exempted, shall initially file evidence of compliance with the insurance provisions of this chapter with the division, in the form prescribed by the director. The employer shall also give evidence of compliance within 10 days after the termination of the employer's insurance by expiration or cancellation. These requirements do not apply to an employer who has certification from the board of the employer's financial ability to pay compensation directly without insurance.

[image: image1](b) If an employer fails, refuses, or neglects to comply with the provision of this section, the employer shall be subject to the penalties provided in 
AS 23.30.070 for failure to report accidents; but nothing in this section may be construed to affect the rights conferred upon an injured employee or the employee's beneficiaries under this chapter.

AS 23.30.122.  Credibility of witnesses.  The board has the sole power to determine the credibility of a witness.  A finding by the board concerning the weight to be accorded a witness’s testimony, including medical testimony and reports, is conclusive even if the evidence is conflicting or susceptible to contrary conclusions.  The findings of the board are subject to the same standard of review as a jury’s finding in a civil action.

AS  23.30.250. Penalties for fraudulent or misleading acts; damages in civil actions.  

[image: image2](a) A person who (1) knowingly makes a false or misleading statement, representation, or submission related to a benefit under this chapter; (2) knowingly assists, abets, solicits, or conspires in making a false or misleading submission affecting the payment, coverage, or other benefit under this chapter; (3) knowingly misclassifies employees or engages in deceptive leasing practices for the purpose of evading full payment of workers' compensation insurance premiums; or (4) employs or contracts with a person or firm to coerce or encourage an individual to file a fraudulent compensation claim is civilly liable to a person adversely affected by the conduct, is guilty of theft by deception as defined in AS 11.46.180, and may be punished as provided by AS 11.46.120- 11.46.150.

[image: image3](b) If the board, after a hearing, finds that a person has obtained compensation, medical treatment, or another benefit provided under this chapter, or that a provider has received a payment, by knowingly making a false or misleading statement or representation for the purpose of obtaining that benefit, the board shall order that person to make full reimbursement of the cost of all benefits obtained. Upon entry of an order authorized under this subsection, the board shall also order that person to pay all reasonable costs and attorney fees incurred by the employer and the employer's carrier in obtaining an order under this section and in defending any claim made for benefits under this chapter. If a person fails to comply with an order of the board requiring reimbursement of compensation and payment of costs and attorney fees, the employer may declare the person in default and proceed to collect any sum due as provided under 
AS 23.30.170(b) and (c).

[image: image4](c) To the extent allowed by law, in a civil action under (a) of this section, an award of damages by a court or jury may include compensatory damages and an award of three times the amount of damages sustained by the person, subject to AS 09.17. Attorney fees may be awarded to a prevailing party as allowed by law.

The Alaska Supreme Court first addressed the issue of piercing the corporate veil in Jackson v. General Electric Co., 514 P.2d 1170 (Alaska 1973), by adopting Professor Powell’s eleven factors to determine if a subsidiary is the mere instrumentality of the parent corporation. The Court expressly found that all eleven factors need not be present to pierce the veil. (Id.).  The Court also found a parent corporation may be held liable for its subsidiary’s conduct when the parent uses a separate corporate form to defeat public convenience, justify wrong, commit fraud, or defend crime.  Further the Court found “a parent corporation which does not permit its subsidiary to exercise an individual status may not expect that the subsidiary’s independence will be recognized elsewhere.”  (Id at 1173).

 This test was narrowed to six factors in shareholder/corporation contexts in Uchitel Co. v. Telephone Co, 646 P.2d 229 (Alaska 1982).  This case reaffirmed the Court’s willingness to pierce the corporate veil where “two corporations are so closely intertwined that they do not merit treatment as separate entities.” (Id at 234 (quoting Jackson, 514 P.2d at 1173).  Also quoted in Husky Oil NPR Operations v. Sea Airmotive, Inc., 724 P.2d 531 (Alaska 1986), and Smith v. Marchant Enterprises, Inc., 791 P.2d 354 (Alaska 1990)).

 The six factors considered by the Court in Uchitel are:  

1. Whether the shareholder sought to be charged owns all or most of the stock of the corporation;

2. Whether the shareholder has subscribed to all of the capital stock of the corporation or otherwise caused its incorporation;

3. Whether the corporation has grossly inadequate capital;

4. Whether the shareholder uses the property of the corporation as his own;

5. Whether the directors or executives of the corporation act independently in the interest of the corporation or simply take their orders from the shareholder in the latter’s interest;

6. Whether the formal legal requirements of the corporation are observed. (Id at 235).
The Court expanded the piercing doctrine to brother/sister corporations in Husky Oil NPR Operations v. Sea Airmotive, Inc, 724 P.2d 531 (Alaska 1986).  

ANALYSIS

1. Should Titan Enterprises, LLC, Titan Topsoil, Inc., and CCO Enterprises, LLC, be considered alter egos of Mr. Christianson resulting in disregarding the corporate form?

Based upon the administrative record, TE, TT, and CCO are so closely intertwined that they do not merit treatment as separate entities.  Mr. Christianson used CCO Enterprises, as initially formed by Chad Oyster, to circumvent AS 23.30.075 and attempt to provide WCI to cover his employees.  However, when Mr. Christianson purchased CCO, he should have known his employees would not continue to be covered by the policy held by CCO.  A reasonable business person, especially one with Mr. Christianson’s significant experience, should have verified his employees were still covered by the policy held by CCO.  Mr. Christianson knew, or should have known, at the time he purchased full ownership of CCO he could not continue to have coverage or obtain coverage if American Interstate knew of the change of ownership.  We find Mr. Christianson’s claim he had no knowledge of the requirement to notify the insurance company of the change of ownership in CCO, as well as the remainder of his testimony, not credible. (AS 23.30.122).  

Employees of CCO Enterprises were employees of TE.  Mr. Christianson set up CCO in an attempt to gain WCI for the employees of TE and TT, and, further, Mr. Christianson operated and controlled CCO even while it was purported to be owned by Chad Oyster.  Mr. Christianson’s testimony CCO’s only clients were TT and TE, and that he directed Mr. Oyster to form CCO indicates clearly that Mr. Christianson intended to use CCO to fraudulently obtain WCI for his employees without regard for the law.  The policy issued to CCO in September 2006 could not reasonably be expected to cover the employees of TE or TT since its premium was $1,649, and previous premiums for TE/TT had been around $70,000. 

Further, based upon the administrative record, TT is a mere instrumentality of TE and the alter ego of Mr. Christianson.  Mr. Christianson is the sole shareholder and/or member of both, Mr. Christianson testified the two entities share employees, and TT exists solely to provide topsoil to TE.  In addition, the two entities do not deal with each other at arms’ length and Mr. Christianson does not maintain formalities of either entity sufficiently to maintain them separately.  For example, Mr. Christianson hired one attorney to represent all of the entities involved in the ANIC lawsuit, therefore indicating that Mr. Christianson retained an attorney to represent his interests and not the competing interests of the entities.  

Further, Mr. Christianson’s submission of the bill of sale of equipment from TE to TT for the purposes of obtaining a loan conflicts with information on the tax returns in the record.  It is clear Mr. Christianson freely transferred assets of one entity to another at his convenience and not in the interest of the individual entities.  Finally, Mr. Christianson considers TE and TT to be the same business as he was directed by the Division to produce employee information for TE, but produced documentation from TE, TT, and CCO, and when asked why he did this he offered no explanation.  Disregarding the corporate form of TT is appropriate in this case, and TE, TT, and CCO are the alter egos of Mr. Christianson.  Further, there is nothing in the law preventing the disregard of the limited liability company veil for the same reasons as the corporate veil.  It is appropriate to consider the actions of TE, TT and CCO to be the actions of Todd Christianson.

2. Was Employer subject to and in violation of AS 23.30.085(a)-(b)’s requirements to file evidence of compliance with workers’ compensation insurance law?

The administrative record and hearing testimony show TE, TT, and CCO were “employers.” Employer failed to provide evidence of compliance with the workers' compensation insurance requirement from November 6, 1992 to February 6, 1993, January 10, 1994 to April 11, 1995, April 1, 2000 to May 4, 2000, October 2, 2000 to June 19, 2001, September 18, 2002 to May 22, 2003, from March 5, 2006 through October 18, 2007, and January 3, 2008 through January 16, 2008.  Although this employer had opportunity to file evidence of compliance, the Board received no evidence of insurance.  Employer is not in compliance with AS 23.30.085.  Employer was in violation of AS 23.30.085(a) and (b) for that period of time and is subject to the liabilities set out in AS 23.30.060(a), and the penalties provided in AS 23.30.070(f) for any valid claims of injury arising during the period in which it is in violation of AS 23.30.085.

3. Was Employer subject to, and in violation of, AS 23.30.075 and subject to the requirements and penalties in AS 23.30.080?  

Based on Employer’s failure to provide evidence of compliance or evidence it ceased to be an employer during this relevant period, it is presumed, as a matter of law, Employer failed to insure or provide security as required by law from November 6, 1992 to February 6, 1993, January 10, 1994 to April 11, 1995, April 1, 2000 to May 4, 2000, October 2, 2000 to June 19, 2001, September 18, 2002 to May 22, 2003,March 5, 2006 through October 18, 2007, and January 3, 2008 through January 16, 2008.  Employer provided no evidence to rebut the presumption it failed to insure or provide security under AS 23.30.075.  Rather, Employer concedes it was out of compliance and allowed employees to work without workers’ compensation insurance coverage for the lapsed periods.  Employer had a general duty to provide workers’ compensation insurance for its employees.  Employer employed up to two employees at various times from November 6, 1992 to February 6, 1993, January 10, 1994 to April 11, 1995, April 1, 2000 to May 4, 2000, October 2, 2000 to June 19, 2001, September 18, 2002 to May 22, 2003, from March 5, 2006 through October 18, 2007, and January 3, 2008 through January 16, 2008, and is, therefore, subject to the Alaska Workers’ Compensation Act, including AS 23.30.075 and AS 23.30.080.  

Employer is required by law to insure for liability and to insure its employees for workers’ compensation benefits under the Act.  Employer failed to insure for workers’ compensation liability November 6, 1992 to February 6, 1993, January 10, 1994 to April 11, 1995, April 1, 2000 to May 4, 2000, October 2, 2000 to June 19, 2001, September 18, 2002 to May 22, 2003, from March 5, 2006 through October 18, 2007, and January 3, 2008 through January 16, 2008, and was in violation of AS 23.30.075.  Consequently, pursuant to AS 23.30.060, Employer has elected direct payment of compensation for any compensable claims arising during the periods it was in violation of AS 23.30.075.  Under AS 23.30.075(b), we conclude Employer and Todd Christianson are directly, jointly and severally liable for benefits under the Alaska Workers’ Compensation Act for any possible claims arising during the period in which it was in violation of AS 23.30.075.  Employer and Todd Christianson will be subject to the penalties provided in AS 23.30.080, during the period Employer was in violation of AS 23.30.075, subsequent to November 7, 2005. 

4. Shall Employer be assessed a civil penalty for failure to insure, and if so, in what amount?
AS 23.30.080(f) permits a civil penalty assessment against an uninsured employer of up to $1,000.00 per day of uninsured employee work.  Based upon the statute’s specific language and 
AS 23.30.135(a), discretion to assess an appropriate civil penalty shall be exercised.  Many factors must be considered in deriving the discretionary penalty and this decision and order has weighed and considered them all.
Based upon the testimony of Investigator Christensen, admissions by Mr. Christianson, and the administrative record, Employer used employee labor to conduct the business of TE, TT, and CCO between March 5, 2006 through October 18, 2007, and January 3, 2008 through January 16, 2008.  Additionally, for purposes of assessment of a civil penalty, Employer was uninsured for workers’ compensation liability between March 5, 2006 through October 18, 2007, and January 3, 2008 through January 16, 2008.  Based upon the administrative record in this matter and the testimony of Mr. Christianson, Employer had ten to forty-seven employees during the period after the effective date of AS 23.30.080(f), between March 5, 2006 through October 18, 2007, and January 3, 2008 through January 16, 2008.  Between March 5, 2006 through October 18, 2007, and January 3, 2008 through January 16, 2008, Employer was uninsured 563 calendar days, during which it used 6,399 days of uninsured employee labor.  

If 8 AAC 45.176 were applied to this case Employer would have nine aggravating factors:

1. failure to obtain WCI within 10 days of notification by Division, 
2. failure to maintain coverage after previous notification from Division, 
3. uninsured for more than 180 days, 
4. previous violations of AS 23.30.075, 
5. failure to comply with discovery within 30 days, 
6. history of injuries while insured, 
7. history of injuries while uninsured, 
8. cancellation of a policy due to failure to comply with the carrier’s request and procedures, and 
9. lapses in business practice. 
There are no mitigating factors in this case.  Employer would be subject to a minimum penalty of $3,199,500.00 ($500 per uninsured employee workday) and a maximum penalty of $6,392,601.00 ($999 per uninsured employee workday) under 8 AAC 45.176.

8 AAC 45.176 went into effect February 28, 2010, after the relevant lapses occurred, for penalty purposes.  Accordingly, the regulation and mandatory penalties set forth in the regulation’s matrix will not be applied retrospectively to this case, because they might result in a substantive, retroactive change to Employer’s penalties.  Notwithstanding the regulation’s inapplicability to this case, the regulation’s factors are useful guides in determining the severity of the penalty.  In view of previous decisions imposing penalties, and in consideration of this case’s circumstances, the penalty will be $6,392,601.00, which is the maximum penalty for an uninsured employer with nine aggravating factors.  Employer will be assessed and ordered to pay $6,392,601.00 as a civil penalty pursuant to AS 23.30.080(f).  Further, based on the specific facts of this case, the maximum penalty is appropriate.  While this penalty may lead to the destruction of Employer’s business, Employer has shown a blatant disregard for the law and is necessary to encourage Employer to realize the importance of workers’ compensation insurance and to fund the Alaska Workers’ Compensation Benefits Guaranty Fund (“WCBGF”), considering there may have been other uninsured injuries, which could potentially subject the WCBGF to compensable claims.  We note Employer’s concerns over the impact of a large penalty on the ability of Employer to remain in business. However based on the testimony of Mr. Christianson that he draws a salary of $5,000 per month and his tax returns showing a significant income from many sources, Employer can afford to make substantial payments. Also, Mr. Christianson may also be able to leverage his many entities and personal and business credit to secure outside financing for payment of the penalty.  
Employer has gamed the workers’ compensation system in attempts to avoid paying fully for coverage.  Employer is an experienced businessman who was aware of both the law requiring coverage for workers’ compensation liability and the need for coverage for injuries to employees which can occur at any time and are often serious. Employer’s contention the lawsuit with ANIC is a mitigating factor is rejected.  A reasonable business person would have inquired as to the ability to get or maintain coverage while disputing an audited premium and a reasonable business person would not have allowed that situation to drag on for years.  While Employer went to extremes to obtain coverage for its employees including using PEOs to get coverage, he overstepped the bounds when he leased employees to himself through the shell of CCO, which may constitute engaging in “deceptive leasing practices for the purpose of evading full payment of workers’ compensation insurance premiums” under AS 23.30.250.  Based on this behavior the matter will be referred for criminal prosecution pursuant to AS 23.30.075(b) and AS 23.30.250.

The parties may propose a payment plan within ninety days.  The Division will monitor Employer for compliance with AS 23.30.075 for ten years or the length of any payment plan, whichever is greater.  If Employer fails to maintain coverage as required in this decision and order, the entire penalty will become immediately due and payable. 

CONCLUSIONS OF LAW

1. Titan Enterprises, LLC, Titan Topsoil, Inc., and CCO Enterprises, LLC, are alter egos of Todd Christianson.

2. Employer was subject to, and in violation of, AS 23.30.085(a) and (b) requirements to file evidence of compliance with workers’ compensation insurance law.
3. Employer was subject to, and in violation of, AS 23.30.075 and subject to the requirements and penalties in AS 23.30.080.  

4. Employer shall be assessed and ordered to pay a civil penalty in the amount of $6,392,601.00 for its failure to insure.


ORDER

1. Pursuant to AS 23.30.060, Employer Todd Christianson, Titan Enterprises, LLC, Titan Topsoil, Inc., and CCO Enterprises, LLC, are directly liable for all compensable claims arising during the periods Employer was in violation of AS 23.30.075.

2. Pursuant to AS 23.30.075(b), Todd Christianson is personally, jointly, and severally liable together with Titan Enterprises, LLC, Titan Topsoil, Inc., and CCO Enterprises, LLC, for any compensable claims arising during the periods the employer was in violation of AS 23.30.075.
3. Employer Todd Christianson, Titan Enterprises, LLC, Titan Topsoil, Inc., and CCO Enterprises, LLC, are subject to the penalties provided in AS 23.30.080 for the period between March 5, 2006 through October 18, 2007, and January 3, 2008 through January 16, 2008 in which Employer was in violation of AS 23.30.075 after November 7, 2005.

4. Pursuant to AS 23.30.080, Employer is assessed and ordered to pay a civil penalty of $6,392,601.00 for the 6,399 uninsured employee workdays during which Employer failed to insure as required by AS 23.30.075.  The parties must propose a stipulated payment plan within ninety (90) days or pay the full amount of the penalty within seven (7) days after the expiration of the time period to propose a payment plan.
5. Employer is ordered to pay the $6,392,601.00 civil penalty pursuant to a payment plan to be submitted by the parties within ninety (90) days of this decision and order.  If Todd Christianson, Titan Enterprises, LLC, Titan Topsoil, Inc., and CCO Enterprises, LLC, fail to make payment as directed in this decision and order or any of the remaining payments within seven (7) days of the monthly due date, the balance shall immediately come due and, pursuant to AS 23.30.080(g), the Director of the Division of Workers’ Compensation may declare Todd Christianson, Titan Enterprises, LLC, Titan Topsoil, Inc., and CCO Enterprises, LLC, in default. 

6. If Employer fails to fully comply with AS 23.30.075 or other provisions of the Act during the ten (10) year monitoring period the entire balance shall become immediately due and payable.  
7. Payments shall be made in accord with AS 23.30.080(g), to the Alaska Department of Labor, Division of Workers’ Compensation, P.O. Box 115512, Juneau, Alaska 99811-5512.  Employer is ordered to make its checks payable to the Alaska Workers’ Compensation Benefits Guaranty Fund established under AS 23.30.082. Checks must include AWCB Case Number 700002789M, in addition to the AWCB Decision Number 11-0095.  Checks shall be made payable to the Alaska Workers’ Compensation Benefits Guaranty Fund.  

8. Pending payment of civil penalties assessed under AS 23.30.080(f) in accord with this Decision and Order, the Board shall maintain jurisdiction over this matter.

9. Employer shall maintain workers’ compensation insurance coverage for any employees, in compliance with AS 23.30.075 and continue to file evidence of compliance in accord with AS 23.30.085.

10. The Special Investigations Unit of the Workers’ Compensation Division shall monitor Employer for compliance with AS 23.30.075 and AS 23.30.085 on a quarterly basis for a period of not less than ten years or the length of any payment plan.  Upon full, timely compliance by Employer as set forth herein, the Special Investigations Unit shall, within 30 days, prepare a proposed Order of Discharge of Liability for Penalty for approval and issuance.

Dated in Anchorage, Alaska on June 30, 2011.
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APPEAL PROCEDURES

This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Effective November 7, 2005 proceedings to appeal must be instituted in the Alaska Workers’ Compensation Appeals Commission within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board. If a request for reconsideration of this final decision is timely filed with the Board, any proceedings to appeal must be instituted within 30 days after the reconsideration decision is mailed to the parties or within 30 days after the date the reconsideration request is considered denied due to the absence of any action on the reconsideration request, whichever is earlier. AS 23.30.127.

An appeal may be initiated by filing with the office of the Appeals Commission: (1) a signed notice of appeal specifying the board order appealed from and 2) a statement of the grounds upon which the appeal is taken.  A cross-appeal may be initiated by filing with the office of the Appeals Commission a signed notice of cross-appeal within 30 days after the board decision is filed or within 15 days after service of a notice of appeal, whichever is later.  The notice of cross-appeal shall specify the board order appealed from and the grounds upon which the cross-appeal is taken.  AS 23.30.128.

RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION

Within one year after the rejection of a claim, or within one year after the last payment of benefits under AS 23.30.180, AS 23.30.185, AS 23.30.190, AS 23.30.200, or AS 23.30.215, a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 
8 AAC 45.150 and 8 AAC 45.050.

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order in The Matter of the Petition for a Finding of the Failure to Insure Workers’ Compensation Liability and Assessment of a Civil Penalty Against Todd Christianson and Titan Enterprises, LLC, employer / respondant; Case No. 700002789M; dated and filed in the office of the Alaska Workers’ Compensation Board in Anchorage, Alaska, on June 30, 2011.






_____________________________

Sertram Harris, Clerk






� National Council for Compensation Insurance.


� Great Alaska Lawn and Landscaping, Inc., was another landscaping company owned by Mr. Christianson which has been dissolved and its assets absorbed by TE.  See FOF 35.


� The Board will not copy whole portions of the extensive tax returns into the summary of evidence in order to protect Mr. Christianson’s confidential information.
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