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ALASKA WORKERS' COMPENSATION BOARD


    P.O. Box 115512
Juneau, Alaska 99811-5512

	CHERYL G. COPPE, 

                                                 Employee, 

                                                   Applicant,

                                                   v. 

UNITED PARCEL SERVICE, INC.,

                                                 Employer,

                                                  and 

LIBERTY INSURANCE CORP.,

                                                 Insurer,

                                                   Defendants.
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)
	INTERLOCUTORY

DECISION AND ORDER

AWCB Case No.  200716885
AWCB Decision No. 11-0096

Filed with AWCB Anchorage, Alaska

on July 7, 2011


United Parcel Service’s (Employer) June 28, 2011 petition for reconsideration of Coppe v. United Parcel Service, Inc., AWCB Decision No. 11-0084 (June 17, 2011) (Coppe III), was heard on the written record on June 30, 2011, in Anchorage, Alaska.  Employee represented herself.  Attorney Robert Bredesen represented Employer and its insurer (Employer).  As the hearing was on the written record, there were no witnesses.  The record closed at the hearing’s conclusion on June 30, 2011.


ISSUE
Employer contends Coppe III inappropriately selected Rebecca Bay, M.D., to provide the psychiatric portion of the second independent medical evaluation (SIME) in this case, in excess of statutory authority under AS 23.30.095(k).  As the parties did not stipulate to a physician not on the approved SIME list, Employer contends 8 AAC 45.092(e) does not apply, and cannot provide regulatory authority for Coppe III to go beyond the approved SIME list in selecting a physician to serve in this case.  Accordingly, Employer requests a new decision ordering the psychiatric portion of the SIME be performed by “the first available” psychiatrist selected from the approved SIME list.

Employee’s position on Employer’s petition is not known, as the time for her response has not yet expired.  However, given the limited time in which to reconsider Coppe III, given Employer’s arguments, and in an effort to move this case forward toward resolution, a decision will be rendered on the current record, though Employee may still file a response.  

Furthermore, upon review on the panel’s own initiative, Coppe III may have contained a factual error, which could affect the application of various regulations pertinent to the proper result and may be modified.

1) Shall Coppe III’s decision selecting Dr. Bay for the SIME be reconsidered?

2) Shall Coppe III be modified because of a mistake in its determination of a fact?

FINDINGS OF FACT

Evaluation of the hearing record as a whole establishes the following relevant facts and factual conclusions by a preponderance of the evidence:

1) On or about June 3, 2007, Employee injured her left foot and inner ankle at the arch through overuse, i.e., walking an average of five (5) miles per day in work shoes while on the job for Employer (Report of Occupational Injury or Illness, December 20, 2007).

2) On January 25, 2011, a hearing was held on Employer’s November 24, 2010 petition to compel Employee to attend an EME, Employee’s October 6, 2010 petition for a second independent medical evaluation (SIME), and her associated October 20, 2010 petition for “expedited consideration” of Employer’s objection to her Affidavit of Readiness for Hearing (ARH) on her October 6, 2010 petition (record).  
3) On February 24, 2011, Coppe v. United Parcel Service, AWCB Decision No. 11-0020 (February 24, 2011) (Coppe II) issued, and ordered: (1) Employer’s petition seeking an order compelling Employee to attend an EME with James Robinson, M.D., was denied; (2) Employee’s petition for an SIME was granted; (3) The board’s designee was directed to convene a prehearing conference at the earliest possible opportunity to make arrangements for an SIME in accordance with Coppe II, and (4) Jurisdiction was reserved to resolve any disputes (Coppe II).  Issues in Employee’s claim involve orthopedic and mental health concerns, and their interplay (record; experience, judgment, observations).
4) Coppe II found these issues would best be addressed by an orthopedic surgeon or physiatrist and a psychiatrist, and this finding remains true (Coppe II; experience, judgment, observations).
5) No significant progress has been made to get Employee to another EME or to an SIME since Coppe II was issued, and her case has languished (record; experience, observations).
6) Employee is not represented by an attorney (Coppe; record).

7) The nature and extent of Employee’s injuries include foot and ankle pain, chronic pain and mental health issues (record; Coppe).

8) On June 17, 2011, Coppe v. United Parcel Service, AWCB Decision No. 11-0084 (June 17, 2011) (Coppe III) was issued and decided: (1) Because there was no timely request for reconsideration of Coppe II, and the power to reconsider it had expired, Coppe II could not be reconsidered as Employer requested; (2) As Employee testified she will go outside for an EME or SIME if ordered, Coppe II’s factual findings on this point were not in error and need not be modified as Employer requested; (3) As in Coppe II, Employer was still not entitled to an order requiring Employee to see Dr. Robinson under this case’s facts; and (4) Dr. Bay was selected to perform the psychiatric portion of the SIME as a panel member with either Dr. Gritzka or Dr. Levine, orthopedic surgeons (Coppe III).
9) Employee resides in Anchorage, Alaska (record).

10) Employee has physical, mental and personal concerns about travel outside for an EME or SIME (Coppe).  Employee’s physical concerns about air travel include difficulty walking, possibly needing two airplane seats because of increased hip width since her injury, pain while sitting, inability to move around while seat-belted, and inability to lie down in a position she finds relieves her pain (id.).  Employee’s mental concerns about air travel include agoraphobia, which she says makes it hard for her to be in confined places or around many people, and panic attacks, both of which are at least partially controlled by medication (id.).  Employee’s personal concerns about air travel include her parents’ failing health, and her need to assist her mother emotionally as her mother deals with Employee’s father’s total inability to care for himself, and Employee’s need to assist the family in caring for her father who is totally incapacitated (id.).
11) Requiring Employee to travel outside Alaska for an EME or SIME may unnecessarily cause her physical and mental discomfort, and may briefly affect her ability to address her personal issues regarding her parents, discussed above (experience, judgment, observations, unique facts of the case as set forth above, and inferences drawn from all of the above).
12) Based upon the above findings and to minimize Employee’s physical, mental and personal stress, Coppe III ordered her SIME be held in Anchorage, Alaska (Coppe III at 40).
13) To date, neither party stipulated to any specific physician to perform the SIME (record).
14) After further review and record consideration, it is determined though the SIME list includes impartial psychiatrists with the experience needed to examine Employee, none of the psychiatrists on the SIME list are licensed to practice in Alaska, and thus in the broadest sense they do not have the “qualifications” of Alaska licensure needed to evaluate Employee in Alaska (experience, judgment, observations).
15) Employer did not file a petition for modification of Coppe III (record).

16) On June 29, 2011, Employer filed a timely petition for reconsideration of Coppe III, contending no authority exists for Coppe III to select a psychiatrist not on the SIME list under this case’s facts, but took no issue with the order directing the SIME be held in Anchorage (Employer’s Petition for Reconsideration of Decision and Order Issued on June 17, 2011, June 28, 2011).

17) Employer’s June 28, 2011 petition contends the only time the Board may depart from the SIME list in selecting a physician to perform an SIME is if the parties, by stipulation “authorize a Board panel to select an unlisted physician” (id. at 2).

18) Physicians performing SIMEs do so for a fee and hold themselves out publically as physicians (experience, observations).

PRINCIPLES OF LAW

AS 08.64.170. License to practice medicine. . . . (a) A person may not practice medicine, podiatry, or osteopathy in the state unless the person is licensed under this chapter, . . .

AS 08.64.380.  Definitions.  In this chapter, 

. . .

(5) ‘practice of medicine’ . . . means:

(A) for a fee . . . to diagnose . . . prescribe for . . . any human ailment . . . disease . . . disorder, injury, or other mental or physical condition. . . .
(B) to use or publicly display a title in connection with a person’s name including ‘doctor of medicine,’ ‘physician,’ ‘M.D.,’ or ‘doctor of osteopathic medicine’ or ‘D.O.’ . . . or a similar title in such a manner as to show that the person is willing or qualified to diagnose or treat the sick or injured;

AS 23.30.001.  Intent of the legislature and construction of chapter.  It is the intent of the legislature that

1) This chapter be interpreted so as to ensure the quick, efficient, fair, and predictable delivery of indemnity and medical benefits to injured workers at a reasonable cost to the employers who are subject to the provisions of this chapter;

AS 23.30.005.  Alaska Workers’ Compensation Board.
. . .

(h) The department shall adopt rules . . . and shall adopt regulations to carry out the provisions of this chapter. . . .  Process and procedure under this chapter shall be as summary and simple as possible.

The board may base its decision not only on direct testimony, medical findings, and other tangible evidence, but also on the board’s “experience, judgment, observations, unique or peculiar facts of the case, and inferences drawn from all of the above.”  Fairbanks North Star Borough v. Rogers & Babler, 747 P.2d 528, 533-534 (Alaska 1987).

AS 23.30.095.  Medical treatments, services, and examinations. . . . .

. . .

(k) In the event of a medical dispute regarding determinations of causation . . . or compensability between the employee’s attending physician and the employer’s independent medical evaluation, the board may require that a second independent medical evaluation be conducted by a physician or physicians selected by the board from a list established and maintained by the board.  The cost of an examination and medical report shall be paid by the employer.  The report of an independent medical examiner shall be furnished to the board and to the parties within 14 days after the examination is concluded. . . .

AS 23.30.110.  Procedure on claims. . . . .

. . .

(g) An injured employee claiming or entitled to compensation shall submit to the physical examination by a duly qualified physician, which the board may require.  The place or places shall be reasonably convenient for the employee. . . .

AS 23.30.130.  Modification of awards.  (a) Upon its own initiative, or upon the applica​tion of any party in interest on the ground of a change in condi​tions, including, for the purposes of AS 23.30.175, a change in resi​dence, or because of a mistake in its determi​nation of a fact, the board may, before one year after the date of the last payment of compensation benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, whether or not a compensa​tion order has been issued, or before one year after the rejection of a claim, review a compensation case under the procedure pre​scribed in respect of claims in AS 23.30.1​10.  Under AS 23.30.110 the board may issue a new compensation order which terminates, continues, reins​tat​es, increases or decreases the compensation, or award compensation.

The Alaska Supreme Court discussed AS 23.30.130(a) in Interior Paint Company v. Rodgers, 522 P.2d 164, 168 (Alaska 1974), stating: “The plain import of this amendment [adding ‘mistake in a determination of fact’ as a ground for review] was to vest a deputy commissioner with broad discretion to correct mistakes of fact whether demonstrated by wholly new evidence, cumulative evidence, or merely further reflection on the evidence initially submitted.”  Id.  An examination of all previous evidence is not mandatory whenever there is an allegation of mistake in determination of fact under AS 23.30.130(a).  Id.  The court went on to say:

The concept of mistake requires careful interpretation.  It is clear that an allega​tion of mistake should not be allowed to become a back-door route to retrying a case because one party thinks he can make a better showing on the second attempt.  3 A. Larson, The Law of Work​men’s Compensation Section 81.52 at 354.8 (19​71).

Id. at 169.

Nothing in AS 23.30.130(a)’s language limits the “mistakes in determination of fact” basis for review to issues relating solely to disability.  Under AS 23.30.130(a), the board has authority to review an order in which a claim has been rejected because of a mistake in its determination of a fact even if the fact relates to the question of liability or causation.  Fischback & Moore of Alaska, Inc. v. Lynn, 453 P.2d 478, 484 (Alaska 1969).  If the board articulates mistakes of fact, it may ultimately rule it is no longer in accord with its initial conclusions.  The new ruling must be supported by substantial evidence.  Id. at 484-485.  “Substantial evidence” is such relevant evidence as a reasonable mind might find adequate to support a conclusion.  Williams v. State, 938 P.2d 1065, 1069 (Alaska 1997).

In the case of a factual mistake or a change in conditions, a party “may ask the board to exercise its discretion to modify the award at any time until one year” after the last compensation payment is made, or the board rejected a claim.  George Easley Co. v. Lindekugel, 117 P.3d 734, 743 (Alaska 2005).  

AS 23.30.135.  Procedure before the board.   (a) In making an investigation or inquiry or conducting a hearing the board is not bound by common law or statutory rules of evidence or by technical or formal rules of procedure, except as provided in this chapter.  The board may make its investigation or inquiry or conduct its hearing in the manner by which it may best ascertain the rights of the parties. . . . 

AS 44.62.540.  Reconsideration.  (a) The agency may order a reconsideration of all or part of the case on its own motion or on petition of a party.  To be considered by the agency, a petition for reconsideration must be filed with the agency within 15 days after delivery or mailing of the decision.  The power to order reconsideration expires 30 days after the delivery or mailing of a decision to the respondent.   If no action is taken on a petition within the time allowed for ordering reconsideration, the petition is considered denied. 
“The appropriate recourse for allegations of legal error is a direct appeal or petition to the board for reconsideration of the decision within the time limits set by AS 44.62.540(a).”  George Easley Co. v. Estate of Lindekugel, 117 P.3d 734, 743 (Alaska 2005).  “Reconsideration” implies a “re-examination” and possibly a different decision of a case by the entity which initially decided it.  Union Oil Co. v. State, Department of Natural Resources, 526 P.2d 1357 (Alaska 1974). 

8 AAC 45.092. Selection of an independent medical examiner.  (a) The board will maintain a list of physicians’ names for second independent medical evaluations.  The names will be listed in categories based on the physician’s designation of his or her specialty or particular type of practice and the geographic location of the physician’s practice. . . .

(b) The list of physicians will be created as follows:

. . .

(5) The panel members shall vote . . . upon the physicians. . . .  A physician who receives three affirmative votes will be sent by the board or its designee an application and a letter asking if the physician is interested in performing second independent medical evaluations. . . .  [W]ithin 60 days after the date of the board’s letter the physician must submit

. . .

(B) a copy of or proof of the physician’s current license from the appropriate licensing agency in the state in which the physician practices;

. . .

(e) If the parties stipulate that a physician not on the board’s list may perform an evaluation under AS 23.30.095 (k), the board or its designee may select a physician in accordance with the parties’ agreement.  If the parties do not stipulate to a physician not on the board’s list to perform the evaluation, the board or its designee will select a physician to serve as an independent medical examiner to perform the evaluation. . . . 

(f) If the board or its designee determines that the list of independent medical examiners does not include an impartial physician with the specialty, qualifications, and experience to examine the employee, the board or its designee will notify the employee and employer that a physician not named on the list will be selected to perform the examination.  The notice will state the board’s preferred physician’s specialty to examine the employee.  Within 10 days after notice by the board or its designee, the employer and employee may each submit the names, addresses, and curriculum vitae of no more than three physicians.  If both the employee and the employer recommend the same physician, that physician will be selected to perform the examination.  If no names are recommended by the employer or employee or if the employee and employer do not recommend the same physician, the board or its designee will select a physician, but the selection need not be from the recommendations by the employee or employer.

8 AAC 45.150.  Rehearings and modification of board orders.  (a) The board will, in its discretion, grant a rehearing to consider modification of an award only upon the grounds stated in AS 23.30.130. . . .

In Richard v. Fireman’s Fund, 384 P.2d 445 (Alaska 1963), the Alaska Supreme Court said:

We hold to the view that a workmen’s compensation board or commission owes to every applicant for compensation that duty of fully advising him as to all the real facts which bear upon his condition and his right to compensation, so far as it may know them, and of instructing him on how to pursue that right under the law (citations omitted).

ANALYSIS

1)  Shall Coppe III’s decision selecting Dr. Bay for the SIME be reconsidered?

Employer contends Coppe III made a “plain legal error” in violation of AS 23.30.095(k) by selecting Dr. Bay, a physician not included on the SIME list, to perform the psychiatric SIME in this case.  It further contends 8 AAC 45.092(e), which under some circumstances allows selection of a doctor not on the SIME list, does not apply here as the parties did not stipulate to a physician not on the list to perform the psychiatric SIME.  Accordingly, Employer requests a “new decision” ordering the psychiatric part of the SIME be conducted by the “first available” psychiatrist on the SIME list.  Employer’s June 28, 2011 petition does not take issue with Coppe III’s decision to not require Employee to travel for the SIME.  Employer’s petition also does not address a situation where Employee’s travel is for any reason restricted and no SIME-list psychiatrist can examine her in Alaska because the SIME-list psychiatrists all lack the “qualifications” of Alaska licensure.  

Employer’s first ground for reconsideration correctly notes there is no express, statutory authority in AS 23.30.095 for selection of a physician for an SIME whose name is not on the SIME list established and maintained under AS 23.0.095(k).  But Coppe III did not select Dr. Bay as the particular physician to perform the psychiatric SIME based upon AS 23.30.095(k).  Coppe III selected Dr. Bay under 8 AAC 45.092(e), because Employee’s SIME was ordered in Alaska and the parties had not stipulated to a non-SIME-list psychiatrist to examine her.  Therefore, this basis for Employer’s petition, though an accurate legal statement, is immaterial to Dr. Bay’s selection.  Coppe III will not be reconsidered on this ground.

Employer’s second ground for reconsideration contends there is also no regulatory authority for the panel to select a physician not on the SIME list.  Based on Coppe’s III’s factual finding there were qualified psychiatrists on the SIME list, Employer’s contention was correct.  Employer’s reconsideration petition resulted in a re-evaluation of the law and facts in this case.  As discussed below, a crucial factual finding from Coppe III is now modified.  The instant decision determined there is no qualified psychiatrist on the SIME list because none are licensed in Alaska, and Employee’s SIME is in Alaska.  Therefore, reconsideration will be granted on this ground.  

Given the modified factual finding, regulations provide legal authority for a non-SIME list selection.  As this case demonstrates, selection of a physician not on the SIME list to perform an SIME may be necessary in some cases, and is otherwise authorized by law.  Power to so order derives from 8 AAC 45.092(e) and (f), which give authority to select “a physician,” i.e., any “physician,” as opposed to only selecting an SIME physician from the SIME list.  These regulations apply, respectively, where the parties do not stipulate to a physician not on the SIME list, or when the SIME list does not contain a physician with the “qualifications” needed to examine Employee.  

Employer’s petition correctly notes the parties to date have not stipulated to a physician not on the SIME list performing the psychiatric part of the SIME, under 8 AAC 45.092(e).  To this extent, Employer is correct -- the first sentence of 8 AAC 45.092(e) does not apply.  However, Employer’s petition overlooks the remainder of 8 AAC 45.092(e), which provides authority for selection of “a physician,” not expressly limited to those on the SIME list, to perform an SIME if the parties “do not stipulate.”  The regulation’s latter sentences take into account the situation where, for some reason, an employee may not be able, or may not be ordered, to travel for the SIME and the parties do not otherwise stipulate to a physician not on the SIME list participating in the SIME.  If Employee had been ordered to travel for her SIME, Coppe III would not have selected Dr. Bay, as there are psychiatrists on the SIME list outside Alaska.  But Coppe III did not require Employee to travel outside for her SIME for the reasons given in its analysis, which included trying to minimize her physical, mental and personal stress, and Employer has not taken issue with that decision.

In revisiting 8 AAC 45.092(f), this decision determined there is not a “qualified” psychiatrist on the SIME list simply and solely because none are licensed in Alaska, and Coppe III decided to not require Employee to travel for her SIME.  Therefore, Employer’s petition is in part based upon a factual finding from Coppe III, which is now revisited and modified under AS 23.30.130.  Coppe III’s decision to not require Employee to travel for her SIME, and this decision’s modified finding of no qualified psychiatrist on the SIME list, brings 8 AAC 45.092(f) into play because none of the SIME-listed psychiatrists are qualified to examine Employee in Alaska as they all lack appropriate licensure.  Thus, Employer’s second ground for reconsideration is moot, as the facts have changed and the process in 8 AAC 45.092(f) must be followed.

Coppe III, to minimize Employee’s travel outside Alaska for the ordered SIME, selected a physician who is licensed in Alaska from the SIME list to address Employee’s physical issues, and a non-SIME-list psychiatrist to perform the mental health SIME.  The latter selection was made because the SIME was ordered in Alaska and the parties had not stipulated to a non-SIME-list psychiatrist to examine her.  Furthermore, none of the psychiatrists on the approved SIME list are licensed to practice in Alaska, under 8 AAC 45.092(b)(5)(B).  See also AS 08.64.170 and AS 08.64.380(5)(A), (B).  A physician performing an SIME is “practicing medicine” as he or she does so for a fee and holds themselves out publically as a physician.  Given these facts, a physician performing an SIME in Alaska must be licensed in Alaska.  Id.  

In light of this analysis, Coppe III’s selection of Dr. Bay was premature.  The reconsideration statute provides for reconsideration by the agency “on its own motion.”  Under this case’s rather unique facts, reconsideration of Coppe III’s selection of Dr. Bay, on the panel’s own motion and based upon Employer’s petition is, therefore, appropriate.  Though the parties have not stipulated to a physician not on the SIME list performing the psychiatric SIME, Coppe III did not expressly allow or invite them to try to stipulate before it selected Dr. Bay.  It should have.  Furthermore, it did not advise Employee and Employer of the stipulation option.  Again, it should have.   Richard.  Employee is not an attorney and may not have been aware of the possibility the parties could stipulate to a psychiatrist not on the SIME list to perform the psychiatric SIME.  The panel will reconsider Coppe III to allow the parties an opportunity to stipulate to a psychiatrist not on the SIME list performing the psychiatric SIME.  A stipulation may obviate the need for the panel or a designee to make an independent selection.  

Therefore, Coppe III’s selection of Dr. Bay will be vacated and the parties are given ten days from the date of this decision to try to stipulate to a psychiatrist not on the SIME list to perform the psychiatric SIME, in Anchorage, Alaska.  The parties are reminded any psychiatrist to which they may stipulate must be licensed to practice medicine in Alaska.  8 AAC 45.092(b)(5)(B); 
AS 08.64.170; AS 08.64.380(5)(A), (B).

Coppe III will be reconsidered to correct the premature selection of Dr. Bay.  In all other legal respects, Coppe III remains in effect.

2) Shall Coppe III be modified because of a mistake in its determination of a fact?

Coppe III determined the SIME list included an “impartial physician with the specialty, qualifications, and experience” to examine Employee psychiatrically, under 8 AAC 45.092(f) (Coppe III at 12).  Upon further review, the instant decision found, under this case’s facts where Employee was not ordered to travel to an SIME outside Alaska and none of the listed SIME psychiatrists are licensed here, this factual finding and conclusion were in error, especially in light of this decision’s legal reconsideration of 8 AAC 45.092(b)(5)(B)’s application to this case’s facts, as discussed above.  The law states one of the qualifications a physician must possess to perform an SIME is a “current license” to practice medicine “in the state in which the physician practices.”  
8 AAC 45.092(b)(5)(B).  As none of the psychiatrists included on the SIME list are licensed to practice medicine in Alaska, there are no psychiatrists on the SIME list with the “qualifications” to perform the psychiatric portion of Employee’s SIME in Alaska.  This is not to denigrate any psychiatrist on the SIME list; it simply reflects the fact none are licensed here.

In such circumstances, the law requires notice to the parties of the “preferred physician specialty” to examine Employee for the psychiatric SIME.  Coppe III provided such notice; this decision reiterates the preferred specialty is “psychiatry.”  In accordance with 8 AAC 45.092(f), if the parties are unable to stipulate to a physician under 8 AAC 45.092(e), the parties are given ten days from this decision’s date to submit the names, addresses and curriculum vitae (resumes) of no more than three psychiatrists, licensed to practice medicine in Alaska.  If both parties recommend the same psychiatrist, the jointly recommended psychiatrist will be selected to perform the psychiatric SIME.  If no names are recommended, or if the parties do not recommend the same psychiatrist, the panel or a designee will select a psychiatrist, “but the selection need not be from the recommendations by the employee or employer.”  8 AAC 45.092(f).

Coppe III will be modified to correct a mistaken factual finding and conclusion.  Given the correction, if the parties are unable to stipulate to a physician under 8 AAC 45.092(e), this decision will require the parties follow 8 AAC 45.092(f)’s procedure set forth above.  As the effort and knowledge required to stipulate to a psychiatrist not on the SIME list, and to submit up to three names, addresses and resumes of psychiatrists not on the SIME list are similar, the ten days referred to in both sections of this decision will run concurrently.  If the parties stipulate to a psychiatrist not on the SIME list to perform the psychiatric SIME pursuant to the analysis in section one in this decision, they need not comply with the directives in section two.  In all other factual respects, Coppe III remains in effect.  
CONCLUSIONS OF LAW

1) Coppe III’s decision selecting Dr. Bay for the SIME will be reconsidered.

2) Coppe III will be modified because of a mistake in its determination of a fact.

ORDER
1)  Employer’s June 28, 2011 petition for reconsideration is granted.

2)  Coppe III is also reconsidered on the panel’s own motion.

3)  Coppe III’s selection of Dr. Bay is vacated.

4)  The parties are given ten days from the date of this decision to try to stipulate to a psychiatrist not on the SIME list to perform the psychiatric portion of the SIME in this case, in Anchorage, Alaska.  

5) Coppe III is modified to correct a mistake in its determination of a fact, on the panel’s own initiative.

6) The “preferred physician specialty” to examine Employee for the psychiatric portion of the SIME is “psychiatry.”  

7) If the parties are not, within ten days, able to stipulate to a psychiatrist not on the SIME list to perform the psychiatric SIME, they are directed to adhere to the following procedure:

a) Ten days from this decision’s date the parties shall submit the names, addresses and resumes of no more than three psychiatrists, licensed to practice medicine in Alaska.  

b) If both parties recommend the same physician, the jointly recommended physician will be selected to perform the psychiatric examination for the SIME.  

c) If no names are recommended, or if the parties do not recommend the same physician, the panel or a designee will select a physician, “but the selection need not be from the recommendations by the employee or employer.”

8) In all other legal and factual respects, Coppe III remains in effect.  

9) Jurisdiction is retained to resolve any disputes.

Dated in Anchorage, Alaska on July 7, 2011.
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RECONSIDERATION
A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION
Within one year after the rejection of a claim, or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.

PETITION FOR REVIEW

Under Monzulla v. Voorhees Concrete Cutting, Supreme Court Slip Op. No. 6570 (June 24, 2011), a party may seek review of an interlocutory or other non-final Board decision and order.  Within 10 days after service of the Board’s decision and order a party may file with the Alaska Workers’ Compensation Appeals Commission a petition for review of the interlocutory or other non-final Board decision and order.  The commission may or may not accept a petition for review and a timely request for relief from the Alaska Supreme Court may also be required.
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I hereby certify the foregoing is a full, true and correct copy of the Interlocutory Decision and Order in the matter of CHERYL G. COPPE employee / applicant v. UNITED PARCEL SERVICE, INC., employer; LIBERTY INSURANCE CORP., insurer / defendants; Case No. 200716885; dated and filed in the office of the Alaska Workers’ Compensation Board in Anchorage, Alaska, and served upon the parties this 7th day of July, 2011.
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