CANDICE C. MCKINNON v. RESCARE, INC.

[image: image3.png]


ALASKA WORKERS' COMPENSATION BOARD


    P.O. Box 115512
Juneau, Alaska 99811-5512

	CANDICE C. MCKINNON, 

                                                  Employee, 

                                                     Applicant,

                                                   v. 

RESCARE, INC.,

                                                  Employer,

                                                   and 

INDEMNITY INS. CO. OF 

NORTH AMERICA,

                                                  Insurer,

                                                     Defendants.
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	INTERLOCUTORY

DECISION AND ORDER

AWCB Case No. 201013751
AWCB Decision No. 11-0102

Filed with AWCB Anchorage, Alaska 

on July 18, 2011


Candice McKinnon’s (Employee) May 18, 2011, oral, prehearing conference request for a second independent medical evaluation (SIME) was heard on July 13, 2011, in Anchorage, Alaska.  Attorney Robert Rehbock appeared and represented Employee.  Attorney Nora Barlow appeared and represented Employer.  There were no witnesses.  As the agency file could not be located at the time of hearing, the parties stipulated Employer would provide the panel with Employer’s copy of Employee’s up-to-date, chronological medical records for copying and review as the panel deliberated the SIME issue.  The records were copied immediately following the hearing, and the record closed once the records were copied on July 13, 2011.


ISSUE

Employee contends significant medical disputes exist between Employee’s attending physicians Jeffrey Moore, M.D., Mary Downs, M.D., and Sandra Spencer, ANP, vis-à-vis Employer’s medical evaluator (EME) Stephen Marble, M.D., and contends an SIME would assist the fact-finders in resolving this case.  She seeks an order for an SIME on all disputes.

Employer concedes there is a significant medical dispute between the physicians solely on the question of whether the work injury caused Employee’s supraspinatus and infraspinatus tendinopathy.  It contends Employee’s other alleged disputes are not clearly delineated and do not rise to the level needed for an SIME on those issues.  It seeks an order denying the SIME request, or in the alternative, an order for an SIME on only the limited, conceded dispute.

Shall an SIME be ordered?

FINDINGS OF FACT

A review of the available record establishes the following relevant facts and factual conclusions by a preponderance of the evidence:

1) On September 18, 2010, Employee sustained a left shoulder injury while transferring a client in the course of her employment (Report of Occupational Injury or Illness, October 4, 2010).
2) On September 18, 2010, Frederick May, PA-C, took the following history:

CHIEF COMPLAINT: Candace was doing a patient transfer at work when the patient’s leg gave out and she had a sharp pain in the left shoulder blade area. . . . (medical report, September 18, 2010).

3) On November 24, 2010, Employee’s physical therapist discharged her from physical therapy noting she had “done well,” reported “pain-free days” sometimes, had improved strength and endurance for activities of daily living and was “continuing to improve” (Discharge Summary, November 24, 2010).
4) On November 27, 2010, Employee’s attending advanced nurse practitioner (ANP) Sandra Spencer, released her to regular work activities (Work Status Report, November 27, 2010).
5) On November 30, 2010, because her symptoms continued, Employee had a left shoulder, magnetic resonance imaging (MRI) scan, which showed mild hypertropic acromioclavicular arthropathy and supraspinatus and infraspinatus tendinopathy without evidence of a rotator cuff tear (MRI report, November 30, 2010).
6) On December 16, 2010, Employee saw Jeffrey Moore, M.D., who noted “Candace is a pleasant 34-year-old female who injured her left shoulder at work on September 18, 2010, when she was lifting a patient using a transfer belt.”  Dr. Moore diagnosed left shoulder impingement, recommended shoulder injections, and performed one; he expected her shoulder should “settle down” fairly quickly and she should be able to return to “regular activities” within a “short time” (letter, December 16, 2010).
7) On December 20, 2010, Employee’s ANP referred her to Alaska Spine Institute for a “functional work capacity eval” commonly called a physical capacities evaluation (PCE) for a left shoulder strain, “work-related” (Referral Form, December 20, 2010).

8) On December 21, 2010, Employee completed extensive paperwork at Alaska Spine Institute for a PCE and described moderate left shoulder pain, with increased pain caused by overhead movements (Owestry Disability Questionnaire, December 21, 2010).

9) On December 21, 2010, on a form specific to her “neck,” Employee also reported pain in the “left lower side,” moderate when she moved her head to the right, which pulled on her left shoulder.  Employee noted “personal care” caused increased pain, she could lift very light weight, could not read as much as she wanted because of moderate pain in her neck on the left, had slight headaches which came infrequently, had difficulty studying for school because of pain, could not do her usual work, could drive her car with slight neck pain, suffered “moderately disturbed” sleep, and could not do recreational activities (Neck Disability Index, December 21, 2010).
10) On a body silhouette form, Employee marked “stabbing,” “burning,” and “pins and needles” in various parts of her neck and shoulder region on the left, but indicated no symptoms in her left upper extremity, hand or fingers (body silhouette, December 21, 2010).
11) On December 21 2010, Alan Blizzard, physical therapist, reported Employee’s valid PCE limited her to jobs with strength demand levels of “sedentary/light,” whereas her job with Employer had a “medium” strength demand level (Physical Capacities Evaluation, December 21, 2010).  

12) On December 31, 2010, Employee’s ANP noted she did not meet the strength levels to return to full duties as a certified nurse assistant (CNA) and re-training her to an office-type setting with positional changes frequently as needed to address pain may be necessary (Work Status Report, December 31, 2010).
13) On December 31, 2010, Employee’s ANP released Employee to modified work effective January 3, 2011, consistent with the December 31, 2010 Work Status Report (letter, dated December 27, 2010, but signed December 31, 2010).
14) On January 25, 2011, Employee was discharged from physical therapy as her “status has plateaued” (Discharge Summary, January 25, 2011).
15) On January 28, 2011, Employee told her ANP she went to her dentist earlier that day to have her teeth cleaned and started having “spasms” and pain in her left shoulder while lying in the chair.  When she sat up, Employee felt “dizzy and faint.”  The dental hygienist told Employee she was “unresponsive” for several seconds.  Employee presented to her ANP with overall weakness, migraine headache, and generally not feeling very well.  Employee’s ANP reported she appeared pale, weak, and her husband wheeled her into the exam room in a chair.  After resting, Employee reported feeling better; her physical complaints were otherwise the same as in prior visits (medical report, January 28, 2011).
16) On January 31, 2011, Employee followed up with her ANP after the dental incident.  She reported feeling better but “tender and sore” to left shoulder with decreased range of motion.  She also reported a new symptom including numbness down her left arm to her pinky (medical report, January 31, 2011).
17) On February 3, 2011, Dr. Moore reported Employee noticed some numbness and tingling developing in the ulnar aspect of her hand following the experience in the dentist chair.  Dr. Moore reviewed his prior records including the MRI and concluded Employee had persistent left shoulder and neck pain with possible “radicular type” symptoms (chart note, February 3, 2011).
18) On February 3, 2011, Dr. Moore completed a letter questionnaire he received from a nurse case manager.  He was given a definition of “the substantial cause” and asked if Employee’s work as a CNA was “the substantial cause” of her then-current left arm symptoms, claimed disability or reason for continued medical treatment for the left arm “condition.”  Dr. Moore answered “no,” and indicated shoulder pain does not cause nerve symptoms in the hand.  He recommended her primary caregiver evaluate her neck and hand (letter, February 3, 2011).
19) On February 4, 2011, Employee saw Stephen Marble, M.D., for an employer’s medical evaluation (EME).  Dr. Marble examined her cervical spine and both upper extremities.  He agreed with the radiologist’s prior interpretation of Employee’s shoulder MRI.  Dr. Marble diagnosed mild supraspinatus and infraspinatus tendinopathy by MRI, in his view likely an “incidental finding” as the current clinical presentation did not “correspond” to this finding.  He opined cervical discography and radiculopathy should be ruled out and said significant “psychosocial stressors” may impact Employee’s current symptomatology.  Having been provided with a definition of “the substantial cause” and an outline to determine whether Employee’s injury was “the substantial cause” of her disability and need for medical treatment, Dr. Marble opined the September 18, 2010 work injury “must be considered the substantial cause” of the patient’s “current symptoms,” “claimed disability,” and need for “ongoing medical care.”  He recommended a cervical spine MRI and possibly electro-diagnostics.  Dr. Marble stated Employee’s prognosis was “guarded,” and it was too early to tell if Employee would be able to return to work as a CNA.  However, if Employee’s cervical spine MRI were “completely normal,” he would clear her to resume “unrestricted activity.”  Dr. Marble said Employee had not reached medical stability, it was too early to predict the medical stability date, and he did not offer a permanent partial impairment (PPI) opinion (EME report, February 4, 2011).
20) On February 11, 2011, Dr. Marble agreed Employee developed left upper extremity radicular symptoms following her January 28, 2011 dental appointment.  However, Dr. Marble opined it was “medically improbable” Employee suffered a “frank injury” during her January 28, 2011 dental examination.  It was “medically feasible” positioning in the dental chair led to an “exacerbation” of an “underlying condition/symptom symptomatology.”  He still maintained the September 18, 2010 injury was “the substantial cause” of the patient’s then-current “condition” even after new symptoms were reported following the dental visit.  However, Dr. Marble did not believe the September 18, 2010 work activity was “the substantial cause” of Employee’s left shoulder “tendinopathy” and reiterated the rotator cuff tendinopathy revealed by MRI was likely an “incidental finding.”  He also reiterated the September 18, 2010 work injury is the substantial cause of Employee’s inability to resume work as a CNA, and said she needed evaluations to rule out a cervical discopathy.  Lastly, Dr. Marble stated if Employee’s cervical spine MRI is negative, she will have reached “medical stability.”  On the other hand, if her cervical MRI revealed signs of acute or sub acute pathology such as a soft disk herniation, such may be related to the September 18, 2010 injury, in which case medical stability cannot be achieved for another “9 to 12 months” (EME addendum, February 11, 2011).
21) On February 17, 2011, Employee’s ANP noted her increasing pain and headaches with tingling and numbness down the left arm to her pinky and ring fingers had progressed since her experience in the dentist’s office on January 28, 2011.  Employee’s ANP diagnosed left shoulder pain and “left arm neuropathy” (medical report, February 17, 2011).
22) On February 18, 2011, Employee had a cervical MRI, which showed an “essentially negative” cervical spine (MRI report, November 21, 2011).
23) On March 2, 2011, because of the cervical MRI results Dr. Marble opined Employee reached medical stability and “pre-injury status” by February 18, 2011.  However, Dr. Marble also stated “no specific injury or pathology is identified [on the cervical MRI] which is a consequence of the work activity of September 18, 2010, and as such, there is no indication for a related medical restriction.”  Dr. Marble further opined, given the normal cervical MRI findings, he does “not still feel” the September 18, 2010 “injury” is the substantial cause of her recent symptomatology, which began at the “end of January 2011”; he had no explanation for Employee’s upper extremity pain and parethesias.  He stated it was “medically improbable” the September 18, 2010 work injury caused “rotator cuff tear or attenuation,” and her upper extremity symptoms span “beyond what could be explained by cuff tendinopathy.”  Though a neurology workup is reasonable, Dr. Marble stated it was not necessary for the recovery process from the September 18, 2010 injury.  Lastly, Dr. Marble said Employee does not qualify for a PPI rating for the September 18, 2010 injury (EME addendum, March 2, 2011).
24) On March 7, 2011, Employee saw Mary Downs, M.D., neurologist, “following an injury at work.”  Employee provided Dr. Downs with a consistent history of her September 18, 2010 work-related injury.  Dr. Downs suggested a nerve conduction velocity (NCV) study and electromyography (EMG) to evaluate Employee for compression neuropathy and radiculopathy, though she suspected the tests would be normal.  Dr. Downs found “fairly impressive” trigger points with radiation of pain similar to what Employee had been experiencing.  Dr. Downs suggested trigger point injections and noted she would try to get the nerve conduction studies and trigger point injections “approved by Workers’ Comp”; she started Employee on medication (narrative report, March 7, 2011).

25) On March 7, 2011, notes from Dr. Downs’ office recorded her staff’s attempts to obtain preauthorization from Specialty Risk Services for electrodiagnostic testing and trigger point injections.  The notes indicate the adjuster said the insurer would probably not pay for this evaluation and treatment, and would be controverting (notes, March 7- 8, 2011).

26) On March 17, 2011, Employee underwent EMG and NCV testing.  Both tests were normal (Electrodiagnostic Results, March 17, 2011).

27) On March 22, 2011, Dr. Downs performed trigger point injections based upon her finding of “fibrositis” with trigger points (Procedure Note, March 22, 2011).

28) On March 28, 2011, Employee reported to her ANP the trigger point injections provided about “50%” pain reduction but she continued to have muscle spasms; she requested a medication refill, and requested a letter for her attorney (medical record, March 28, 2011).

29) On or about March 3, 2011, Employee, who has waived no rights in this case, filed a workers’ compensation claim requesting temporary total disability (TTD), permanent partial impairment (PPI) when rated, medical and related transportation expenses, eligibility for reemployment benefits, SIME, interest, attorney’s fees and costs (record; claim, March 30, 2011).

30) On April 1, 2011, Employee’s ANP provided a letter stating:

Ms. McKinnon presented to our clinic on 9/18/2010 with a chief complaint of left shoulder blade pain following a transfer of a patient.  She has continued to have pain in the left shoulder and has been unable to return to work due to this pain.  The pain and muscle tension has resulted also in triggering tension-type and migraine headaches on occasion. . . . 

In response to ‘the substantial cause’ of her disability, I do believe it is the supraspinatus and infraspinatus tendinopathy as detected on MRI on 11/30/2010.  This is a direct result of her work related injury from 9/18/2010.  She was in good health and pain-free prior to his injury.  She has needed medical treatment since this injury.  She has been unable to lift and has increased pain with certain positioning.  As a result of this type of injury, she has been unable to return to her work as a CNA due to the requirements of the job.

Ms. McKinnon has not reached medical stability since the injury.  Stability to return to CNA work is indeterminate at this time.  She did not meet criteria to return to this type of employment based on the functional capacity evaluation. . . . (letter, April 1, 2011).

31) On or about April 19, 2011, Employer filed a controversion notice, denying all benefits based on Dr. Marble’s EME report (Controversion Notice, April 19, 2011).

32) On May 4, 2011, Employee saw Dr. Downs for follow-up.  Dr. Downs’ diagnosis was “[p]revious injury at work leaving her with left-sided trapezius pain.”  Dr. Downs indicated she would wait for the outcome of Employee’s workers’ compensation hearing to see if workers’ compensation insurance would cover additional trigger point injections.  She also provided a prescription for a “muscle stimulator” (medical record, May 4, 2011).
33) ANP Spencer is a licensed advanced nurse practitioner (observations).

34) There are medical disputes between Employee’s attending physicians and EME Marble regarding determinations of causation, medical stability, functional capacity, and the amount and efficacy of the continuance of or necessity of treatment (id.).

35) The record does not include a PPI opinion from Employee’s attending physicians (record).

36) SIME reports typically assist the fact-finders in resolving claims (experience, observations).
PRINCIPLES OF LAW

AS 23.30.001.  Intent of the legislature and construction of chapter.  It is the intent of the legislature that

1) This chapter be interpreted so as to ensure the quick, efficient, fair, and predictable delivery of indemnity and medical benefits to injured workers at a reasonable cost to the employers. . . .

AS 23.30.005.  Alaska Workers’ Compensation Board.
. . .

(h) The department shall adopt rules . . . and shall adopt regulations to carry out the provisions of this chapter. . . .  Process and procedure under this chapter shall be as summary and simple as possible.

The board may base its decision not only on direct testimony, medical findings, and other tangible evidence, but also on the board’s “experience, judgment, observations, unique or peculiar facts of the case, and inferences drawn from all of the above.”  Fairbanks North Star Borough v. Rogers & Babler, 747 P.2d 528, 533-534 (Alaska 1987).  A finding employment was a cause of an Employee’s disability and impose liability is, “as are all subjective determinations, the most difficult to support.”  However, the Alaska Supreme Court has “no reason for supposing, however, that the members of the Board who found it so are either irrational or arbitrary.”  The fact “some reasonable persons may disagree with a subjective conclusion does not necessarily make that conclusion unreasonable. . . .” (id. at 534).

AS 23.30.095.  Medical treatments, services, and examinations. . . .

. . .

(k) In the event of a medical dispute regarding determinations of causation, medical stability, ability to enter a reemployment plan, degree of impairment, functional capacity, the amount and efficacy of the continuance of or necessity of treatment, or compensability between the Employee’s attending physician and the Employer’s independent medical evaluation, the board may require that a second independent medical evaluation be conducted by a physician or physicians selected by the board from a list established and maintained by the board. . . .

Section 095(k) is procedural, not substantive.  Deal v. Municipality of Anchorage, AWCB Decision No. 97-0165 (July 23, 1997) at 3; see also Harvey v. Cook Inlet Pipe Line Co., AWCB Decision No. 98-0076 (March 26, 1998).  Considering §135(a), wide discretion exists under 
AS 23.30.095(k) to consider any evidence available when deciding whether to order an SIME to assist in investigating and deciding medical issues in contested claims, to best “protect the rights of the parties.”

The Alaska Workers’ Compensation Appeals Commission (AWCAC) in Bah v. Trident Seafoods Corp.,  AWCAC Decision No. 073 (February 27, 2008) addressed authority to order an SIME under §095(k) and §110(g).  Bah used the term “SIME” to apply to evaluations ordered under both sections.  With regard to §095(k), the AWCAC referred to its decision in Smith v. Anchorage School District, AWCAC Decision No. 050 (January 25, 2007), at 8, in which it confirmed:

[t]he statute clearly conditions the Employee’s right to an SIME . . . upon the existence of a medical dispute between the physicians for the Employee and the Employer.

Bah further stated in dicta, before ordering an SIME it is necessary for the board to find the medical dispute is significant or relevant to a pending claim or petition and the SIME would assist the board in resolving the dispute.  Bah v. Trident Seafoods Corp., AWCAC Decision No. 073 (February 27, 2008), at 4.  Bah noted the purpose of ordering an SIME is to assist the board, and it is not intended to give employees an additional medical opinion at the expense of employers when employees disagree with their own physician’s opinion (id.).  When deciding whether to order an SIME, the board typically considers the following criteria, though the statute does not require it:

1)  Is there a medical dispute between Employee’s physician and an EME?

2)  Is the dispute significant? and

3)  Will an SIME physician’s opinion assist the board in resolving the disputes?
Deal v. Municipality of Anchorage (ATU), AWCB Decision No. 97-0165 at 3 (July 23, 1997).  See also, Schmidt v. Beeson Plumbing and Heating, AWCB Decision No. 91-0128 (May 2, 1991).  

AS 23.30.135.  Procedure before the board. (a) In making an investigation or inquiry or conducting a hearing the board is not bound by common law or statutory rules of evidence or by technical or formal rules of procedure, except as provided in this chapter.  The board may make its investigation or inquiry or conduct its hearing in the manner by which it may best ascertain the rights of the parties. . . .

The board has broad statutory authority in conducting its hearings.  De Rosario v. Chenenga Lodging, AWCB Decision No. 10-0123 (July 16, 2010).  In Fred Meyer, Inc. v. Updike, AWCAC Decision No. 120 (
October 29, 2009), Employee had waived her right to all benefits through settlement, with the exception of future medical care.  A dispute arose about medical care and the board, on its own motion, ordered an SIME under AS 23.30.110(g).  The commission held the board erred in ordering an SIME under §110(g) because the Employee claimed only medical benefits rather than “compensation.”  Rather, Updike held §095(k) provided proper authority to order an SIME when medical benefits alone are claimed so long as there is a qualifying medical dispute.  Updike applied the same three-pronged analysis set forth in Bah to SIME requests under either §095(k) or §110(g).  The board had found a physician’s report indicated the Employee’s degenerative joint disease and cartilage tears arose from knee trauma at work.  Updike does not clearly say, but Updike appears to have determined the board’s decision was not supported by substantial evidence because the commission drew inferences from the physician’s report different than inferences the board derived from the same report.  Updike found the doctor’s report supported an inference the doctor knew Updike had a workers’ compensation claim for her right knee injuries, and believed she would need a knee replacement, but found the report was insufficient to draw an inference the doctor believed the work-related injury was a substantial factor in the future need for a knee replacement.

AS 23.30.395. Definitions.

In this chapter,

. . .

(3) ‘attending physician’ means one of the following designated by the employee under AS 23.30.095 (a) or (b):
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(A) a licensed medical doctor;

. . .
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(E) a licensed advanced nurse practitioner. . . .

8 AAC 45.090. Additional examination. . . . 

. . .

(b) Except as provided in (g) of this section, regardless of the date of an Employee’s injury, the board will require the Employer to pay for the cost of an examination under AS 23.30.095(k). . . .

8 AAC 45.092. Selection of an independent medical examiner.  (a) The board will maintain a list of physicians’ names for second independent medical evaluations. The names will be listed in categories based on the physician’s designation of his or her specialty or particular type of practice and the geographic location of the physician’s practice. . . .

ANALYSIS

Shall an SIME be ordered?

Employer relies on Updike as support for its position arguing for no SIME.  Updike is distinguishable from this case because the claimant in Updike had previously waived her right to all benefits, with exception of future medical care, and all the claimant in Updike claimed was medical care.  By contrast, Employee has waived nothing and has a pending claim for varied benefits including TTD, PPI when rated and medical care.  Updike held the lower decision erred by ordering an “SIME” under AS 23.30.110(g), which Updike held did not apply to a “medical only” claim.  Here, Employee’s SIME request falls squarely under AS 23.30.095(k).  However, Employer correctly notes fact-finders must review the medical records carefully, and any inferences drawn must be reasonable.  With Updike’s guidance in mind, the following legal test is applied to this case’s facts:

1) Is there a medical dispute between Employee’s attending physician and an EME?

The law says “attending physician” includes licensed medical doctors and advanced nurse practitioners.  AS 23.30.395(3).  Employer does not contend ANP Spencer lacks proper Alaska licensure and the record discloses no reason to believe she is not properly licensed.  Therefore, ANP Spencer’s opinions may form the basis for a medical dispute.  There is no dispute EME Dr. Marble is Employer’s choice of physician and is a licensed medical doctor, and the record gives no reason to think otherwise.  Similarly, his opinions may form the basis for a medical dispute under AS 23.30.095(k).

Employee’s ANP said Employee does not meet strength levels to return to full duties as a CNA and re-training may be necessary.  ANP Spencer further stated as a result of Employee’s work injury, she has been unable physically to return to work as a CNA.  ANP Spencer opined Employee “did not meet criteria to return to this type of employment based on the functional capacity evaluation.”  There is also a pending claim for TTD, which turns in part on Employee’s ability to return to work at various times following her injury.  EME Dr. Marble said if Employee’s cervical spine MRI were “completely normal,” he would clear her to resume “unrestricted activity.”  When the February 18, 2011 cervical MRI was essentially normal, Dr. Marble opined Employee had reached “pre-injury status.”  Thus, Dr. Marble opined Employee had no restriction from returning to her pre-injury work as a CNA.  These opposing opinions about Employee’s ability to return work as a CNA create a medical dispute about “functional capacity.”  AS 23.30.095(k). 

ANP Spencer said “[i]n response to ‘the substantial cause’ of her disability, I do believe it is the supraspinatus and infraspinatus tendinopathy as detected on MRI on 11/30/2010.  This is a direct result of her work related injury from 9/18/2010.”  She also noted tension-type and migraine headaches since the injury.  A reasonable inference from ANP Spencer’s letter, given its context, reveals her opinion Employee’s symptoms since the injury, including the post-dental-visit symptoms, are work-related.  Dr. Downs’ recent diagnosis was “[p]revious injury at work leaving her with left-sided trapezius pain.”  Dr. Down’s office sought approval from the workers’ compensation carrier to treat this diagnosis.  A reasonable inference from this discloses Dr. Downs opined the work-injury, which is the only work injury of record in this case, caused the trapezius pain and the need to treat it.  Otherwise, there would have been no reason for Dr. Downs to seek payment authorization from the adjuster in this case.  By contrast, Dr. Marble said mild supraspinatus and infraspinatus tendinopathy in his view was an “incidental finding” as Employee’s clinical presentation did not “correspond” to this MRI finding.  Dr. Marble did not think the September 18, 2010 work activity was “the substantial cause” of Employee’s left shoulder “tendinopathy.”  Dr. Marble later opined, given the normal cervical MRI, he did “not still feel” the September 18, 2010 “injury” is the substantial cause of her post-dental-visit symptomatology, including new symptoms in her left upper extremity, hand, and fingers.  He further opined it was “medically improbable” the September 18, 2010 work injury caused “rotator cuff tear or attenuation,” and her upper extremity symptoms span “beyond what could be explained by cuff tendinopathy.”  These opposing opinions about the reasons for Employee’s supraspinatus and infraspinatus tendinopathy, tension-type and migraine headaches since the injury, and her post-dental-visit arm, hand and finger symptoms and any need for treatment for these create a medical dispute about “causation.”  AS 23.30.095(k). 

ANP Spencer stated “Ms. McKinnon has not reached medical stability since the injury.”  There is no reason to think she was referring to some other injury, given her letter’s context, which expressly addresses the September 18, 2010 injury.  Dr. Marble said if Employee’s cervical spine MRI were negative, she will have reached “medical stability.”  On February 18, 2011, Employee had an essentially normal cervical MRI, and based upon his review of the cervical spine MRI, Dr. Marble opined Employee reached medical stability by February 18, 2011.  These opposing opinions create a medical dispute about the date of “medical stability.”  AS 23.30.095(k). 

ANP Spencer stated Employee “was in good health and pain-free prior to this injury.  She has needed medical treatment since this injury.”   ANP Spencer continues to prescribe medication for Employee.  Dr. Downs suggested trigger point injections and tried to get the nerve conduction studies and trigger point injections “approved by Workers’ Comp.”  Dr. Downs’ office recorded her office staff’s attempts to obtain preauthorization from the workers’ compensation adjuster for electrodiagnostic testing and trigger point injections.  A reasonable inference from these records is Dr. Downs opined these treatments were necessitated by the February 18, 2011 work injury.  Again, there would have been no other reason for Dr. Downs to seek payment authorization from the adjuster in this case.  Dr. Downs’ latest report listed as its diagnosis “[p]revious injury at work leaving her with left-sided trapezius pain,” for which Dr. Downs recommended additional trigger point injections and prescribed a “muscle stimulator.”  Dr. Marble had no explanation for Employee’s upper extremity pain and parethesias.  Though he opined a neurology workup was reasonable, Dr. Marble stated it was not necessary for Employee’s recovery from the September 18, 2010 injury.  He offered no other treatment options and opined Employee had reached “pre-injury status.”  There is no evidence in the record Employee needed any similar treatments prior to her work injury.  Therefore, a reasonable inference from this is Dr. Marble did not recommend any further medical care or treatment for Employee’s September 18, 2010 injury.  These opposing opinions create a medical dispute about the “amount and efficacy of the continuance of or necessity of treatment.”  AS 23.30.095(k).

The record does not include an opinion about PPI from Employee’s attending physicians.   This may be because none of her attending physicians have stated she is medically stable from her September 18, 2011 injury, and ready to be rated.  Dr. Marble said Employee does not qualify for a PPI rating for the September 18, 2010 injury.  The current record does not include a medical dispute about “degree of impairment.”  AS 23.30.095(k).

In summary, there are several medical disputes in this case between Employee’s attending physicians and Employer’s EME.  These include: functional capacity, causation, medical stability, and the amount and efficacy of the continuance of or necessity of treatment.

2)  Is the dispute significant? 

There are several medical disputes.  Employee’s “functional capacity” may affect her request for reemployment benefits and TTD.  If she is not capable of returning to work as a CNA, and she meets other eligibility requirements as determined by the reemployment benefits administrator, Employee may be entitled to reemployment benefits.  These benefits may include bi-weekly payments, education and training and their benefit to Employee may be considerable.  Similarly, Employee’s TTD entitlement may turn in part on her ability to work full or part time, at various exertional levels, during periods for which she seeks TTD benefits.  If, on the other hand, Employee is able to return to work as a CNA without restrictions, Employer may have no obligation to provide these benefits.  Accordingly, the functional capacity dispute, i.e., Employee’s ability to work in the past and into the future, is significant.

Employee’s doctors state her symptoms, disability and need for medical treatment arise from her work-related injury, while the EME disputes some of the symptoms, and thus any disability, impairment or need for treatment are caused by this injury.  Benefits, including disability, impairment, reemployment benefits and medical care related to treating these symptoms and disability or impairment resulting from them may be considerable.  Whether Employee is entitled to benefits for these symptoms, including medical care turns in part on whether her employment is the “legal cause” of her disability or need for medical treatment.  There are causation issues related to symptoms in Employee’s neck, left shoulder and now her entire left upper extremity.  Thus, the “causation” dispute is significant.

The date of “medical stability” determines the end date for temporary disability and the appropriate date to evaluate for any PPI.  It may also affect Employee’s entitlement to additional medical care or treatment.  The physicians have widely differing views on medical stability in this case.  Therefore, determining the date of medical stability is a significant dispute to resolve.

Lastly, the amount and efficacy of the continuance of or necessity of treatment is significant because medical care is expensive to Employer and beneficial in several ways to Employee.  Medical care to address Employee’s work-related symptoms may improve Employee’s function, reduce any PPI, and may assist her in returning to work more quickly.  On the other hand, if Employee’s symptoms are not work-related, Employer should not be required to pay for treatment to address them.  There are treatment issues related to symptoms in Employee’s neck, left shoulder and entire left upper extremity.  Accordingly, whether Employee needs additional medical care or treatment to address her work-related injury is also a significant dispute.
3) Will an SIME physician’s opinion assist the fact-finders in resolving the disputes?
Experience shows SIME reports typically assist the fact-finders in resolving claims.  Here, there are diametrically opposed opinions and several medical disputes.  A report from an impartial SIME physician will shed new light on the existing opinions and give another, impartial, perspective for the fact-finders to consider.  An SIME will allow Employee and Employer to provide a detailed, accurate medical history of Employee’s situation and symptoms following her work-related injury through Employee’s verbal report to the SIME physician, and through her medical records, which will further clarify the history.  Issues over the effect, if any, the dental chair experience has on this case will be addressed.  Lastly, an SIME will likely assist in resolving Employee’s claim on its merits because the fact-finders and parties can ask appropriate and varied questions to ferret out medical facts bearing upon Employee’s claim.  In short, an SIME in this case will help the fact-finders resolve Employee’s pending claim in a quick, efficient, summary and simple way, at a reasonable cost to Employer.

As the parties are both represented by experienced workers’ compensation counsel, and the issue was not otherwise raised before or at the hearing, this decision will not select either the specialty or specialties or the actual physician or physicians to perform the SIME.  Rather, this decision will leave it up to the parties to try to stipulate to one or more specialties to address these disputes and the specific physician or physicians from the approved SIME list to perform the examination.  They will be directed to schedule and attend a prehearing conference within 14 days of this decision’s date, or if they are not available during that period, at the earliest possible mutually convenient time, to stipulate, allow the designee to select the specialty and use the next available physician on the list, or ask this panel to select the specialties and physicians for the SIME if the parties cannot agree.  The parties will also be directed at the next prehearing to set prompt deadlines to submit questions and medical records for the SIME’s review.  The parties may agree to include non-SIME issues such as PPI to save time and money.

If the parties cannot stipulate, or will not allow the designee to make the SIME selection, the designee will be directed to promptly advise the designated chair, set a hearing on the written record, and set a deadline for the parties to submit briefs addressing these remaining SIME issues.  In such case, the specialties and physicians will be determined at a subsequent hearing on the written record.  The parties may also request an oral hearing, which if requested, will be provided to allow oral argument concerning an SIME specialty or to decide if a “panel” SIME is needed.  Jurisdiction over this SIME matter will be reserved to resolve any disputes.  

CONCLUSION OF LAW

An SIME will be ordered.


ORDER

1) Employee’s oral request for an SIME is granted.

2) An SIME is ordered.

3) The designee is directed to hold a prehearing conference in this case within 14 days of this decision, or as soon as possible taking into account the parties’ availability, to allow the parties a chance to stipulate to a specialty, a panel, or to a specific SIME physician or physicians, and to set prompt deadlines for the parties to submit questions and medical records for the SIME’s review.  The parties may agree to include non-SIME issues such as PPI to save time and money.

4) If the parties cannot stipulate to a specialty, a panel, or to a specific SIME physician or physicians and will not agree to allow the designee to make these decisions, the designee is directed to set a hearing on the written record on these remaining SIME issues, and if any party requests oral argument, schedule a hearing date for oral argument.
5) The designee is directed to compose and include appropriate questions concerning functional capacity for periods during which Employee seeks disability and in respect to returning to work as a CNA; causation of Employee’s symptoms, disability or impairment resulting from them, and the cause for any need for treatment; medical stability date; and the amount and efficacy of the continuance of or necessity of treatment.

6) Jurisdiction over this issue is retained to resolve any disputes or other issues.

Dated in Anchorage, Alaska on July 18, 2011.
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RECONSIDERATION
A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION
Within one year after the rejection of a claim, or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.

EXTRAORDINARY REVIEW

Under Monzulla v. Voorhees Concrete Cutting, Supreme Court Slip Op. No. 6570 (June 24, 2011), a party may seek review of an interlocutory or other non-final Board decision and order.  Within 10 days after service of the Board’s decision and order a party may file with the Alaska Workers’ Compensation Appeals Commission a petition for review of the interlocutory or other non-final Board decision and order.  The commission may or may not accept a petition for review and a timely request for relief from the Alaska Supreme Court may also be required.

CERTIFICATION

I hereby certify the foregoing is a full, true and correct copy of the Interlocutory Decision and Order in the matter of CANDICE C. MCKINNON Employee / applicant v. RESCARE, INC., Employer  / defendants; Case No. 201013751; dated and filed in the office of the Alaska Workers’ Compensation Board in Anchorage, Alaska, on July 18, 2011.
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