ROBERT W. TEEL v. J. E. THORNTON GENERAL CONT. & NANA REGIONAL CORP.
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      P.O. Box 115512
   Juneau, Alaska 99811-5512

	ROBERT W. TEEL, 

                                             Employee, 

                                                Applicant,

                                                   v. 

J. E. THORNTON GENERAL 

CONTRACTING & NANA 

REGIONAL CORP.,

                                             Employers,

                                                   and 

COMMERCE & INDUSTRY INS. CO., 

& ACE ACE AMERICAN 

INSURANCE CO., respectively,

                                             Insurers,

                                                  Defendants.                           
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	FINAL

DECISION AND ORDER

AWCB Case Nos.  

200621189M, 200714123
AWCB Decision No. 11-0104
Filed with AWCB Anchorage, Alaska 

on July 20, 2011


Employer NANA Regional Development Corp.’s (NANA) and Employer J. E. Thornton General Contracting’s (Thornton) renewed petitions to dismiss were heard on June 8, 2011, in Anchorage, Alaska.  Employee appeared telephonically, represented himself and was the only witness.  Attorney Vicki Paddock appeared and represented NANA.  Attorney Shelby Nuenke-Davison appeared and represented Thornton.  The record was left open until June 10, 2011, for NANA to file evidence Employee was the same Robert Teel named in Oregon court documents; until June 15, 2011, for Employee to file proof he signed and delivered releases he testified he delivered in June and November 2010; until June 17, 2011, for Employee to respond to NANA’s June 10, 2011 filings; and until June 20, 2011, for Thornton to respond to Employee’s June 15, 2011 filings.  On June 15, 2011, Employee called the agency to request additional time and was advised his request would be addressed in the decision.  Thornton objected to Employee’s request for additional time.  The record closed when the time set at hearing for all parties to file additional evidence, or respond to others’ filings, expired on June 20, 2011.

SUMMARY OF DECISIONS

A review of past decisions in this case is instructive and puts the current issue into historical context.  Teel v. Thornton General Cont. & NANA Regional Corp., AWCB Decision No. 09-0091 (May 12, 2009) (Teel I), addressed Employee’s request for review of a designee’s discovery order, which required him to sign and deliver various releases.  Teel I made the following statement:

We admonish Employee that any willful failure to comply with the discovery orders we make today may result in sanctions, including the dismissal of his claims (footnote omitted).

Teel I ordered:

1) The Board Designee’s February 18, 2009 prehearing conference order directing Employee to sign releases for both Employers, as set forth in detail supra, was not an abuse of discretion, is supported by substantial evidence, is affirmed, and Employee’s appeal is denied and dismissed.

2) Employee shall, within 14 days of this Decision and Order’s date sign said releases without making any alterations thereto, and serve originals of the signed releases on each Employer and file a copy of same with the Board in accordance with 8 AAC 45.060(b).

. . .

5) Any willful failure on Employee’s part to comply with the discovery orders we make today may result in future sanctions, including dismissal of his claims.

6) Employers’ request for sanctions is denied and dismissed at this time.

Teel I at 32-33.

Teel v. Thornton General Cont. & NANA Regional Corp., AWCB Decision No. 09-0161 (October 29, 2009) (Teel II), considered the employers’ requests for an order requiring Employee to respond to certain deposition questions, and to dismiss his claims for continued refusal to comply with discovery orders.  Teel II stated:

In respect to the remaining, unanswered deposition questions, pursuant to §108(b) and Rule 37(b)(2)(C), Employee’s failure to answer the remaining unanswered deposition questions within 10 days of this D & O’s date will result in his ‘rights to benefits’ under this chapter being ‘suspended’ until this order is obeyed.  

In respect to the releases, pursuant to §108(b) Employee’s conceded failure to ‘deliver’ the written authority to release information within 10 days of May 12, 2009, i.e., by May 22, 2009, resulted in ‘his rights to benefits’ under this chapter being ‘suspended until the written authority is delivered.’  Therefore, Employee’s rights to benefits against NANA, if any, ‘are suspended’ until such time as he delivers all releases approved by the Board-designee on February 18, 2009 to NANA’s counsel (emphasis in original; footnote omitted). . . . 

Similarly, Employee’s rights to benefits against Thornton, if any, ‘are suspended’ until such time as he delivers all the releases approved by the Board-designee on February 18, 2009 to Thornton’s counsel. . . . (emphasis in original).

If Employee does not deliver all Board-approved, fully executed NANA releases to NANA’s counsel, or does not deliver all Board-approved, fully executed Thornton releases to Thornton’s counsel, he has not complied with the Board-designee’s order, and his rights to benefits against both employers shall remain suspended until such time as he complies fully (emphasis in original).

Similarly, should Employee refuse to provide Karalee’s last name(s) or the vehicle information to the parties as now ordered, but provides all the informational releases, his rights to benefits from both employers will remain suspended until such time as he complies fully with this new order.  Conversely, if Employee provides the deposition answers but not all the informational releases, his rights to benefits vis-à-vis both employers will remain suspended until such time as he complies with all Board-ordered discovery requirements (emphasis in original).

Both employers argued at hearing for an order declaring Employee forfeited his benefits, as an additional sanction or as an alternative to their dismissal requests.  The question whether or not ‘good cause’ existed for Employee’s delay in providing the ‘written authority’ as directed, and forfeiture of his suspended benefits, will not be reached at this time.  In this case there is lack of specific notice to the parties in the August 24, 2009 Prehearing Conference Summary of a request for ‘forfeiture,’ so the ‘good cause’ and ‘forfeiture’ issues cannot be reached.  A ruling here on whether or not ‘good cause’ existed for Employee’s failure to provide written authority may be a violation of Employee’s right to due process pursuant to 8 AAC 45.065.

In respect to both the remaining, unanswered deposition questions and the informational releases, the employers’ joint request to ‘dismiss’ Employee’s claims is not an appropriate sanction at this time.  Dismissal is a particularly severe and harsh remedy.  Dismissal is a remedy of last, not first resort.  Erpelding.  The legislature’s expressed intent in AS 23.30.108(b) places the onus of going forward with Employee’s claims squarely on him, where it belongs.  If Employee wants his cases to progress, he must comply with the discovery orders set forth in the February 18, 2009 Prehearing Conference Summary and this D & O.  Otherwise, his rights to benefits against both employers are suspended.  Dismissal is reserved for the most egregious cases after all less harsh remedies have been attempted, and benefit suspension is inadequate to remedy Employee’s recalcitrant behavior.  Suspension of Employee’s rights to benefits is an appropriate remedy because it provides him with an incentive to comply with Board-ordered discovery, while protecting both employers from Employee’s claims unless and until he complies and the suspension ends.

Teel II ordered:

1) NANA’s May 5, 2009 Petition to Compel answers to deposition questions is denied as moot in part, and is granted in part.  Employee is compelled to provide the parties with ‘Karalee’s’ pre- and (if he knows it) post-marriage surname, and with the make, model and year of Employee’s truck within 10 days of this D & O’s date.

2) Employee’s rights to benefits, if any, against both employers will be suspended if he fails to provide the answers to the remaining, unanswered deposition questions as ordered.

3) NANA’s May 29, 2009 Petition to Dismiss Employee’s claim is denied.

4) Thornton’s June 2, 2009 Petition to Dismiss Employee’s claim is denied.

5) Employee’s rights to benefits, if any, against NANA and Thornton are suspended for his failure to timely sign and deliver all Board-approved releases, and will remain suspended unless and until Employee complies fully with all discovery orders in this case.

6) NANA and Thornton are directed to provide Employee by regular mail with additional, Board-approved releases, and self-addressed stamped envelopes, should Employee not be able to find the old releases and should he so request.

7) The clerk or Workers’ Compensation Officer that processes this D & O is directed to serve this D & O on Employee by both certified mail and regular mail at his address of record.

Teel II at 13-16.

Teel v. Thornton General Cont. & NANA Regional Corp., AWCB Decision No. 10-0188 (November 22, 2010) (Teel III), addressed Employee’s appeal of another Board designee’s ruling on discovery releases, and his claim he had been denied access to legal counsel.  Teel III offered the following analysis and admonition: 

AS 23.30.108(c) provides specific authority to order compliance with discovery, and to order sanctions for the refusal to comply with discovery orders.  While immediate dismissal of Employee’s claims is not necessary to bring Employee into compliance with discovery orders, discretion will be exercised to order Employee to sign and return Employers’ proposed information releases as ordered at the February 16, 2010, and July 7, 2010, prehearing conferences, within 14 days of the date of issuance of this Decision and Order.  If Employee fails to comply with this order, the board will, on its own motion, schedule a procedural hearing on the issue of whether Employee’s October 6, 2008, and November 8, 2008, claims should be dismissed, under AS 23.30.108(c).  Jurisdiction over this issue is retained under AS 23.30.130.

Teel III at 14.

Teel III made the following order:

1) Employee shall sign and return the information releases to Employers, as ordered at the February 16, 2010 prehearing conference, within 14 days of the date of issuance of this Decision and Order. 

2) Employee shall sign and return the information releases as ordered at the July 7, 2010 prehearing conference, within 14 days of the date of issuance of this Decision and Order.

3) Thornton and NANA are instructed to notify the board if Employee does not return the signed releases within 14 days.

4) If Employee fails to comply with the terms of this decision, the board will, on its own motion, schedule a procedural hearing to determine whether Employee’s October 6, 2008 and November 8, 2008, claims should be dismissed, under 
AS 23.30.108(c).

Teel III at 15.

ISSUES

Thornton contends Employee willfully and repeatedly failed to sign and return valid, informational releases, as ordered on several occasions.  It contends Employee is “a liar” as proven by comparing the record with numerous, inconsistent statements Employee made in his deposition.  Thornton further contends Employee’s repeated obstruction of discovery has cost it considerable, wasted funds in trying to defend against his claim.  It contends the burden is on Employee to prove his behavior with respect to discovery was not “willful,” and he failed to meet his burden.  It contends Employee has not signed and returned all releases as ordered and failed to meet his burden of proving otherwise.  Lastly, in response to Employee’s post-hearing contention he needed more time to find and file his proof he signed and delivered releases as ordered, Thornton objected and contended Employee should not be given more time.  Accordingly, it seeks dismissal of Employee’s claims against Thornton.

NANA’s contentions echo Thornton’s.  It contends Employee is not credible as shown by inconsistencies between the evidence and his testimony.  NANA contends the prehearing conference summaries make it clear the employers claimed for months to have not received the subject releases, yet Employee still maintains he had no idea this was an issue.  NANA nevertheless contends Employee never signed and delivered all the releases it sent him. Consequently, it seeks dismissal of Employee’s claims against NANA.

NANA contended at hearing the record should be left open to receive additional records to prove Employee is the same Robert Teel set forth in prior filings, including records from Oregon courts.  Employee had no objection to leaving the record open for NANA to file additional documents.  Thornton contended at hearing the record should be left open so Employee could find and file evidence he signed and delivered the releases, as he testified.  No party objected to this contention.

Employee contends he has not done anything to impede any discovery and contends he signed and delivered every release as ordered.  He contends he is not a liar but rather is an injured worker who has been “hosed” in his workers’ compensation cases.  Employee contends he is not responsible for actions of other men named Robert Teel in his home town and throughout the United States.  He contends he is an ordained minister for over 20 years and has no need or intention to lie.  Employee contends Employers’ attorneys “lie, cheat, and steal” to help their clients “just like all attorneys do.”  As he contends he promptly signed and returned all releases he was ordered to sign in June and November, 2010, Employee had no idea “until a couple of days [before the hearing]” the employers were claiming they had not received the releases.  As for the Oregon Supreme Court case bearing his name and Social Security number, Employee contends his wallets and dog tags went missing on more than one occasion and he does not recall working for Weyhaeuser, the defendant in the Oregon case.  He also does not recall ever having any case before the Oregon Supreme Court.  Employee contends he did not have a fair opportunity to present his case, as he was not provided with legal representation.  He contends he got a list of lawyers so “late in the process” no attorney was interested in assisting him.  Lastly, Employee post-hearing contended he did not have enough time to search for his copies of the releases he previously signed and delivered and needed more time to find them and file them as evidence.

1) Shall Employee be given more time to find, file and serve proof he signed and delivered releases to the employers, as ordered?

2) Shall Employee’s claims be dismissed as an appropriate sanction for his failure to comply with discovery orders?

FINDINGS OF FACT

A review of the entire record establishes the following relevant facts and factual conclusions by a preponderance of the evidence:

1) On October 20, 2008, Employee filed workers’ compensation claims dated October 6, 2008 and November 8, 2008 [sic], against NANA and Thornton, respectively, for orthopedic injuries, seeking permanent total disability (PTD), medical and related transportation costs “to be determined,” penalties up to “$5 million,” interest, unfair or frivolous controversion, and attorney’s fees and costs (Employee’s Workers’ Compensation Claims, October 6, 2008, and November 8, 2008).

2) On January 7, 2009, Thornton propounded discovery requests and informational releases to Employee (letter, January 7, 2008).

3) On January 8, 2009, NANA served Employee with various informational releases (letter, January 8, 2009). 

4) On January 22, 2009, Employee filed a petition in each case requesting a protective order, stating the releases and records were irrelevant to his claims.  Throughout this process, Employee has repeatedly stated the agency treated him unfairly (Employee’s petitions, January 22, 2009; record).

5) On February 18, 2009, the parties attended a prehearing conference where the board’s designee found all releases, other than two non-specific education record releases and one non-specific military record release, were relevant and ordered Employee to sign the releases (Prehearing Conference Summary, February 18, 2009).

6) On March 9, 2009, Employee called the board, spoke with a workers’ compensation technician, and informally requested an “abuse of discretion hearing” concerning the February 18, 2009, prehearing conference summary and related orders (Prehearing Conference Summary, April 9, 2009).

7) On April 2, 2009, Employers took Employee’s videotaped deposition in which Employee stated “I never was injured on the job, period, until moving to Alaska.”  When asked if he had ever had any prior back injures before moving to Alaska, Employee responded: “No” (Employee’s Deposition, April 2, 2009, at 35).
8) When asked at his April 2, 2009, deposition whether he had attempted to retain an attorney to help in pursuing his claim, Employee stated “I’ve called all of them” (id. at 6). 

9) Employee stated in his deposition he never received Veteran’s Administration (VA) medical benefits, never treated at a military medical facility, and never treated at a VA facility (id. at 13).

10) On May 6, 2009, the board heard Employee’s informal “appeal” of the board’s designee’s February 18, 2009 prehearing conference order concerning the releases (Teel I).  

11) On May 12, 2009, Teel I was issued.  Finding Employee was unrepresented, seemed confused and lacked understanding of the relatively complex workers’ compensation system, Teel I educated him on his duties and responsibilities as a claimant and affirmed the board’s designee’s decision, denied Employee’s appeal, and ordered Employee to sign the disputed releases within 10 days of Teel I’s issuance.  Teel I stated Employee’s willful failure to comply with its discovery orders may result in sanctions including, possibly, claim dismissal (Teel I).

12) Teel I noted:

In our experience, one reason employers pay many claims without dispute is because employees release sufficient information to verify the nature and extent of their injuries and their entitlement to benefits.  We find the prompt execution of reasonable releases plays a critical role in making it possible for employers to fulfill the Act’s intent to provide a speedy remedy to injured workers.

Teel I at 13.
13) Employee did not sign and deliver any releases within 10 days of May 12, 2009 (record).
14) On June 1, 2009, NANA filed a petition to dismiss Employee’s claim against NANA for Employee’s failure to comply with Teel I (petition, May 29, 2009).

15) On June 2, 2009, Thornton filed a petition to dismiss Employee’s claim against Thornton for Employee’s failure to comply with Teel I (petition, June 2, 2009).

16) On August 24, 2009, the parties attended a prehearing conference and the board’s designee explained in detail the attorney fee rules in workers’ compensation cases and enclosed a copy of an attorney list with Employee’s copy of the prehearing conference summary (Prehearing Conference Summary, August 24, 2009).

17) On October 7, 2009, NANA’s and Thornton’s petitions to dismiss Employee’s claims were heard (Teel II).
18) On October 29, 2009, Teel II was issued.  Finding claim dismissal is “reserved for the most egregious cases after all less harsh remedies have been attempted,” Teel II denied Employers’ petitions to dismiss, and instead suspended Employee’s rights to benefits until he signed the releases as ordered in Teel I (Teel II at 15).
19) On November 12, 2009, Thornton served releases upon Employee including a general medical release authorizing disclosure of medical records related to Employee’s spine, bilateral lower extremities, chronic pain syndrome, depression and post traumatic stress disorder (PTSD) from 1978 forward, and a military records release (letter, November 12, 2009).
20) On November 16, 2009, NANA served releases upon Employee including: four for specific providers and two for specific pharmacies, authorizing disclosure of medical records related to Employee’s low back, neck, lower extremities, upper extremities and chronic pain; a military records release; and a release of workers’ compensation records for the State of Washington (letter, November 16, 2009).
21) On November 30, 2009, Employee filed a petition for a protective order concerning a military records release and all information related to PTSD (petition, October 20, 2009).
22) On December 14, 2009, Thornton filed an objection to Employee’s petition for a protective order.  Attached to its objection were filings from the Oregon Workers’ Compensation Board in the case In re: Robert W. Teel, Claimant, Case No. 80-2438, and the Oregon Supreme Court in the case Robert W. Teel v. Weyerhaeuser Co., Case No. SC 29001.  These filings contain Employee’s name and Social Security number and document Employee injured his back on February 18, 1980 while working for a former employer (objection, December 14, 2009, at Exhibit B).

23) On February 16, 2010, the board’s designee held a prehearing conference to rule on Employee’s October 20, 2009 petition for a protective order.  Employee did not attend.  The designee reviewed excerpts from Employee’s April 2, 2009 deposition and filings documenting proceedings before the Oregon Workers’ Compensation Board and the Oregon Supreme Court.  The designee found Employee injured his back in 1980 working for a former employer, despite testifying in his deposition he had not injured his back before moving to Alaska.  Based on this finding, the designee found the disputed releases sought by Thornton and NANA were reasonable and denied Employee’s petition for protective order.  The designee further ordered Employee to sign the disputed releases within 10 days of issuance of the prehearing conference summary (Prehearing Conference Summary, February 16, 2010).

24) On March 1, 2010, Employee filed an “Objection to 2/16/2010 prehearing findings/decision,” arguing he had not been allowed to participate in the prehearing, had not been informed it had been rescheduled, had not received any responses from the board on any of his previous petitions, and the prehearing officer was prejudiced against him and failed to provide him a list of attorneys to enable him to seek legal representation (objection, February 26, 2010).

25) On April 23, 2010, NANA filed a petition to compel Employee to sign releases, requesting the board order Employee to sign a medical release for pharmacy records and for the Department of Veterans Affairs’ records (petition, April 22, 2010).

26) On April 27, 2010, Thornton filed a petition to compel Employee to sign releases, requesting the board order Employee to sign a medical release for pharmacy records and for the Department of Veterans Affairs’ records (petition, April 27, 2010).

27) On May 3, 2010, the board designee held a prehearing conference.  Employee did not attend.  The designee noted Employee’s time to respond to Employers’ petitions to compel had not yet run, and, therefore, took no action on the pending petitions.  Noting one of Employee’s objections to the February 16, 2010 prehearing order was he had allegedly not received notice of the prehearing conference, the designee again addressed the merits of Employee’s October 20, 2009 petition for a protective order.  Having again reviewed Employee’s petition, both Employers’ responses, Employee’s deposition and the documentation from the Oregon Workers’ Compensation Board, the designee again denied Employee’s petition and ordered Employee to sign the disputed releases.  The employers requested a prehearing to address their respective petitions to compel and a procedural hearing “to resolve any disagreements that may arise at the prehearing.”  The designee set a prehearing for July 7, 2010, and a procedural hearing for July 28, 2010 (Prehearing Conference Summary, May 3, 2010).

28) The board later rescheduled the procedural hearing to July 14, 2010, because of Board member unavailability (record).

29) On July 7, 2010, all parties attended a prehearing conference to identify the issues for the July 14, 2010, hearing.  The board designee also ruled on Thornton and NANA’s pending petitions to compel releases.  The designee noted the disputed releases were identical other than the respective employers’ names and therefore addressed them together.  The designee found the following:  

The first release asks for the names of physicians who have prescribed medications for Mr. Teel.  The release is narrowly tailored to avoid the unnecessary disclosure of highly personal information that is not relevant to Mr. Teel’s case.  The request does not ask for the name of prescription drugs, but allows the employers to follow up with requests to any physicians that are identified asking them if the prescription relates to Mr. Teel’s work injuries.  While the Board typically requires that releases be limited to two years prior to the first injury to the relevant body part, the designee finds that the lack of a date limitation is reasonable in this case.  The designee notes that in his deposition 
(P. 35), Mr. Teel stated he had never suffered a work injury, including a back injury, before he moved to Alaska.  The employers, however, discovered an Oregon workers’ compensation case, including an appeal to the Oregon Court of Appeals [sic] (footnote omitted), related to a work-related lower back injury that Mr. Teel suffered in 1980.  Given Mr. Teel’s apparent inability to recall when he first injured his lower back, a release without a date restriction is reasonable in this case. 

The second requested release is to the VA for Mr. Teel’s ‘C-File’ (related to VA disability) from 1980 to the present.  In his deposition, Mr. Teel stated he had served between 1981 and 1984.  In response to informal discovery, Mr. Teel stated he had been discharged for medical reasons.  If Mr. Teel was discharged for medical reasons, information in his VA ‘C File’ might well be admissible at a hearing on his current claim.  Given the lack of a specific date when his service began, a release requesting information back to 1980 is reasonably calculated to lead to admissible evidence, without being overly intrusive.

The designee granted Thornton and NANA’s petitions to compel releases and ordered Employee to sign the releases attached to those two petitions.  Employee stated he would not sign the releases because he had been denied the assistance of an attorney.  Given Employee’s objections at the prehearing conference, the designee added to the list of issues to be heard at the July 14, 2010 hearing a petition for review of his July 7, 2010 order granting Thornton and NANA’s petitions to compel.  Therefore, the issues for the July 14, 2010 hearing were:

a) Did the designee abuse his discretion in the February 16, 2010, prehearing summary by ordering Mr. Teel to sign releases?
b) Did the designee abuse his discretion in the July 7, 2010, prehearing summary by ordering Mr. Teel to sign the releases?
c) Has Mr. Teel improperly or unfairly been denied the assistance of an attorney?
Prehearing Conference Summary, July 7, 2010.

30) At the July 14, 2010 hearing, Employee stated he had never been seriously injured until his workplace injury with Thornton in 2006 (Teel III at 8).

31) Employee further testified he never had PTSD but listed PTSD “on the form” with the Veterans Administration, as he was “told it was the fastest way to get into the VA system.”  He stated he had been receiving medication through the Veterans Administration for 25 years (id.).

32) Employee testified he did not receive a copy of the list of claimants’ attorneys until “early 2010,” and he then called every attorney on the list, but no one would accept his case because “it had dragged on too long” (id.).

33) Employee provided no evidence anyone denied him access to an attorney (id.; record).

34) Teel III made the following order:

(1) Employee shall sign and return the information releases to Employers, as ordered at the February 16, 2010 prehearing conference, within 14 days of the date of issuance of this Decision and Order.

(2) Employee shall sign and return the information releases as ordered at the July 7, 2010 prehearing conference, within 14 days of the date of issuance of this Decision and Order.

(3) Thornton and NANA are instructed to notify the board if Employee does not return the signed releases within 14 days.

(4) If Employee fails to comply with the terms of this decision, the board will, on its own motion, schedule a procedural hearing to determine whether Employee’s October 6, 2008 and November 8, 2008, claims should be dismissed, under 
AS 23.30.108(c).

Teel III at 15.

35) On December 23, 2010, Thornton through counsel filed a letter stating Employee had not complied with Teel III and had not signed and returned the releases as ordered.  This letter does not show proof of service on Employee (letter, December 23, 2010). 

36) On June 8, 2011, on the board’s own motion and on Thornton’s December 23, 2010 request, the parties appeared for a hearing on Teel III’s order, which stated if Employee failed to comply with Teel III a hearing would determine if Employee’s claims should be dismissed for failure to comply with discovery (record; Teel III; letter from Thornton, December 23, 2010).

37) At hearing on June 8, 2011, Employee appeared by telephone and testified he signed and returned all releases he was ordered to sign in June and November 2010, and as he says he always does, made “four copies” of what he signed and sent one copy to each attorney, one copy to the board, and kept a copy for himself (Teel).

38) The designated chair explained the presumption analysis and Employee’s burden of proof to Employee at hearing (record).

39) Employee stated “as soon as he got the releases,” he signed and returned them; however, he did not have access to his copy as he has no consistent living situation and has difficulty keeping track of his paperwork.  He asserted the employers’ contentions they never received them was part of “their job” to do anything possible including “lie, cheat, steal” to defeat his claims (id.).

40) Employee testified he would have to go through “40 pounds of paper” to find evidence he signed and returned the releases on each occasion (id.).

41) Employee averred he was aware for the first time only “a couple of days” before the hearing, when he reviewed the briefing, the employers claimed they had never received the releases (id.).

42) Employee testified there are two other people named Robert Teel in his town, with similar birthdates, who have been using his Social Security number (id.).

43) Employee’s correct mailing address is as listed in the division’s workers’ compensation system: **** Summers Lane, Klamath Falls, OR, 97603;
 this is his mother’s address for the last 17 years (id.).

44) Employee said he would try to locate and file with the board proof he had served the releases on the employers, though his paperwork was “scattered” in “four or five different places” including “garbage bags” (id.).

45) Employee confirmed his Social Security number is ***-**-**** as stated on workers’ compensation documents from Oregon, and he has never used another number (id.).

46) Employee’s date of birth is February **, 19** also as stated on workers’ compensation documents from Oregon (Workers’ Compensation Claim, November 8, 2008).

47) At hearing on June 8, 2011, both employers provided Employee with their respective facsimile numbers, and the panel chair provided the agency’s facsimile number so Employee could fax any documents he wanted to file as proof he signed and returned the subject releases (record).

48) NANA was given until June 10, 2011, to file and serve its additional proof showing Employee was the same Robert Teel as named in the Oregon court documents (record).

49) On June 9, 2011, the board received the original Hearing Notice, dated May 9, 2011, which had been sent certified mail to Employee at his address of record.  The envelope bore postal service notations it had been “unclaimed’ and returned to the sender (envelope, postmarked May 9, 2011; received by sender June 9, 2011).

50) Notwithstanding Employee’s failure to claim his certified mail providing him with notice of his hearing, he nonetheless knew of, and participated in, the June 8, 2011 hearing (record).

51) On June 14, 2011, NANA filed and served a letter with attached documents, which were previously filed and served.  These documents included copies of “Exhibit B” from a prior filing, injury reports, and Employee’s Social Security card (letter to Board from NANA’s counsel, June 14, 2011).

52) NANA’s letter filing was four days late, but included documents already in the agency file, and Employee made no objection to its tardiness (record). 

53) Employee was given until June 15, 2011, to file and serve his proof he signed and delivered the releases (record).

54) On June 15, 2011, Employee called the division and advised staff member Penny Helgeson he could not locate his copy of the releases and needed unspecified, additional time.  At the chair’s direction, Ms. Helgeson advised counsel for the employers of this communication and advised all parties Employee’s request would be addressed in the forthcoming decision and order (email from Penny Helgeson to counsel for employers, June 15, 2011).

55) Employee was given until June 17, 2011, to respond to NANA’s filing (record).

56) Both Employers were given until June 20, 2011, to respond to Employee’s filings (id.).

57) Employee did not file any additional evidence to support his position after the June 8, 2011 hearing (record).

58) The records in Employee’s instant cases do not include any copies of releases from June or November 2010, signed and filed by Employee (id.).

59) Neither Thornton nor NANA received served originals or copies of the releases Employee said he mailed to them in June and November 2010 (counsels’ representations at hearing).

60) In light of all the evidence, Employee is not credible (experience, judgment, observations and inferences drawn from all the above).

61) Employee did not sign and deliver the releases he claims to have mailed in June and November 2010 (observations, experience, and judgment).

62) Employee’s refusal to sign and deliver releases as ordered is willful because he expressed disdain for Employers’ counsel and agency staff, stated he would not sign and return the releases because he was deprived of legal assistance, and consequently, deliberately impeded discovery (id.).

PRINCIPLES OF LAW

AS 23.30.001. Intent of the legislature and construction of chapter.  It is the intent of the legislature that 

(1) This chapter be interpreted so as to ensure the quick, efficient, fair, and predictable delivery of indemnity and medical benefits to injured workers at a reasonable cost to the employers who are subject to the provisions of this 
chapter. . . . 

AS 23.30.005. Alaska Workers’ Compensation Board. . . .

. . . 

(h) The department shall adopt rules for all panels . . . and shall adopt regulations to carry out the provisions of this chapter. . . .

AS 23.30.107.  Release of information.  (a) Upon request, an employee shall provide written authority to the employer, [or] carrier . . . to obtain medical . . . information relative to the employee’s injury. . . .   
AS 23.30.108.  Prehearings on discovery matters; objections to requests for release of information; sanctions for noncompliance. 

. . .  

(c) At a prehearing on discovery matters conducted by the board’s designee, the board’s designee shall direct parties to sign releases or produce documents, or both, if the parties present releases or documents that are likely to lead to admissible evidence relative to an employee’s injury.  If a party refuses to comply with an order by the board’s designee or the board concerning discovery matters, the board may impose appropriate sanctions in addition to any forfeiture of benefits, including dismissing the party’s claim, petition, or defense.  If a discovery dispute comes before the board for review of a determination by the board’s designee . . . [t]he board shall uphold the designee’s decision except when the board’s designee’s determination is an abuse of discretion.

Claims have been dismissed for an employee’s refusal to execute releases and refusal to participate in a deposition, where a claim has been filed.  McCarroll v. Catholic Social Services, AWCB Decision No. 97-001 (January 6, 1997); Church v. Trident Seafoods Corp., AWCB Decision No. 00-0221 (October 27, 2000).  

AS 23.30.120. Presumptions. (a) In a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that

(1) the claim comes within the provisions of this chapter. . . .

The Alaska Supreme Court in Sokolowski v. Best Western Golden Lion, 813 P.2d 286, 292 (Alaska 1991) informed the board how to resolve the question of whether an exception to a general rule applied to the facts in Sokolowski and held the board must determine three facts. The court held each prong of this test “contains evidentiary questions,” and the claimant “is entitled to the presumption of compensability as to each of those questions.”  

The presumption’s application involves a three-step analysis.  Louisiana Pacific Corp. v. Koons, 816 P.2d 1379, 1381 (Alaska 1991).  First, Employee must establish a “preliminary link” between the “claim” and his employment.  In less complex cases, lay evidence may be sufficiently probative to make the link.  VECO, Inc. v. Wolfer, 693 P.2d 865, 871 (Alaska 1985).  Employee need only adduce “some,” “minimal” relevant evidence (Cheeks v. Wismer & Becker/G.S. Atkinson, J.V., 742 P.2d 239, 244 (Alaska 1987)) establishing a “preliminary link” between the “claim” and the employment.  Burgess Construction Co. v. Smallwood, 623 P.2d 312, 316.  The witnesses’ credibility is of no concern in this first step.  Excursion Inlet Packing Co. v. Ugale, 92 P.3d 413, 417 (Alaska 2004).

Second, once the preliminary link is established, the presumption is raised and attaches to the claim.  Employer has the burden to overcome the raised presumption by coming forward with substantial evidence rebutting the evidence Employee adduced to raise the presumption.  Miller v. ITT Arctic Services, 577 P.2d 1044, 1046 (Alaska 1978).  “Substantial evidence” is the amount of relevant evidence a reasonable mind might accept as adequate to support a conclusion.  Id. at 1046.   Employer’s evidence is viewed in isolation, without regard to Employee’s evidence.  Id. at 1055.  Therefore, credibility questions and weight accorded Employer’s evidence is deferred until after it is decided if Employer produced a sufficient quantum of evidence to rebut the presumption.  Norcon, Inc. v. Alaska Workers’ Compensation Board, 880 P.2d 1051, 1054 (Alaska 1994); citing Big K Grocery v. Gibson, 836 P.2d 941 (Alaska 1992).

If Employer, in appropriate cases not involving “work-relatedness,” produces substantial evidence rebutting the presumption, the presumption drops out, and Employee must prove all elements of the “claim” by a preponderance of the evidence.  Louisiana Pacific Corp. v. Koons, 816 P.2d 1381; citing Miller v. ITT Services, 577 P 2d. 1044, 1046.  The party with the burden of proving asserted facts by a preponderance of the evidence must “induce a belief” in the fact finders’ minds the asserted facts are probably true.  Saxton v. Harris, 395 P.2d 71, 72 (Alaska 1964).  

AS 23.30.122. Credibility of witnesses. The board has the sole power to determine the credibility of a witness.  A finding by the board concerning the weight to be accorded a witness’s testimony, including medical testimony and reports, is conclusive even if the evidence is conflicting or susceptible to contrary conclusions.  The findings of the board are subject to the same standard of review as a jury’s finding in a civil action.

AS 23.30.135.  Procedure before the board.  (a) In making an investigation or inquiry or conducting a hearing the board is not bound by common law or statutory rules of evidence or by technical or formal rules of procedure. . . .  The board may make its investigation or inquiry or conduct its hearing in the manner by which it may best ascertain the rights of the parties. . . .

8 AAC 45.900. Definitions.  (a) In this chapter

. . .

(4) ‘claim’ includes any matter over which the board has jurisdiction. . . .

Rule 37.  Failure to Make Disclosures or Cooperate in Discovery:  Sanctions. . . .

. . .

(b) Failure to Comply With Order.

. . .

(2) Sanctions by Court in Which Action is Pending.  If a party . . . fails to obey an order to provide or permit discovery . . . the court in which the action is pending may make such orders in regard to the failure as are just, and among others the following:

. . .

(C) An order . . . dismissing the action or proceeding or any part thereof. . . . 
. . .

(3) Standard for Imposition of Sanctions.  Prior to making an order under section[] . . . (C) of subparagraph (b)(2) the court shall consider

(A) the nature of the violation, including the willfulness of the conduct and the materiality of the information that the party failed to disclose;

(B) the prejudice to the opposing party;

(C) the relationship between the information the party failed to disclose and the proposed sanction;

(D) whether a lesser sanction would adequately protect the opposing party and deter other discovery violations; and

(E) other factors deemed appropriate by the court or required by law.

The court shall not make an order that has the effect of establishing or dismissing a claim or defense or determining a central issue in the litigation unless the court finds that the party acted willfully (emphasis added).
The guidelines of Alaska Civil Rule 37(b)(3) have consistently been applied when considering dismissal of claims if an employee refuses to sign releases, including determining the nature of the violation, the willfulness of the employee’s conduct, the materiality of the information sought by the employer, the prejudice to the employer, and whether a lesser sanction would adequately protect the employer’s interests or deter other discovery violations.  Vildosola v. Sitka Sound Seafoods, AWCB Decision No. 11-0005, at 7 (January 20, 2011), held because the injured worker “failed or refused to provide the releases [she was previously ordered to sign], without any legal justification or compelling excuse, Employee willfully failed to comply.”  Greer v. State of Alaska, AWCB Decision No. 10-0190, at 18 (November 26, 2010), held for “Employee’s conduct to be ‘willful,’” evidence she simply failed to show up at an employer’s medical evaluation (EME) without giving notice, “with an intention to harm Employer or its EME physicians financially or otherwise is necessary.”  In Abramson v. Trident Seafoods Corp., AWCB Decision No. 10-0140, at 11 (August 18, 2010), Employee’s refusal to sign and return discovery releases was deemed “willful,” inasmuch as he still rejected the notion he had to sign discovery releases, when ordered to do so.  Employee never sought appellate review of decisions ordering him to sign and deliver releases even after being reassured the releases would not be put to inappropriate uses, and after being advised of possible sanctions against the employer’s attorney should the releases be mis-used.  Instead, the employee re-asserted his concerns over “identity theft” and steadfastly refused to sign and deliver the approved releases as ordered. 

In Whittle v. Weber, 243 P.3d 208 (Alaska 2010), the Alaska Supreme Court discussed and reiterated when “litigation-ending” sanctions for discovery violations may be used and emphasized three findings the trial court must make to justify dismissal: 1) the noncompliant party willfully violated the order at issue; 2) nondisclosure of the information sought will prejudice the moving party; and 3) dismissal is sufficiently related to the violation at issue (id. at 214).  In Whittle, the respondent appeared in open court and stated he would not comply with the court’s discovery order and voiced his pro se view that obeying the order at issue would violate his “constitutional rights.”  The respondent’s legal theory proved incorrect and the superior court entered judgment for his opponent.  On appeal the court gave meaning to “willful” and stated it had upheld findings of “willful noncompliance” when a party “made no effort to comply” with discovery orders and demonstrated “no intention of ever complying with the court’s discovery orders” (id. at 215-16).  The court held it was “incumbent” upon the lower court to “clarify whether Whittle would comply” with the court’s order before imposing sanctions, “much less litigation-ending sanctions.”  The court reversed the superior court’s order and remanded for further proceedings (id. at 216).

The Alaska Supreme Court encourages “liberal and wide-ranging discovery under the Rules of Civil Procedure.”  Schwab v. Hooper Electric, AWCB Decision No. 87‑0322 at 4, n. 2 (December 11, 1987); citing United Services Automobile Ass’n v. Werley, 526 P.2d 28, 31 (Alaska 1974); see also, Venables v. Alaska Builders Cache, AWCB Decision No. 94-0115 (May 12, 1994).  If it is shown informal means of developing evidence have failed, “we will consider the relevance of the requested information and the method of discovery to be authorized.”  Brinkley v. Kiewit-Groves, AWCB Decision No. 86‑0179 at 5 (July 22, 1986).  If a party unreasonably refuses to provide information, AS 23.30.108(c) and AS 23.30.135 grant broad, discretionary authority to make orders assuring parties obtain the relevant evidence necessary to litigate or resolve their claims.  Bathony v. State of Alaska, D.E.C., AWCB Decision No. 98-0053 (March 18, 1998).  

AS 23.30.108(c) gives the board’s designee responsibility to decide all discovery issues at the prehearing conference level, with a right of both parties to seek Board review.  Smith v. CSK Auto, Inc., AWCAC Decision No. 002 (January 27, 2006).  AS 23.30.108(c) and AS 23.30.135 allow for claim dismissal if an employee willfully obstructs discovery, although this sanction “is disfavored in all but the most egregious circumstances.”  McKenzie v. Assets, Inc., AWCB Decision No. 08-0109 (June 11, 2008).  Exercising the extreme, dismissal sanction has been reversed as an abuse of discretion where the board failed to consider and explain why a sanction short of dismissal would be inadequate to protect the parties’ interests.  Erpelding v. R&M Consultants, Inc., Case No. 3AN-05-12979 CI (Alaska Superior Ct., April 26, 2007), reversing Erpelding v. R&M Consultants, Inc., AWCB Decision No. 05-0252 (October 3, 2006).  “While we have recognized that the trial court need not make detailed findings or examine every alternative remedy, we have held that litigation ending sanctions will not be upheld unless ‘the record clearly indicate[s] a reasonable exploration of possible and meaningful alternatives to dismissal.’”  Hughes v. Bobich, 875 P.2d 749, 753 (Alaska 1994).  “A conclusory rejection of all sanctions short of dismissing an action does not suffice as a reasonable exploration of meaningful alternatives.”  Denardo v. ABC Inc. RV Motorhomes, 51 P.3d 919, 926 (Alaska 2002).

ANALYSIS

1) Shall Employee be given more time to find, file and serve proof he signed and delivered releases to the employers, as ordered?

Employee testified on June 8, 2011, he was unaware the employers had not received his releases, which he avers he promptly mailed in June and November 2010, until a couple of days before the hearing when he read Thornton’s hearing brief.  Employee was given until June 15, 2011, to search his materials, find and fax copies of these releases to the parties and the agency.  When he called the agency on June 15, 2011 to request more time, he did not provide any specific reason for needing more time and did not say how much more time was needed.  Employee was advised his request for more time would be addressed in this decision.  He was not advised he should stop looking or should not provide his evidence in the event he found it.  It has now been 35 days since Employee requested more time, 42 days since the hearing where he was given a chance to find his evidence, and at least 44 days since he concedes he knew the employers were claiming he never signed and delivered the releases as ordered in Teel III.  Yet, Employee has still not provided any evidence to support his claim he signed and delivered the releases as ordered.

This case is undoubtedly important to Employee.  This decision does not minimize Employee’s alleged pain and disability, and it understands he has less-than-ideal living conditions.  However, at some point Employee should have prioritized his life to the extent needed to find the time to search his belongings to find evidence to help prevent his claims from being dismissed.  Nothing prevented Employee from continuing to search after June 15, 2011, and if he found his evidence, sending it by facsimile to all parties and the agency.  The record is devoid of any effort by Employee after June 8, 2011, to file and serve his proof.  The law requires quick, efficient, summary and simple adjudication of Employee’s claims at a reasonable cost to these employers.  The discovery issues in this case have been anything but quick, efficient, summary, and simple, and have undoubtedly been costly to the employers.  Employee has had ample time to find and produce his evidence.  In essence, he had additional time at least until the date this decision is issued.  His request for additional time will be denied.

2) Shall Employee’s claims be dismissed as an appropriate sanction for his failure to comply with discovery orders?

First, it must be determined if Employee actually signed and delivered the releases as ordered in Teel III.  He says he did; the employers say he did not; and copies are not in the agency’s files.  This is a factual issue to which the statutory presumption of compensability applies.  As this is a “matter” in Employee’s case over which there is jurisdiction, it is a “claim” subject to the presumption.  
8 AAC 45.900(5).  Employee raised the presumption and caused it to attach through his testimony he promptly signed and mailed to the parties and the agency, in June and November 2010, all releases he was ordered to sign.  Both employers rebutted the presumption through their representations they never received the releases; the presumption is further rebutted by the absence of any signed releases bearing those dates from Employee in either of his agency case files.  Therefore, the presumption drops out and Employee must prove his claim he signed and delivered the releases by a preponderance of the evidence.  The designated chair explained this process to Employee at hearing.

The postal service has been known to lose or misdirect mail.  However, Employee testified he mailed copies of the releases to both defense lawyers and to the agency, in June and November 2010.  Neither party has the releases, nor are the releases found in Employee’s two agency files.  It is inconceivable the postal service could lose or misdirect all three sets, twice.  Employee testified he kept a copy of the signed and delivered releases “as he always does.”  Yet, even though he had at least 44 days to find his copies and fax them to the parties and the agency, Employee has to date failed to provide evidence he previously signed and delivered them.  This alone is enough to support a finding Employee failed to meet his burden of proof.  He did not sign and deliver the releases as ordered in either June or November 2010, as he testified.

Furthermore, Employee failed to meet his burden of persuasion because he is not a credible person.  He claims to have never been injured before coming to Alaska, but cannot persuasively explain how his name and Social Security number are associated with a 1980 Oregon injury, which went to the Oregon Supreme Court.  His explanation is he cannot recall having worked for the defendant in the Oregon case and does not remember having a case go to the Oregon Supreme Court.  He also claims someone has stolen his identity and implies this is a possible explanation.  While all these explanations are possible, they are not plausible.  It is extraordinarily unlikely Employee would not recall having a case bearing his name going to a state’s highest court.  Similarly, though identity theft surely occurs, it is typically used for short-term gains and it is unlikely the thief would use Employee’s name and Social Security number to secure benefits from a state’s highest court.

With his testimony, Employee conceded evidence he lacks credibility.  In his deposition he testified he never got any benefits from the VA.  In Teel III he testified he received benefits from the VA for 25 years, but admitted he obtained these benefits only by lying on his paperwork and telling them he had PTSD, when in fact he now testifies he does not.  This ploy, Employee said, he used because he was told claiming PTSD was the easiest way to get VA benefits.  Employee’s lack of honesty with the VA simply to obtain VA benefits raises the same credibility issues concerning his claims subject of this decision.

It must next be determined if Employee’s failure to comply with discovery orders was “willful.”  Employee made no secret of his disdain for Employer’s attorneys, stating they would “lie, cheat, steal” as needed to help their respective clients.  As his releases do not appear in either agency file, presumably he must believe agency staff conspires dishonestly against him too.  Similarly, Employee repeatedly stated his opinion agency staff was “against him” and he was treated unfairly.  Nothing could be further from the truth.  Three Teel decisions gave Employee considerable leeway and instructions on how to avoid having his claims dismissed and how to prosecute them.  Yet, Employee failed and refused to sign and deliver simple, routine releases as ordered, because of his preconceived, negative notions about the parties and the agency.  He offered no reasonable, rational excuse for failing to comply with discovery orders; he simply incredibly stated he had signed and mailed the releases, testimony which has been proven untrue.  Employee’s actions were willful.

Having determined Employee never signed and delivered the releases he was ordered to sign and deliver in Teel III, and having decided his actions were willful, this decision will develop an appropriate sanction for Employee’s willful refusal to provide discovery.  By its express terms, 
AS 23.30.108 applies to a party’s duty to “sign releases” and “produce documents.”  The Act does not specifically state Civil Rule 37’s sanctions apply to workers’ compensation cases, but Rule 37 has traditionally been applied to these cases and used as a guideline for imposing sanctions clearly authorized by the Act and the agency’s regulations.    

Teel I denied the employers’ prior request to dismiss Employee’s claim for failure to provide discovery and, because he was a self-represented litigant, educated him about how important discovery is to parties and informed him of his rights and duties in respect to discovery.  It warned him of possible sanctions if he failed or refused to provide discovery.  When Employee continued to resist discovery, Teel II suspended Employee’s rights to benefits because he consistently failed to comply with discovery orders.  It also warned Employee of the possibility his claims could be dismissed.    Teel III ordered Employee to sign additional releases and advised him dismissal would be heard at the next hearing, on the panel’s own motion, if he failed to comply.  All through this process, Employee at times exercised his right to seek protective orders on some releases, his petitions were heard, and designees ordered him to sign and deliver various releases.  Still, he resists.  It has been well over two years since Teel I ordered Employee to comply with discovery, instructed him and warned him of possible consequences his failure to comply with discovery orders could have.  His claims have gone nowhere, in direct contravention to the Act’s intents, because of Employee’s continued refusal to provide discovery releases.  

Some self-represented litigants might be convinced to comply with discovery orders after being instructed, warned numerous times, and having their right to benefits suspended unless and until they complied.  Employee is not one of those people.  Thus, a new sanction must be applied.

The Act clearly provides for dismissal orders for a party’s failure to comply with discovery orders.  Under Rule 37, as applied to these cases for guidance, several factors must be considered in imposing a sanction: 1) the violation’s nature, including the parry’s willfulness and materiality of the undisclosed information; 2) prejudice to the opposing party; 3) relationship between information the party failed to disclose and the proposed sanction; 4) whether a lesser sanction would adequately protect the opposing party and deter other discovery violations; and 5) other factors deemed appropriate.  This decision determined Employee’s discovery violations were willful.  The lack of releases is a stone wall to Employer’s discovery of medical and other relevant information and thus withholds material evidence from discovery.  As such, Employers are prejudiced because they cannot be expected to defend against Employee’s claims without being able to discover relevant information.  As the employers’ defenses cannot be developed without fair discovery, neither should Employee’s claims be allowed to progress.  As evidenced through his past behavior, having his rights to benefits suspended did not compel Employee to conform to discovery orders.  There is nothing to suggest any additional, lesser sanction would deter Employee’s conduct; consequently, the employers would remain unprotected while Employee tried to move his case forward, at continued expense to the employers.  Whittle.  This is an egregious case in which Employee willfully refused to comply with discovery orders and testified untruthfully about his non-compliance.  In accordance with AS 23.0.108(c), the appropriate sanction is dismissal.  Employee’s claims will be dismissed for failure to comply with discovery orders.

CONCLUSIONS OF LAW

1) Employee will not be given more time to find, file and serve proof he signed and delivered releases to the employers, as ordered.

2) Employee’s claims will be dismissed as an appropriate sanction for his failure to comply with discovery orders.

ORDER

1) Employee’s October 6, 2008 claim, as amended, against NANA is dismissed.

2) Employee’s November 8, 2008 [sic] claim against Thornton, as amended, is dismissed.

Dated in Anchorage, Alaska this 20th day of July, 2011.
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APPEAL PROCEDURES

This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Effective November 7, 2005 proceedings to appeal must be instituted in the Alaska Workers’ Compensation Appeals Commission within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board. If a request for reconsideration of this final decision is timely filed with the Board, any proceedings to appeal must be instituted within 30 days after the reconsideration decision is mailed to the parties or within 30 days after the date the reconsideration request is considered denied due to the absence of any action on the reconsideration request, whichever is earlier. AS 23.30.127.

An appeal may be initiated by filing with the office of the Appeals Commission: (1) a signed notice of appeal specifying the board order appealed from and 2) a statement of the grounds upon which the appeal is taken.  A cross-appeal may be initiated by filing with the office of the Appeals Commission a signed notice of cross-appeal within 30 days after the board decision is filed or within 15 days after service of a notice of appeal, whichever is later.  The notice of cross-appeal shall specify the board order appealed from and the grounds upon which the cross-appeal is taken.  AS 23.30.128.

RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION

Within one year after the rejection of a claim, or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.

CERTIFICATION
I hereby certify the foregoing is a full, true and correct copy of the Final Decision and Order in the matter of ROBERT W. TEEL employee / applicant v. J. E. THORNTON GENERAL CONTRACTING; NANA REGIONAL CORP, employers; COMMERCE AND INDUSTRY INS. CO.; ACE AMERICAN INSURANCE CO., insurers / defendants; Case Nos. 200621189M, 200714123; dated and filed in the office of the Alaska Workers’ Compensation Board in Anchorage, Alaska, this 20th day of July, 2011.
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