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ALASKA WORKERS' COMPENSATION BOARD


P.O. Box 115512
Juneau, Alaska 99811-5512

	SHANNON L. TURNER, 

                                              Employee, 

                                                Applicant,

                                                   v. 

ALECIA CLAUNCH, d/b/a

THE STAGELINE (uninsured),

                                              Employer,

                                                Defendants.

	)

)

)

)

)

)

)

)

)

)
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)

)
	FINAL DECISION AND ORDER

AWCB Case No.  201015726
AWCB Decision No. 11-0107

Filed with AWCB Anchorage, Alaska

on July 21, 2011


Shannon Turner’s (Employee) November 5, 2010 workers’ compensation claim was heard on May 31, 2011 in Anchorage, Alaska.  Employee appeared, testified and represented herself.   Alecia Claunch appeared telephonically, testified, and represented Employer.  Velma Thomas and Joanne Pride appeared telephonically and in person, respectively, both representing the Alaska Workers’ Compensation Benefits Guaranty Fund (fund).  Ms. Pride also testified.  

After hearing Employee’s direct testimony, Employer asked for a hearing “postponement” so she could contact witnesses and provide rebuttal testimony disputing some of Employee’s account.  After the panel deliberated, the chair made an oral order to not continue the hearing because Employer did not provide “good cause” to continue.  However, the record was left open until June 7, 2011, for Employer to file and serve copies of its May 27, 2010 phone records.  The record was also left open until June 7, 2011, for the fund to file and serve copies of Employee’s medical bills, and until June 21, 2011, for the parties to respond to the other parties’ filings.  This decision examines the oral decision to not continue the hearing, memorializes it, and decides Employee’s claim on its merits.  The record closed when the time passed for all parties to file post-hearing evidence, as directed at hearing, on June 21, 2011.


ISSUES

Employee contends she was hurt on the job while working for Employer, was disabled as a result of her work-related injury and is entitled to temporary total disability (TTD), medical and related transportation costs, interest, a penalty, and she requests a finding Employer’s controversion was unfair or frivolous.  Employee seeks an order awarding her benefits against Employer as supported by her testimony and medical records.  

Employer concedes Employee was “at work” when the accident happened but contends she was not “on the clock” and should not have been at work.  It contends May 31, 2011, was the first time Employer heard Employee claimed her injury happened in the morning, rather than at 8:00 p.m., as Employer contends it did.  Employer contends it needed more time to develop evidence to support its position, and its concerns were treated as a request for a continuance.

The fund contends Employee is not entitled to TTD benefits during the weeks in which she received unemployment benefits.  It further contends Employee should receive TTD from October 6, 2010, through December 15, 2010, at the weekly rate of $246.61.  Lastly, the fund contends Employee’s medical provider will request reimbursement of medical care provided by it under a federal government program applicable to Employee as an Alaska native.

1) Shall Employer’s request for a hearing continuance be granted?

2) Did Employee’s left knee injury arise out of and in the course of her employment with Employer?

3) Is Employee entitled to an award of temporary total disability (TTD)?

4) Is Employee entitled to an award of medical expenses and related transportation costs against Employer?

5) Is Employee entitled to interest?

6) Is Employee entitled to a penalty?

7) Is Employee entitled to a finding of an unfair or frivolous controversion?

FINDINGS OF FACT

A review of the entire record establishes the following relevant facts and factual conclusions by a preponderance of the evidence:

1) Neither Employee nor Employer is represented by an attorney (Turner; Claunch).

2) Employee’s date of injury is May 27, 2010 (Turner).

3) The parties agreed Employee was Employer’s employee and there was a legal “Employer/Employee” relationship between them from May 9, 2009, through October 7, 2010 (stipulation of parties at hearing). 

4) Employee was Employer’s Employee on the date she was injured on the job (Turner; Claunch; observations).

5) Employer, as an “employer” using “employee” labor, came under the Alaska Workers’ Compensation Act on May 27, 2010, and failed to file evidence of compliance with the Act’s requirement to insure its employees for work-related injuries (observations).

6) Employer and Employee agreed Employer gave Employer actual notice of her alleged May 27, 2010 injury on May 27, 2010 (Turner; Claunch).

7) Employer never provided Employee with an injury report, never completed one, and never filed one with the board (Turner; record).

8) Employee injured herself in Anchorage, Alaska at approximately 10:00 a.m., as she unloaded cargo out of Employer’s trailer and loaded it into the back of a 14 passenger van and hit her left knee on the van’s drop hitch (Turner).

9) Employer had a list of passengers in the van on the day of injury, with their contact information, and could have contacted those witnesses if it wanted to dispute Employee’s version of events (id.).

10) Co-worker Nick Motl was a witness to the injury (id.).

11) Employee, after “collecting herself,” called either Gary Collins or Alecia Claunch (a/k/a Collins) in Anchor Point at about 10:20 or 10:30 a.m., to advise she was departing Anchorage late because she had injured her leg by hitting the sharp corner of the trailer hitch (id.).

12) Employee switched with another driver, “John” when she reached Sterling, Alaska, who noticed she was limping and suggested Employee make an injury report.  Employee called either Gary or Alecia at about 12:30 p.m., when she arrived in Sterling to say her leg was really hurting (id.).

13) Employee drove John’s van to Anchorage with the Homer passengers inside, dropped them off, made deliveries with Nick’s assistance, returned to the office, called Alecia again at about 5:30 to 6:00 p.m. to say they were “done,” and Nick got on the phone to tell Alecia “hey, she’s [Employee] really hurt” (id.). 

14) Alecia suggested she could “switch” her out with Nick, who could drive while Employee ran the office (id.).

15) Employee disputed Employer’s statement she called Alecia “right after the injury happened” at 8:00 p.m., as she had called Employer at about 10:00 a.m. (id.).

16) Employee’s injury occurred the Thursday prior to Memorial Day weekend, and Employee stayed at the Claunch/Collins home beginning Friday, May 28, 2010, and spent the weekend with Alecia and Gary Collins (id.).

17) Employee’s injury was discussed with Gary and Alecia at least twice over the weekend and provided ice for her knee (id.).

18) Employee sought medical care in June 2010, at ANMC.  She wanted to seek care elsewhere but could not afford it and had no documentation from Employer for her work-related injury (id.).

19) Employee returned to work for Employer at roughly the same hours and at the same pay; however, Employer required her to drive notwithstanding notes from Employee’s physicians restricting her from driving because of the luggage and cargo moving requirements, and because Employee was taking Vicodin, an opiate (id.).

20) Employee quit working for Employer on or about October 6, 2010, because Employer refused to accommodate her work-related physical restrictions (id.).

21) Employee claims temporary total disability (TTD) from October 6, 2010, through February 28, 2011, when she believes she had recovered enough to return to work (id.).
22) Employee received unemployment insurance benefits beginning December 9, 2010, and continued to receive it through the hearing date (id.).
23) Employee provided Employer with her medical records following each medical appointment and saw the medical records in a pile on Alecia’s desk in June 2010, and followed this same custom and practice with each medical visit thereafter, though she could not specify dates (id.).
24) Employee, as an Alaska native, gets free medical care from the Alaska Native Medical Center (ANMS) for her work-related injury (id.).
25) Employee never received a bill for medical services rendered from ANMS, but obtained copies of ANMS’ itemized billing statements and provided them to the fund’s adjuster (id.).
26) Employee saw a chiropractor once, whose bill was paid by Employer and is not at issue (id.).
27) Employee did not create a mileage log for her work-related transportation expenses (id.).
28) ANMS paid for Employee’s prescriptions (id.).
29) Employee requested a penalty from Employer on grounds Employer did not “do what she was supposed to do” in respect to her injury (id.).
30) On July 7, 2010, and again on September 1, 2010, Employee’s doctors restricted her to light duty until reevaluated (Medical Report of Duty Status, July 7, 2010; September 1, 2010).

31) Employee provided these status reports to Employer in July and September 2010, and for a time Employer accommodated these restrictions, as it conceded in its hearing brief to which these reports were attached as exhibits (Turner; Claunch; Employer’s brief, May 8, 2011).  

32) On October 28, 2010, Employee completed an injury report and filed it on October 29, 2010 (id.; record).

33) On November 18, 2010, Employee filed a workers’ compensation claim.  In her claim, Employee stated on May 27, 2010, while loading Employer’s van with cargo and passenger luggage, she hit her left leg on the trailer hitch.  Her claim states she injured her left leg and knee, sought and obtained medical treatment, and asked Employer to file an injury report and when Employer did not, Employee filed one.  Employee’s claim further stated she was making a claim for TTD, medical costs, related transportation expenses, penalty, interest, and a finding Employer made an unfair or frivolous controversion (claim, November 5, 2010).

34) On November 19, 2010, Employee had arthroscopic knee surgery performed on her left knee as a direct result of her May 27, 2010 work-related injury (Operative Report, November 19, 2010; Turner).

35) On November 19, 2010, the board served Employee’s claim on Employer, Employee, and the fund (claim, November 5, 2010).

36) No party filed an answer to Employee’s November 5, 2010 claim (record).

37) On December 20, 2010, January 18, 2011, and January 31, 2011, the fund’s adjuster filed and served a medical summary with Employee’s attached medical records, but did not serve these on Employer (Medical Summary, December 17, 2010).

38) On February 2, 2011, Employer filed and served a controversion of all benefits on grounds it had “no medical evidence as of 2/1/11” (Controversion Notice, February 1, 2011).

39) Employee contends this controversion notice was filed in bad faith or was frivolous because it denied all benefits based on Employer’s claim it had “no medical evidence as of 2/1/11,” which Employee states is not true, as she provided Employer with all medical records following each visit from June 2010, through at least February 1, 2011, by including the medical records in the intra-office envelope, which went with the van each day from Anchorage to the main office in Anchor Point (Turner).

40) On March 4, 2011, Employee filed and served a notice to which was attached an affidavit of Nicholas S. Motl, in which he testified in pertinent part:

There was one day that the trailer was not required and Shannon was loading passengers and freight in the van.  While walking around the back of the van she ran into the trailer hitch that was sticking out.  She had a bad limp but stuck it out for the day. . . .  The owners of The Stage Line were all aware of this incident and Shannon’s physical condition.  They are the ones that authorized the change of duties. . . .

Notice of Intent to Rely, March 4, 2011; Affidavit of Nicholas S. Motl, February 28, 2011.

41) Employer conceded it received a copy of Mr. Motl’s affidavit and reviewed it at the hearing (Claunch).

42) Employer conceded Mr. Motl’s affidavit was accurate as to the driver’s duties and how freight, baggage and passengers were handled (id.).

43) Employer conceded if Employee injured herself “while loading passengers and freight,” she would have been performing that work only between 8:00 a.m. and 10:00 a.m. (id.).

44) Employer does not believe Mr. Motl’s affidavit as “there couldn’t have been passengers at 8:00 at night” (id.).

45) Employer knew Employee called her and reported her injury “right after it happened” because Alecia could “tell by the tone of her voice” and Employee sounded “stressed” (id.).

46) Employer did not require Employee to obtain immediate medical attention, though they “talked about it” over the Memorial Day weekend (id.).

47) Employer performed no investigation of the injury because she did not “think [she] needed to” (id.).

48) Nick Motl was Employee’s direct supervisor on May 27, 2010 (id.).

49) No party filed a request for cross-examination of Mr. Motl’s affidavit (record).

50) No party filed a witness list, and no party called a witness other than Alecia Claunch for Employer, Employee on her own behalf and Joanne Pride on the fund’s behalf (record).

51) ANMS has not yet requested reimbursement but will do so once it learns this is a workers’ compensation claim (Pride).

52) Employer had no objection to the fund’s adjuster filing and serving copies of a spreadsheet and itemized medical billing statements from ANMC (record).

53) On May 31, 2011, the fund’s adjuster filed and served a spreadsheet and attached itemized billing statements from ANMS, totaling $23,743.67 (email, May 31, 2011 with attached billing statements). 

54) There is no medical evidence stating the May 27, 2010 work related injury is not the substantial cause of Employee’s disability or need for medical treatment arising from that injury (record).

55) There is no medical opinion stating Employee’s left knee condition is medically stable (id.).

56) Employer to date has not filed any cell phone records (record).

PRINCIPLES OF LAW

The board may base its decision not only on direct testimony, medical findings, and other tangible evidence, but also on the board’s “experience, judgment, observations, unique or peculiar facts of the case, and inferences drawn from all of the above.”  Fairbanks North Star Borough v. Rogers & Babler, 747 P.2d 528, 533-534 (Alaska 1987).  A finding disability would not have occurred “but for” employment may be supported not only by a doctor’s testimony, but inferentially from the fact that an injured worker had been able to continue working despite pain prior to the subject employment but required surgery after that employment. A finding reasonable persons would find employment was a cause of the Employee’s disability and impose liability is, “as are all subjective determinations, the most difficult to support.”  However, there is also no reason to suppose Board members who so find are either irrational or arbitrary. That “some reasonable persons may disagree with a subjective conclusion does not necessarily make that conclusion unreasonable” (id.).

AS 23.30.010. Coverage.  Except as provided in (b) of this section, compensation or benefits are payable under this chapter for disability . . . or the need for medical treatment of an Employee if the disability . . . or the Employee’s need for medical treatment arose out of and in the course of the employment.  To establish a presumption under AS 23.30.120(a)(1) that the disability . . . or the need for medical treatment arose out of and in the course of the employment, the Employee must establish a causal link between the employment and the disability . . . or the need for medical treatment.  A presumption may be rebutted by a demonstration of substantial evidence that the . . . disability or the need for medical treatment did not arise out of and in the course of the employment.  When determining whether or not the . . . disability or need for medical treatment arose out of and in the course of the employment, the board must evaluate the relative contribution of different causes of the disability . . . or the need for medical treatment.  Compensation or benefits under this chapter are payable for the disability . . . or the need for medical treatment if, in relation to other causes, the employment is the substantial cause of the disability . . . or need for medical treatment. . . . 

Under the Act, coverage is established by work connection, and the test of work connection is, if accidental injury is connected with any of incidents of one’s employment, then the injury both would “arise out of” and be “in the course of” employment.  The “arising out of” and the “in the course of” tests should not be kept in separate compartments but should be merged into a single concept of “work connection.”  Northern Corp. v. Saari, 409 P.2d 845 (Alaska 1966).  

AS 23.30.070.  Report of injury to division.  (a) Within 10 days from the date the Employer has knowledge of an injury or death or from the date the Employer has knowledge of a disease or infection, alleged by the Employee or on behalf of the Employee to have arisen out of and in the course of the employment, the Employer shall send to the division a report setting out

(1) the name, address, and business of the Employer; 

(2) the name, address, and occupation of the Employee; 

(3) the cause and nature of the alleged injury or death; 

(4) the year, month, day, and hour when and the particular locality where the alleged injury or death occurred; and 

(5) the other information that the division may require. 

. . .

(f) An Employer who fails or refuses to send a report required of the Employer by this section or who fails or refuses to send the report required by (a) of this section within the time required shall, if so required by the board, pay the Employee or the legal representative of the Employee or other person entitled to compensation by reason of the Employee’s injury or death an additional award equal to 20 percent of the amounts that were unpaid when due. . . .

In Nickels v. Napolilli, AWCB Decision No. 02-0055 (March 28, 2002), the board found the Employer had not filed a timely injury report.  Nickels concluded AS 23.30.070(f) provides a civil penalty for an Employer’s failure to report injuries, punishing employers for impeding employees’ ability to pursue claims, and “(to some degree)” compensating Employee’s for the delay and hardship the delay causes.  This penalty is discretionary, assessed “if required by the board.”  Nickels found the Employee underwent considerable difficulty in securing and paying for medical care, and considerable difficulty in securing impairment benefits.  Nickels found the Employer’s failure to report the injury was an integral part of its resistance to the Employee’s claim, and concluded the 20% penalty under AS 23.30.070(f) was appropriate.

AS 23.30.085. Duty of Employer to file evidence of compliance. (a) An Employer subject to this chapter, unless exempted, shall initially file evidence of compliance with the insurance provisions of this chapter with the division, in the form prescribed by the director.  The Employer shall also give evidence of compliance within 10 days after the termination of the Employer’s insurance by expiration or cancellation. . . . 

(b) If an Employer fails, refuses, or neglects to comply with the provision of this section, the Employer shall be subject to the penalties provided in AS 23.30.070 for failure to report accidents. . . .

AS 23.30.095.  Medical treatments, services, and examinations.  (a) The Employer shall furnish medical, surgical, and other attendance or treatment, nurse and hospital service, medicine, crutches, and apparatus for the period which the nature of the injury or the process of recovery requires, not exceeding two years from and after the date of injury to the Employee. . . .  It shall be additionally provided that, if continued treatment or care or both beyond the two-year period is indicated, the injured Employee has the right of review by the board.  

An Employer shall furnish an Employee injured at work any medical treatment “which the nature of the injury or process of recovery requires” within the first two years of the injury.  The medical treatment must be “reasonable and necessitated” by the work-related injury.  Thus, when the board reviews an injured Employee’s claim for medical treatment made within two years of an injury that is indisputably work-related, “its review is limited to whether the treatment sought is reasonable and necessary.”  Philip Weidner & Associates v. Hibdon, 989 P.2d 727, 730 (Alaska 1999).  
AS 23.30.120. Presumptions. (a) In a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that

(1) the claim comes within the provisions of this chapter. . . .

“The text of AS 23.30.120(a) (1) indicates that the presumption of compensability is applicable to any claim for compensation under the workers’ compensation statute.”  Meek v. Unocal Corp., 914 P.2d 1276, 1279 (Alaska 1996) (emphasis in original).  Therefore, an injured worker is afforded a presumption all the benefits she seeks are compensable (id.).  Medical benefits including continuing care are covered by the AS 23.30.120(a) presumption of compensability.  Municipality of Anchorage v. Carter, 818 P.2d 661, 664-665 (Alaska 1991). The Alaska Supreme Court in Sokolowski v. Best Western Golden Lion, 813 P.2d 286, 292 (Alaska 1991) informed the board how to resolve the question of whether an exception to a general rule applied to the facts in Sokolowski and held the board must determine three facts. The court held each prong of this test “contains evidentiary questions,” and the claimant “is entitled to the presumption of compensability as to each of those questions.” 

The presumption’s application involves a three-step analysis.  Louisiana Pacific Corp. v. Koons, 816 P.2d 1379, 1381 (Alaska 1991).  First, Employee must establish a “preliminary link” between the “claim” and his employment.  In less complex cases, lay evidence may be sufficiently probative to make the link.  VECO, Inc. v. Wolfer, 693 P.2d 865, 871 (Alaska 1985).  Employee need only adduce “some,” “minimal” relevant evidence (Cheeks v. Wismer & Becker/G.S. Atkinson, J.V., 742 P.2d 239, 244 (Alaska 1987)) establishing a “preliminary link” between the “claim” and the employment.  Burgess Construction Co. v. Smallwood, 623 P.2d 312, 316.  The witnesses’ credibility is of no concern in this first step.  Excursion Inlet Packing Co. v. Ugale, 92 P.3d 413, 417 (Alaska 2004).

Second, once the preliminary link is established, the presumption is raised and attaches to the claim.  Employer has the burden to overcome the raised presumption by coming forward with substantial evidence rebutting the evidence Employee adduced to raise the presumption.  Miller v. ITT Arctic Services, 577 P.2d 1044, 1046 (Alaska 1978).  “Substantial evidence” is the amount of relevant evidence a reasonable mind might accept as adequate to support a conclusion.  Id. at 1046.   Employer’s evidence is viewed in isolation, without regard to Employee’s evidence.  Id. at 1055.  Therefore, credibility questions and weight accorded Employer’s evidence is deferred until after it is decided if Employer produced a sufficient quantum of evidence to rebut the presumption.  Norcon, Inc. v. Alaska Workers’ Compensation Board, 880 P.2d 1051, 1054 (Alaska 1994); citing Big K Grocery v. Gibson, 836 P.2d 941 (Alaska 1992).

If Employer, in appropriate cases not involving “work-relatedness,” produces substantial evidence rebutting the presumption, the presumption drops out, and Employee must prove all elements of the “claim” by a preponderance of the evidence.  Louisiana Pacific Corp. v. Koons, 816 P.2d 1381; citing Miller v. ITT Services, 577 P 2d. 1044, 1046.  The party with the burden of proving asserted facts by a preponderance of the evidence must “induce a belief” in the fact finders’ minds the asserted facts are probably true.  Saxton v. Harris, 395 P.2d 71, 72 (Alaska 1964).  

AS 23.30.122. Credibility of witnesses. The board has the sole power to determine the credibility of a witness.  A finding by the board concerning the weight to be accorded a witness’s testimony, including medical testimony and reports, is conclusive even if the evidence is conflicting or susceptible to contrary conclusions.  The findings of the board are subject to the same standard of review as a jury’s finding in a civil action.

AS 23.30.155.  Payment of compensation. (a) Compensation under this chapter shall be paid periodically, promptly, and directly to the person entitled to it, without an award, except where liability to pay compensation is controverted by the Employer. . . .

(b) The first installment of compensation becomes due on the 14th day after the Employer has knowledge of the injury or death.  On this date all compensation then due shall be paid. . . .   

. . .

(d) If the Employer controverts the right to compensation, the Employer shall file with the division and send to the Employee a notice of controversion on or before the 21st day after the Employer has knowledge of the alleged injury or death. . . .

(e)  If any installment of compensation payable without an award is not paid within seven days after becomes due, as provided in (b) of this section, there shall be added to the unpaid installment an amount equal to 25 percent of the installment.  This additional amount shall be paid at the same time as, and in addition to, the installment, unless notice is filed under (d) of this section or unless the nonpayment is excused by the board after a showing by the Employer that owing to conditions over which the Employer had no control the installment could not be paid within the time period prescribed for the payment.  The additional amount shall be paid directly to the recipient to whom the unpaid installment was to be paid.

. . .

(p) An Employer shall pay interest on compensation that is not paid when due. . . .

AS 23.30.185.  Compensation for temporary total disability.  In case of disability total in character but temporary in quality, 80 percent of the injured Employee’s spendable weekly wages shall be paid to the Employee during the continuance of the disability. Temporary total disability benefits may not be paid for any period of disability occurring after the date of medical stability.

AS 23.30.187.  Effect of unemployment benefits.  Compensation is not payable to an Employee under . . . AS 23.30.185 for a week in which the Employee receives unemployment benefits.
AS 23.30.395.  Definitions.  In this chapter,

. . .

(2) ‘arising out of and in the course of employment’ includes Employer-required or supplied travel to and from a remote job site; activities performed at the direction or under the control of the Employer; and Employer-sanctioned activities at Employer-provided facilities; . . . .

. . .

(24) ‘injury’ means accidental injury or death arising out of and in the course of employment, and an occupational disease or infection that arises naturally out of the employment or that naturally or unavoidably results from an accidental 
injury; . . . .

8 AAC 45.050. Pleadings. . . .

. . .

(c) Answers. 

(1) An answer to a claim for benefits must be filed within 20 days after the date of service of the claim and must be served upon all parties.  A default will not be entered for failure to answer, but, unless an answer is timely filed, statements made in the claim will be deemed admitted.  The failure of a party to deny a fact alleged in a claim does not preclude the board from requiring proof of the fact. . . .

8 AAC 45.074.  Continuances and cancellations. . . .

. . .

(b) Continuances or cancellations are not favored by the board and will not be routinely granted. A hearing may be continued or cancelled only for good cause and in accordance with this section. For purposes of this subsection:

Good cause exists only when

. . .

(J) the board determines at a scheduled hearing that, due to surprise . . . additional evidence or arguments are necessary to complete the hearing. . . . 

8 AAC 45.120. Evidence. . . . 

. . .

(e) Technical rules relating to evidence and witnesses do not apply in board proceedings, except as provided in this chapter. Any relevant evidence is admissible if it is the sort of evidence on which responsible persons are accustomed to rely in the conduct of serious affairs, regardless of the existence of any common law or statutory rule which might make improper the admission of such evidence over objection in civil actions. . . . 


(f) Any document, including a compensation report, controversion notice, claim, application for adjustment of claim, request for a conference, affidavit of readiness for hearing, petition, answer, or a prehearing summary, that is served upon the parties, accompanied by proof of service, and that is in the board’s possession 20 or more days before hearing, will, in the board’s discretion, be relied upon by the board in reaching a decision unless a written request for an opportunity to cross-examine the document’s author is filed with the board and served upon all parties at least 10 days before the hearing. . . . 

8 AAC 45.142.  Interest.  (a)  If compensation is not paid when due, interest must be paid at the rate established in AS 45.45.010 for an  Injury that occurred before July 1, 2000, and at the rate established in AS 09.30.070(a) for injury that occurred on or after July 1, 2000.  If more than one installment of compensation is past due, interest must be paid from the date each installment of compensation was due, until paid.  If compensation for a past period is paid under an order issued by the board, interest on the compensation awarded must be paid from the due date of each unpaid installment of compensation.

(b) The Employer shall pay the interest

(1) on late-paid time-loss compensation to the Employee. . . .

. . .

(2) on late-paid medical benefits to 

. . .

(B) to an insurer, trust, organization, or government agency, if the insurer, trust, organization, or government agency has paid the provider of the medical benefits; or 

(C) to the provider if the medical benefits have not been paid.

8 AAC 45.182.  Controversion.  (a) To controvert a claim the Employer shall file form 07-6105 in accordance with AS 23.30.155(a) and shall serve a copy of the notice of controversion upon all parties in accordance with 8 AAC 45.060. . . .

. . .

(e) For purposes of this section, the term ‘compensation due,’ and for purposes of AS 23.30.155(o), the term ‘compensation due under this chapter,’ are terms that mean the benefits sought by the Employee, including but not limited to disability, medical, and reemployment benefits, and whether paid or unpaid at the time the controversion was filed.

ANALYSIS

1) Shall Employer’s request for a hearing continuance be granted?

At hearing, Employer raised concerns about postponing the hearing so she could gather more evidence after she heard Employee’s direct testimony.  The panel treated Employer’s concerns as a continuance request.  Employer based its request on a claim of “surprise” Employee was stating her injury occurred at 10:00 a.m. rather than at 8:00 p.m. as Employer supposed.  

The law disfavors continuances and they are granted only if the party requesting the continuance demonstrates “good cause.”  Grounds constituting good cause are limited and include a finding that excusable neglect or “surprise” at hearing requires additional evidence or arguments to complete the hearing record.  8 AAC 45.074(b)(1)(J).  Employer’s testimony it was unaware until hearing that Employee claimed to have been injured at 10:00 a.m. on May 27, 2010, is not credible.  On March 4, 2011, well before 20 days prior to hearing, Employee filed and served on Employer a copy of Mr. Motl’s February 28, 2011 affidavit.  In his affidavit, Mr. Motl states he witnessed Employee’s left knee injury, which occurred as she walked around the back of the van “while loading passengers and freight.”  Employer conceded at hearing the only time Employee could have been loading passengers and freight into the van on May 27, 2010, would have been between the hours of 8:00 a.m. and 10:00 a.m.  Employer had this affidavit well before hearing and, having read it, could have easily determined the time of day Employee was claiming she hurt her knee.  It was clearly in the morning, not in the evening.  Furthermore, Employer admitted it conducted no investigation into the facts surrounding Employee’s claimed injury even though Employer conceded it knew about the injury at least by 8 PM on May 27, 2010.

Employee’s testimony should have come as no surprise to Employer.  Therefore, the grounds for Employer’s continuous request were not credible, and did not rise to “good cause” required to continue a scheduled hearing to which the parties had agreed at a prehearing conference on February 2, 2011, at a prehearing conference.  Employer’s request for continuance will be denied.

2) Did Employee’s left knee injury arise out of and in the course of her employment with Employer?

Employee filed a claim for benefits stating on May 27, 2010, she was loading Employer’s van with cargo and passenger luggage when she hit her leg on the van’s trailer hitch.  Her claim further stated she injured her left knee and leg, incurred medical care and related travel expenses, asked Employer to file an injury report but Employer never did, so she filed her own injury report.  Employee’s claim specifically requested TTD, medical costs, transportation expenses, penalty, interest, and a finding of an unfair or frivolous controversion.  The agency served Employee’s claim on Employer on November 19, 2010.  Employer never filed an answer.  Accordingly, under the law, statements made in a claim will, and in this case are, deemed “admitted.”  There is no other evidence or argument offered to provide any other cause for Employee’s left knee injury.

Nonetheless, there is a factual dispute between Employer and Employee over whether this injury arose out of and in the course of Employee’s employment, or happened after hours.  As this is a factual issue, the presumption of compensability analysis will be applied.  First, without regard to credibility, Employee’s testimony, her medical records documenting a left injury and Mr. Motl’s affidavit are sufficient to raise the presumption and cause it to attach to Employee’s claim she hurt her left knee at work.  Second, Employer’s testimony Employee called her off the clock, at about 8:00 p.m. on May 27, 2010, “right after the injury,” and said she hurt her knee is sufficient without weighing credibility, to rebut the presumption.  Third, Employer having rebutted the presumption, Employee is required to prove by a preponderance of the evidence her left knee injury arose out of and in the course of her employment.  Again, no other evidence was adduced suggesting something else was “the substantial cause” of Employee’s left knee injury, her disability or need for care.

Employee’s testimony and account of her injury are credible, because they are supported by Mr. Motl’s affidavit and statements made in Employee’s medical records.  Her presentation, demeanor, and non-verbal communications at hearing were convincing.  Employee injured her left knee when she banged it into the van’s trailer hitch the morning of May 27, 2010, while on Employer’s clock working as its employee.  There is no contrary evidence and Employer’s testimony she knew Employee called her “right after the injury” at 8:00 p.m. is unconvincing because the pain and stress Employer perceived in Employee’s voice on the phone can be easily explained by pain from Employee’s knee injury simply becoming more intense as the day wore on as she continued to work.  The fact Employee’s knee hurt in the evening on the day of injury in no way weakens her testimony the actual event occurred earlier in the day.  Employee’s left knee injury arose out of and in the course of her employment with Employer on May 27, 2010.  The May 27, 2010 injury is the substantial cause of her current claims for disability and for medical treatment for the left knee.  

3) Is Employee entitled to an award of temporary total disability (TTD)?

The law provides for payment of TTD to an injured worker who is totally disabled as a result of a work related injury.  However, TTD benefits cannot be paid to an injured worker after the date of medical stability, or in any week in which the worker receives unemployment benefits.  There is no medical opinion stating Employee’s left knee injury is medically stable.  But, Employee received unemployment insurance benefits beginning December 9, 2010, and continued to receive it through the hearing date.  Therefore, she is not entitled to any TTD benefits from December 9, 2010 for so long as she receives unemployment benefits.  However, if Employee were to reimburse unemployment benefits to the provider, she could bring a claim for TTD for additional periods.  Meanwhile, however, Employee’s claim for TTD is limited at this time to the date she left her employment on or about October 6, 2010, through December 15, 2010.

Employer does not directly dispute Employee was unable to work during that period.  It suggests however Employee was fired for not showing up for work.  Employee says she quit because she was unable to continue to perform driver’s duties given her injured knee.  This creates a factual dispute to which the presumption analysis applies.

First, Employee raised the presumption with her testimony she quit because she could no longer endure her duties as a driver for Employer because of her left knee injury.  This causes the presumption to attach and shifts the burden of production to Employer.  Second, Employer rebutted the presumption through Employer’s testimony it fired Employee for failure to appear for work.  This causes the presumption to drop out and requires Employee to prove her disability is caused by her injury by a preponderance of the evidence.  Employee’s medical records from July 7, 2010 and December 1, 2010, restrict her to light duty work until she is further evaluated.  The evidence shows Employee’s knee continued to get progressively worse and, as she explained, eventually led to surgery in November 2010.  Employer’s testimony it fired Employee is not convincing or credible.  By contrast, Employee’s testimony, in light of her medical records, and Mr. Motl’s affidavit, support Employee is credible in her assertion she can no longer perform the duties required of her, which exceeded the restrictions placed upon Employee by her physicians.  In other words, Employer was no longer accommodating Employee’s light-duty restrictions, and Employee was compelled to terminate her employment because of her knee injury.  Therefore, because Employee was not medically stable as of October 6, 2010, and was disabled because of her work-related injury, and the May 27, 2010 injury is the substantial cause of her current claims for disability she is entitled to TTD and will be awarded it from October 6, 2010, until December 15, 2010, the day before she began receiving unemployment benefits.

4) Is Employee entitled to an award of medical expenses and related transportation costs against Employer?

As there is no factual dispute on this, the presumption analysis does not apply.  The law requires a liable Employer to pay for medical care related to a work-related injury.  In the event a third-party provides medical benefits, the law requires the Employer to reimburse the provider.  Benefits are payable directly to the person entitled to them.  There is no specific requirement the third-party provider files a claim, lien, or requests reimbursement.  Employee has the right to seek reimbursement for the third-party provider.  In this case, the undisputed evidence shows ANMC incurred $23,743.67 in medical expenses related to Employee’s left knee injury.  No party disputes these figures and none raises any defenses in respect to the medical care.  The May 27, 2010 injury is the substantial cause of her current claims for medical care for the left knee.  Employer will be directed to pay $23,743.67directly to ANMS, pursuant to the Act and regulations.

Employee did not file an itemized transportation expense log.  Accordingly, she has not provided the required information to allow Employer to reimburse her for transportation expenses.  Employee’s request for transportation expenses will be denied.

5) Is Employee entitled to interest?

The law provides for a liable Employer to pay interest to compensate for the time value of money lost through nonpayment of benefits.  As for the TTD, Employee is entitled to interest at the statutory rate in addition to the TTD awarded in this decision.  As for medical care, the law provides for interest only to the extent Employee or a third-party provider has paid the benefits, or the benefits remain unpaid.  Employee provided no evidence she paid any work-related medical bills from her own pocket.  Therefore, she is entitled to no interest on any medical bills.  However, ANMC incurred $23,743.67, no one has paid these bills, and Employer will be ordered to pay interest on the bills at the statutory rate directly to ANMC, in accordance with the law.

6) Is Employee entitled to a penalty?

The law provides for several penalties in cases where an Employer fails or refuses to file an injury report, fails to file evidence of compliance with its legal requirement to ensure its employees for work-related injuries, and fails to timely controvert or make payment of benefits to an injured worker.  In respect to AS 23.30.070, Employer conceded it had actual knowledge of Employee’s injury on May 27, 2010.  Yet it failed to ever file the required report of injury.  Employee could have sought medical care beyond that available at ANMC, but resigned herself to receive free care as she could not afford to seek care elsewhere, and Employer’s failure to file an injury report impeded her ability to obtain care elsewhere.  Furthermore, Employee provided light duty work restrictions to Employer in June and September 2010.  Employer accommodated these restrictions for a time but admits in its brief by August 3, 2010, Employee was performing more than a “desk job” and was carrying 25 pound boxes to Employer’s van.  Employee convincingly testified she left her employment in early October because Employer ceased accommodating her restrictions.  The light duty status slips were still in effect and Employer no longer provided suitable work for Employee.  Employer had a duty once Employee terminated her employment in reliance on the light duty works slips to either pay her TTD benefits or controvert promptly.  It did neither.  TTD was due but not paid and no controversion was filed until February 1, 2011.  Employer will be ordered to pay Employee a discretionary 20% penalty on the TTD benefits awarded in this decision.  
AS 23.30.070(f).

As to AS 23.30.085, it is undisputed Employer was uninsured at the time of Employee’s May 27, 2010 injury.  It is also undisputed Employer failed to comply with the law’s requirement to file evidence of compliance with the Act’s requirement it insures it employees’ work-related injuries.  The same analysis, above, in respect to the light duty work restrictions is incorporated here by reference.  Once Employee terminated her employment in reliance on the light duty works slips, Employer had a legal duty to either pay her TTD benefits or controvert promptly, because the TTD benefits became “due.”  It did neither.  Consequently, the law requires imposition of another 20% penalty.  Employer will be ordered to pay this additional 20% penalty to Employee on the TTD benefits awarded in this decision, under AS 23.30.085(b).

Lastly, a 25% penalty may be imposed against Employer under AS 23.30.155(e) if it failed to controvert or pay Employee’s disability benefits in a timely manner.  In other words, Employer had to either controvert Employee’s right to benefits in a timely manner, or it had to pay benefits in a timely manner.  The triggering event for Employer to pay Employee TTD benefits is Employer’s receipt of a medical report stating Employee was disabled from working because of her work-related injury.  Employer’s brief admits it received the light duty work status slips and provided a “desk job” for Employee, at least temporarily.  It never disputed work-relatedness.  So long as Employer provided light duty and the same pay, Employee was not “disabled.”  Once Employer ceased accommodating Employee’s limitations, she terminated her employment and became “disabled” because of her injury.  There is no contrary evidence on “the substantial cause” and Employee’s medical records combined with her testimony prove the work injury was the substantial cause of her disability.  Employer concedes in its brief it had the light duty work slips in June and September 2010.  

There is a factual dispute between Employer and Employee about Employer’s receipt of Employee’s medical records, and particularly her light duty work slips.  The presumption of compensability analysis applies to this issue.  First, Employee raised the statutory presumption of compensability with her testimony she consistently sent her medical reports to Employer in an intra-office transmittal envelope.  This raises the presumption and causes it to attach.  Second, Employer rebutted the presumption through Alecia’s testimony she did not receive evidence from Employee’s doctor stating she was disabled from work.  This causes the presumption to drop out and requires Employee to prove she provided the light duty work status slips, and when she provided them, by a preponderance of the evidence.  Though it cannot be precisely determined when Employer received medical reports limiting Employee’s work to light-duty, Employer’s brief attached these same reports and admitted it altered Employee’s work when Employee “was given a notice for ‘light duty work’ from ANMC.”  Once Employer ceased accommodating these light duty restrictions, and Employee was forced to cease working because of the effects of her injury, she was “disabled” and Employer should have either controverted promptly, or TTD benefits should have begun.  Consequently, as Employer did neither, it will be ordered to pay an additional 25% penalty on the TTD benefits awarded in this decision.

7) Is Employee entitled to a finding of an unfair or frivolous controversion?

Lastly, Employee contends Employer had no reason to controvert her right to benefits on February 1, 2011.  However, Employer controverted Employee’s right to benefits only because it stated it had no medical evidence as of February 1, 2011, stating Employee was disabled as of that date.  As mentioned above, the three medical summaries the fund’s adjuster filed and served were never served on Employer.  Therefore, those summaries do not provide proof Employer ever received Employee’s medical records after she ceased her employment on October 6, 2010.  As of that date, Employee would have not been able to send medical records in the intra-office mailer to Employer.  Similarly, with exception of the two light duty work status reports, Employee failed to meet her burden of proof as to what records she provided to Employer and when she provided them.  Therefore, it cannot be said Employer’s February 1, 2011 controversion notice was unfair or frivolous as it pertains only to benefits to which Employee might be entitled as of February 1, 2011, and does not expressly apply to earlier periods.  Employee’s request for a finding Employer’s controversion notice, on the grounds stated, was unfair or frivolous will be denied.

CONCLUSIONS OF LAW

1) Employer’s request for a hearing continuance will not be granted.

2) Employee’s left knee injury arose out of and in the course of her employment with Employer.

3) Employee is entitled to an award of temporary total disability (TTD).

4) Employee is entitled to an award of medical expenses against Employer but is not entitled to an award of related transportation costs against Employer.

5) Employee is entitled to an award of interest.

6) Employee is entitled to a 20% penalty under AS 23.30.070(f), a separate 20% penalty under 
AS 23.30.085(b), and a separate 25% penalty under AS 23.30.155(e) on the TTD awarded in this decision.

7) Employee is not entitled to a finding of an unfair or frivolous controversion.


ORDER

1) Employer’s request for a continuance is denied.

2) Employee shall pay TTD from October 6, 2010, through December 15, 2010.  If Employee reimburses the unemployment benefits, she may file a claim for additional TTD, subject to any defenses.

3) Employer shall pay $23,743.67directly to ANMS.

4) Employee’s request for transportation expenses is denied.

5) Employer shall pay statutory interest on ANMC’s bills directly to ANMC, in accordance with the law.

6) Employer shall pay Employee a discretionary 20% penalty on the TTD benefits awarded in this decision, under AS 23.30.070(f).

7) Employer shall pay Employee an additional 20% penalty on the TTD benefits awarded in this decision, under AS 23.30.085(b).

8) Employer shall pay Employee an additional 25% penalty on the TTD benefits awarded in this decision, under AS 23.30.155(e).

9) Employee’s request for a finding Employer’s controversion notice, on the grounds stated, was unfair or frivolous is denied.

Dated in Anchorage, Alaska on July 21, 2011.
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APPEAL PROCEDURES

This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Effective November 7, 2005 proceedings to appeal must be instituted in the Alaska Workers’ Compensation Appeals Commission within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board. If a request for reconsideration of this final decision is timely filed with the Board, any proceedings to appeal must be instituted within 30 days after the reconsideration decision is mailed to the parties or within 30 days after the date the reconsideration request is considered denied due to the absence of any action on the reconsideration request, whichever is earlier. AS 23.30.127.

An appeal may be initiated by filing with the office of the Appeals Commission: (1) a signed notice of appeal specifying the board order appealed from and 2) a statement of the grounds upon which the appeal is taken.  A cross-appeal may be initiated by filing with the office of the Appeals Commission a signed notice of cross-appeal within 30 days after the board decision is filed or within 15 days after service of a notice of appeal, whichever is later.  The notice of cross-appeal shall specify the board order appealed from and the grounds upon which the cross-appeal is taken.  AS 23.30.128.

RECONSIDERATION

A party may ask the board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION

Within one year after the rejection of a claim, or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.

CERTIFICATION

I hereby certify the foregoing is a full, true and correct copy of the Final Decision and Order in the matter of SHANNON L. TURNER Employee / applicant v. ALECIA CLAUNCH, Employer defendants; Case No. 201015726; dated and filed in the office of the Alaska Workers’ Compensation Board in Anchorage, Alaska, on July 21, 2011.
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