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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 115512
Juneau, Alaska 99811-5512

	LINDA R. DRAPER, 

                          Employee, 

                          Applicant,

                                       v. 

ALASKA INTERSTATE

CONSTRUCTION, L.L.C.,

                           Self-Insured Employer,                                      

                           Defendant.

	)

)

)

)

)
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)

)

)

)

)

)

)
	FINAL DECISION AND ORDER

AWCB Case No. 200909745
AWCB Decision No. 11-0109 

Filed with AWCB Anchorage, Alaska

on July 27, 2011  


Alaska Interstate Construction, L.L.C.’s (Employer) petition to dismiss Linda R. Draper’s (Employee) workers’ compensation claim was heard on June 21, 2011, in Anchorage, Alaska.   
Employee appeared telephonically, represented herself, and was the only witness.  Attorney Karen Russell represented Employer.  The record closed at the hearing’s conclusion on June 21, 2011. 

SUMMARY OF DECISIONS

On July 7, 2010, Draper v. Alaska Interstate Construction, LLC, AWCB Decision No. 10-0120 (Draper I) was issued granting Employer’s petition to compel Employee to attend her deposition.   On December 21, 2010, Draper v. Alaska Interstate Construction, LLC, AWCB Decision No. 10-201 (Draper II) was issued on Employer’s petition to dismiss Employee’s claim for failure to attend her deposition.  Because it appeared Employee was never served with a copy of Draper I Draper II declined to dismiss Employee’s claim but did order her, again, to attend her deposition.  Employee did not participate in the Draper II hearing.  Copies of Draper I and Draper II were served on Employee by certified mail. 


ISSUES

Employer contends Employee has willfully, unreasonably, and repeatedly ignored two orders by refusing to allow her deposition to be taken.  Employer asserts it cannot prepare a defense to Employee’s claim for time loss and medical benefits because Employee will not cooperate in the necessary discovery process.  Moreover, Employer contends Employee’s claim must be dismissed with prejudice because Employee has failed to abide by two decisions in which she was ordered to attend her deposition.  It contends no other sanction will suffice because Employee has not been receiving benefits and stated she has no intention of ever complying with an order requiring her to have her deposition taken.   Furthermore, Employer contends Employee is unable to prove her work with Employer was the substantial cause of her strangulated hernia.

Employee contends her deposition is not needed because she gave a recorded statement to Employer’s insurance adjuster and Employer collected all her medical records.  Employee contends Employer has all the evidence it needs to defend against her claim for time loss and medical benefits and a deposition would not provide any additional relevant or pertinent information.  Employee contends further discovery is requested only to harass her and to protect Employer from an Occupational Safety and Health Administration (OSHA) violation.  Employee contends work is the substantial cause of her strangulated hernia and relies on the letter from Grant Searles, M.D., as evidence.  Employee asserts she will not attend a deposition and further contends she was unable to prepare a witness list or hearing brief because she is unrepresented by counsel.

1)  Should Employee’s claim for benefits be dismissed because Employee has willfully failed to comply with two orders compelling Employee to participate in her deposition?


2)   Is Employee’s work for Employer the substantial cause of her strangulated hernia?


FINDINGS OF FACT 

Based on a review of the record as a whole, the following facts and factual conclusions are established by a preponderance of the evidence:

1) On July 8, 2008, Employee was seen at Alaska Regional Hospital and discharged on July 11, 2008, following laparoscopic gastric bypass surgery by Dr. Searles (July 11, 2008, Alaska Regional Hospital discharge report).

2) On or about July 31, 2009, Employee sustained a strangulated hernia (September 11, 2009, Report of Injury).

3) On August 15, 2009, Employee was seen at Fairbanks Memorial Hospital Emergency Room (FBM ER) with complaints of abdominal pain, which had started earlier in the evening at the fair.  An abdominal exam was performed, which indicated a nonsurgical abdomen with minimal tenderness (August 15, 2009, FMH ER final report).

4) On August 16, 2009, Employee again reported to FMH ER with complaints of abdominal pain, which started the day before.  She had a history of gastric bypass surgery.  Hospital admission was recommended for abdominal pain likely secondary to mesenteric thrombosis.  Employee preferred to return to Anchorage and was referred to Providence Hospital.  FMH ER offered to send Employee to Anchorage by Medevac but she refused stating she had no insurance and her boyfriend would drive her.  Caroline Timmerman, M.D., called “Dr. Chang” at Providence Hospital to provide him with Employee’s information and test results (August 16, 2009, FMH ER report).

5) On August 16, 2009, Employee underwent a computer tomography (CT) scan, with contrast, of her abdomen and pelvis for abdominal pain.  The CT showed prominent edema involving the mesentery and mesentery venous structures, which appeared to be thrombosed (August 16, 2009, CT final report).

6) On August 17, 2009, Employee was seen at Alaska Regional Hospital with complaints of abdominal pain, which had started the day before.  She reported she had been to Providence Hospital but left because they were rude to her (August 17, 2009, Alaska Regional Hospital clinical report).

7) On August 17, 2009, Employee underwent an exploratory laparoscopy with lysis of adhesions and reduction of internal hernia.  The diagnosis was abdominal pain with possible bowel torsion (August 17, 2009, Alaska Regional Hospital operative report).

8) On September 9, 2009, Dr. Searles saw Employee post-laparoscopic internal hernia repair and noted she was doing well.  He released her to return to work with a 50 pound lifting restriction (September 9, 2009, Searles chart note).

9) On September 11, 2009, Employee completed her Report of Occupational Injury or Illness (ROI), in which she stated she suffered a strangulated hernia caused by her work activities for Employer, which she reported included moving traffic devices onto and off a work pickup truck alone, hanging off the side of a moving truck, and laying down traffic devices (id.).

10) On October 20, 2009, Employee filed a workers’ compensation claim (WCC) claiming she had suffered a strangulated hernia as a result of pushing, pulling, and moving large barricades and traffic devices while working for Employer.  She sought temporary total disability (TTD) from August 17, 2009, through September 18, 2009, and medical costs of more than $35,000.00 (October 20, 2009, WCC).

11) On November 13, 2009, Employer answered Employee’s claim, disputing TTD and medical costs were owed.  Employer contended the claim was barred by AS 23.30.100, no work injury had occurred, and there was no medical evidence to connect Employee’s medical condition to her employment duties (November 14, 2009, Answer).  

12) On November 13, 2009, Employer controverted all benefits for the same reasons (November 13, 2009, Controversion Notice).

13) On November 16, 2009, Dr. Searles wrote a “To whom it may concern” letter stating Employee was hospitalized on August 17, 2009, and underwent surgery to repair “an incarcerated internal hernia” which he described as “an opening deep in the inside of the abdomen that only becomes symptomatic if bowel progresses through the hole and get pinched.”  He also stated “the bowel can become trapped in the internal hernia after straining, pushing, lifting, bending, twisting, etc.”  Employee described her work as requiring her to push heavy road barricades, move large barrels and lay on her stomach setting cones.  He opined the connection between her hernia and her work was not initially made because of a misdiagnosis of “mesenteric thrombosis” (November 16, 2009, Searles letter).

14) Dr. Searles did not address whether Employee’s work was the substantial cause of Employee’s hernia, did not discuss whether her gastric bypass surgery caused the onset of surgical adhesions which he noted in his operative report, and did not address the fact Employee did not have pain complaints until several weeks after she stopped working and she did not relate her abdominal pain to her work until several weeks later.  

15) On November 30, 2009, Jack Blumberg, M.D., surgeon, performed an employer’s medical evaluation (EME), based on a review of the medical records.  Dr. Blumberg opined the work activities were not the substantial cause for the development of Employee’s internal hernia because it was not medically probable the activities even as described by Employee would be the major contributing cause in the development of the hernia.  He related the probable development of the internal hernia to a mesenteric defect “most probably created at the time of her gastric bypass surgery in 2008.”  “Significant changes in the fat content of her abdominal cavity very likely played a role in the timing of the development of the internal hernia.”  He noted Employee either had no symptoms or the symptoms were not severe enough until August 15 for her to seek medical treatment (November 30, 2009, EME report).

16) On December 7, 2009, Employer again controverted all benefits based on Dr. Blumberg’s EME report (December 7, 2009 Controversion notice).

17) On December 15, 2009, a prehearing conference (PHC) was held at which Employee was provided with a list of attorneys who practice workers’ compensation law, including the information she could not be charged more than $300.00 for representation, and most attorneys do not charge for an initial consultation.  Employee stated she did not want to be deposed until after she had obtained counsel (December 15, 2009, PreHearing Conference Summary).

18) A PHC was held on February 2, 2010, which Employee did not attend (February 2, 2010, PreHearing Conference Summary).

19) On February 4, 2010, Employer scheduled and properly noticed Employee’s deposition for February 15, 2010 (February 4, 2010, Notice of Taking Deposition).

20) Employee did not appear at her deposition (Statement of Counsel to the Scheduled Deposition of Linda Draper, Exhibit B to Employer’s March 2, 2010 Petition to Compel Discovery.)

21) On March 2, 2010, Employer requested Employee be directed to attend her deposition (March 1, 2010 Petition to Compel).  

22) On April 28, 2010, the parties appeared at a PHC.  Employee objected to Employer’s petition to compel her attendance at a deposition because she had already given a statement to the adjuster, did not have an attorney, and felt the actions of Employer and others at the time of injury needed to be clarified.  The board designee explained to Employee a statement given to an adjuster is not the same as a deposition.  Employee also stated she should not have to attend her deposition because she thought Employer was not being truthful and she wanted to submit her own discovery requests (April 28, 2010, PreHearing Conference Summary).  

23) The board designee provided Employee with accurate explanations as to why Employee’s objections were not good cause for her not to attend her deposition and advised her how to proceed with her requests for discovery.  A hearing was set for June 2, 2010, on the issue of whether Employee should be compelled to attend her deposition (id.).

24) On June 2, 2010, the day of the hearing, Employee was contacted by telephone before the hearing was put on the record.  Employee stated she wanted to withdraw her WCC and she did not want to participate in the hearing (record).

25)  On July 7, 2010, Draper I was issued on Employer’s Petition to Compel Discovery, and ordered:
(1) The employer’s March 2, 2010 Petition to Compel employee to attend her deposition is granted.

(2) The employee shall attend her deposition scheduled and properly noticed by the employer at a time mutually convenient to the parties, within 30 days after the issuance of this Decision and Order.

(3)  Any willful failure on the employee’s part to comply with this discovery order compelling her to attend her deposition may result in future sanctions, including dismissal of her claims.  
26) The board’s file does not contain verification Draper I was served on Employee (record).

27) On July 20, 2010, Employer properly notified Employee her deposition would be taken on August 4, 2010 (July 20, 2010, Notice of Taking Deposition).

28) Employee failed to appear at her August 4, 2010 deposition (August 17, 2010, Petition to Dismiss). 

29) On August 18, 2010, Employer requested Employee’s claim be dismissed for failure to comply with Draper I by failing to attend her properly noticed August 4, 2010 deposition (id.).

30) On September 8, 2010, Employer filed its Affidavit of Readiness for Hearing on the written record (September 8, 2010 Affidavit of Readiness for Hearing).
31) On October 27, 2010, another prehearing conference was held.  Employee received notice of the prehearing conference but did not attend (October 27, 2010, Prehearing Conference Summary).

32) A hearing was scheduled for November 30, 2010, on the written record on Employer’s Petition to Dismiss (id.).

33) On November 1, 2010, notice of the November 30, 2010 hearing on the written record was sent to Employee via certified mail, return receipt requested, and by United States First Class mail.  Employee received the hearing notice on November 2, 2010 (record).

34) Employee did not file a hearing brief or otherwise participate in the November 30, 2010 hearing on the written record (record).

35) On December 21, 2010, Draper II was issued ordering Employee to attend her deposition and providing for service of Draper I.  Employee was told if she failed to attend her deposition, her benefits could be suspended and forfeited and her claim dismissed (Draper II at 8).

36) On February 18, 2011, Employee’s deposition was next scheduled for March 8, 2011 (February 18, 2011, Notice of Taking Deposition).

37) On March 4, 2011, Employee filed (1) a handwritten statement attaching the post-hire Letter of Occupational Medical Qualification finding Employee qualified for work dated May 13, 2009, and (2) Opposition to Deposition: Request to Have Workman’s (sic) Compensation For Determination of Claim (Expedited).  In her Opposition, Employee stated she had provided a recorded statement to the insurance company and all medical records had been obtained by Employer’s counsel (record).

38) Employer asserted it had not been served with either the handwritten statement or Employee’s opposition.  Employer was provided an opportunity to review both items at hearing (record).

39) Both documents were accepted into evidence as part of Employee’s opening statement (record).

40) Employee did not attend the March 8, 2011 deposition (March 8, 2011, Statement of Counsel Regarding the Deposition of Linda R. Draper).

41) On March 24, 2011, Employee called in for the scheduled PHC and was asked to leave a call-back number as Employer was also expected to call in for the PHC.  Employee would not leave a call-back number but stated she would call back in 5 minutes.  After Employer called in, board designee waited 20 minutes for Employee to call back which she did not do.  The board designee then set a hearing for June 20, 2011, on Employer’s petition to dismiss Employee’s claim for failure to attend depositions and on Employee’s October 20, 2009 WCC (March 24, 2011, Prehearing Conference Summary).

42) Employee’s deposition was rescheduled for May 11, 2011 (April 20, 2011, Notice of Taking Deposition).

43) On May 27, 2011, Employer’s counsel stated Employee had not been in contact since the Notice of Taking Deposition was served on Employee on April 21, 2011 (May 27, 2011 Affidavit of Counsel).

44) At hearing on June 21, 2011, Employee emphatically stated she would not attend any deposition because she had previously given a statement to the adjuster and she should not have to do anything more.  She also asserted she had provided to Employer all information necessary for Employer to evaluate her claim.  She had not filed a witness list or hearing brief because she is unrepresented by counsel (Draper).

45) Employee was provided an opportunity to provide evidence at hearing but Employee asserted she had provided all information she has and there was nothing more she could or would add to supplement the record.  She relied on Dr. Searles’ letter of November 16, 2009, to support her claim the strangulated hernia was caused by her work (id.).

46) Employee further asserted Employer was trying to avoid paying her benefits for her work injury only because Employer wants to avoid an OSHA violation (id.).

PRINCIPLES OF LAW

AS 23.30.001. Intent of the legislature and construction of chapter.  It is the intent of the legislature that 

(1) This chapter be interpreted so as to ensure the quick, efficient, fair, and predictable delivery of indemnity and medical benefits to injured workers at a reasonable cost to the employers who are subject to the provisions of this 
chapter. . . . 

AS  23.30.005. Alaska Workers’ Compensation Board. . . .

. . . 

(h) The department shall adopt rules for all panels . . . and shall adopt regulations to carry out the provisions of this chapter.  The department may by regulation provide for procedural [or] discovery . . . matters to be heard and decided by . . . a hearing officer. . . .  

AS 23.30.010.  Coverage. (a) Except as provided in (b) of this section, compensation or benefits are payable under this chapter for disability or death or the need for medical treatment of an employee if the disability or death of the employee or the employee's need for medical treatment arose out of and in the course of the employment. To establish a presumption under AS 23.30.120(a)(1) that the disability or death or the need for medical treatment arose out of and in the course of the employment, the employee must establish a causal link between the employment and the disability or death or the need for medical treatment. A presumption may be rebutted by a demonstration of substantial evidence that the death or disability or the need for medical treatment did not arise out of and in the course of the employment. When determining whether or not the death or disability or need for medical treatment arose out of and in the course of the employment, the board must evaluate the relative contribution of different causes of the disability or death or the need for medical treatment. Compensation or benefits under this chapter are payable for the disability or death or the need for medical treatment if, in relation to other causes, the employment is the substantial cause of the disability or death or need for medical treatment.

AS 23.30.107.  Release of information.  (a) Upon request, an employee shall provide written authority to the employer, [or] carrier . . . to obtain medical . . . information relative to the employee’s injury. . . .  
AS 23.30.108.  Prehearings on discovery matters; objections to requests for release of information; sanctions for noncompliance.

. . .  

(b) If a petition seeking a protective order is filed, the board shall set a prehearing within 21 days after the filing date of the petition.  At a prehearing conducted by the board’s designee, the board’s designee has the authority to resolve disputes concerning the written authority.  If the board or the board’s designee orders delivery of the written authority and if the employee refuses to deliver it within 10 days after being ordered to do so, the employee’s rights to benefits under this chapter are suspended until the written authority is delivered.  During any period of suspension under this subsection, the employee’s benefits under this chapter are forfeited unless the board, or the court determining an action brought for the recovery of damages under this chapter, determines that good cause existed for the refusal to provide written authority.
(c) At a prehearing on discovery matters conducted by the board’s designee, the board’s designee shall direct parties to sign releases or produce documents, or both, if the parties present releases or documents that are likely to lead to admissible evidence relative to an employee’s injury.  If a party refuses to comply with an order by the board’s designee or the board concerning discovery matters, the board may impose appropriate sanctions in addition to any forfeiture of benefits, including dismissing the party’s claim, petition, or defense.  If a discovery dispute comes before the board for review of a determination by the board’s designee . . . [t]he board shall uphold the designee’s decision except when the board’s designee’s determination is an abuse of discretion.  

AS 23.30.108(c) provides procedure and authority for control of discovery and resolution of discovery disputes, by giving the board’s designee responsibility to decide all discovery issues at the prehearing conference level, with a right of both parties to seek Board review.  Smith v. CSK Auto, Inc., AWCAC Decision No. 002 (January 27, 2006).   If a party unreasonably or willfully refuses to cooperate in the discovery process, AS 23.30.135 and AS 23.30.108 vest broad discretionary authority for orders to assure parties obtain the relevant evidence necessary to litigate or resolve their claims including the specific authority to order sanctions for refusal to comply with discovery orders.  Bathony v. State of Alaska, D.E.C., AWCB Decision No. 98-0053 (March 18, 1998).  In extreme cases, where an employee willfully obstructs discovery, his or her claim may be dismissed.  See, e.g., Sullivan v. Casa Valdez Restaurant, AWCB Decision No. 98-0296 (November 30, 1998); McCarrol v. Catholic Public Social Services, AWCB No. 97-0001 (January 6, 1007); Maine v. Hoffman/Vranckaert, J.V., AWCB No. 9700241 (November 28, 1997).  Dismissal with prejudice as a sanction for failure to comply with the discovery process is disfavored in all but the most egregious circumstances.  Claims have, however, previously been dismissed, in their entirety, for an employee’s refusal to participate in a deposition.  McCarrol v. Catholic Social Services, supra; Church v. Trident Seafoods Corp., AWCB Decision No. 00-0221 (October 27, 2000).

AS 23.30.108(c) and AS 23.30.135 allow for claim dismissal if an employee willfully obstructs discovery, although this sanction “is disfavored in all but the most egregious circumstances.”  McKenzie v. Assets, Inc., AWCB Decision No. 08-0109 (June 11, 2008).  In exercising this extreme sanction (dismissal of a claim) the board must consider and explain why a sanction short of dismissal would be inadequate to protect the parties’ interests.  Erpelding v. R&M Consultants, Inc., Case No. 3AN-05-12979 CI (Alaska Superior Ct., April 26, 2007), reversing Erpelding v. R&M Consultants, Inc., AWCB Decision No. 05-0252 (October 3, 2006).  “While we have recognized that the trial court need not make detailed findings or examine every alternative remedy, we have held that litigation ending sanctions will not be upheld unless ‘the record clearly indicate[s] a reasonable exploration of possible and meaningful alternatives to dismissal.’”  Hughes v. Bobich, 875 P.2d 749, 753 (Alaska 1994).  “A conclusory rejection of all sanctions short of dismissing an action does not suffice as a reasonable exploration of meaningful alternatives.”  Denardo v. ABC Inc. RV Motorhomes, 51 P.3d 919, 926 (Alaska 2002).

AS 23.30.110.  Procedure on claims.  (c)  Before a hearing is scheduled, the party seeking a hearing shall file a request for a hearing together with an affidavit stating that the party has completed necessary discovery obtained necessary evidence, and is prepared for the hearing. . . . If the employer controverts a claim on a board-prescribed controversion notice and the employee does not request a hearing within two years following the filing of the controversion notice, the claim is denied.

AS 23.30.115.  Attendance and fees of witnesses.  (a) . . . the testimony of a witness may be taken by deposition or interrogatories according to the Rules of Civil Procedure. . . .  

AS 23.30.120. Presumptions. (a) In a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that

(1) the claim comes within the provisions of this chapter. . . .

The presumption’s application involves a three-step analysis.  Louisiana Pacific Corp. v. Koons, 816 P.2d 1379, 1381 (Alaska 1991).  First, Employee must establish a “preliminary link” between the “claim” and his employment.  In less complex cases, lay evidence may be sufficiently probative to make the link.  VECO, Inc. v. Wolfer, 693 P.2d 865, 871 (Alaska 1985).  Employee need only adduce “some,” “minimal” relevant evidence (Cheeks v. Wismer & Becker/G.S. Atkinson, J.V., 742 P.2d 239, 244 (Alaska 1987)) establishing a “preliminary link” between the “claim” and the employment.  Burgess Construction Co. v. Smallwood, 623 P.2d 312, 316.  The witnesses’ credibility is of no concern in this first step.  Excursion Inlet Packing Co. v. Ugale, 92 P.3d 413, 417 (Alaska 2004).

Second, once the preliminary link is established, the presumption is raised and attaches to the claim.  Employer has the burden to overcome the raised presumption by coming forward with substantial evidence rebutting the evidence Employee adduced to raise the presumption.  Miller v. ITT Arctic Services, 577 P.2d 1044, 1046 (Alaska 1978).  “Substantial evidence” is the amount of relevant evidence a reasonable mind might accept as adequate to support a conclusion.  Id. at 1046.   Employer’s evidence is viewed in isolation, without regard to Employee’s evidence.  Id. at 1055.  Therefore, credibility questions and weight accorded Employer’s evidence is deferred until after it is decided if Employer produced a sufficient quantum of evidence to rebut the presumption.  Norcon, Inc. v. Alaska Workers’ Compensation Board, 880 P.2d 1051, 1054 (Alaska 1994); citing Big K Grocery v. Gibson, 836 P.2d 941 (Alaska 1992).

If Employer, in appropriate cases not involving “work-relatedness,” produces substantial evidence rebutting the presumption, the presumption drops out, and Employee must prove all elements of the “claim” by a preponderance of the evidence.  Louisiana Pacific Corp. v. Koons, 816 P.2d 1381; citing Miller v. ITT Services, 577 P 2d. 1044, 1046.  The party with the burden of proving asserted facts by a preponderance of the evidence must “induce a belief” in the fact finders’ minds the asserted facts are probably true.  Saxton v. Harris, 395 P.2d 71, 72 (Alaska 1964).  

In questions involving work-relatedness for claims arising after November 5, 2005, employment must be the substantial cause of the disability or need for medical treatment (AS 23.30.010(a)).  In Runstrom v. Alaska Native Medical Center, AWCAC Decision No. 150 (March 25, 2011), the Alaska Workers’ Compensation Appeals Commission (AWCAC or commission) set out how to apply the presumption analysis for claims arising after November 5, 2005.  The commission stated “if the employer rebuts the presumption, it drops out, and the employee must prove, by a preponderance of the evidence, that in relation to other causes, employment was the substantial cause of the disability, need for medical treatment, etc.  Should the employee meet this burden, compensation or benefits are payable” (id.).  The commission further stated an employer need only demonstrate work is not the substantial cause and does not need to rule out employment as the substantial cause (id.). 

AS 23.30.135.  Procedure before the board.  (a) In making an investigation or inquiry or conducting a hearing the board is not bound by common law or statutory rules of evidence or by technical or formal rules of procedure. . . .  The board may make its investigation or inquiry or conduct its hearing in the manner by which it may best ascertain the rights of the parties. . . .  (Emphasis added).

8 AAC 45.054.  Discovery.  (a)  The testimony of a material witness, including a party, may be taken by written or oral deposition in accordance with the Alaska Rules of Civil Procedure. . . .  (emphasis added).
8 AAC 45.065. Prehearings.  (a) After a claim or petition has been filed, a party may file a written request for a prehearing, and the board or designee will schedule a prehearing. . . .  At the prehearing, the board or designee will exercise discretion in making determinations on

. . .

(6) the relevance of information requested under AS 23.30.107(a) and 
AS 23.30.108;

. . .

(10)  discovery requests; . . . . 
. . .

(c) After a prehearing the board . . . will issue a summary. . . .  The summary will limit the issues for hearing to those that are in dispute at the end of the prehearing. . . .  .
Rule 37.  Failure to Make Disclosures or Cooperate in Discovery: Sanctions. . . .

. . .

(b) Failure to Comply With Order.

. . .

(2) Sanctions by Court in Which Action is Pending.  If a party . . . fails to obey an order to provide or permit discovery . . . the court in which the action is pending may make such orders in regard to the failure as are just, and among others the following:

. . .

(C) An order . . . staying further proceedings until the order is obeyed. . . . 
. . .

(3)  Standard for Imposition of Sanctions.  Prior to making an order under section[] . . . (C) of subparagraph (b)(2) the court shall consider

(A) the nature of the violation, including the willfulness of the conduct and the materiality of the information that the party failed to disclose;

(B) the prejudice to the opposing party;

(C) the relationship between the information the party failed to disclose and the proposed sanction;

(D) whether a lesser sanction would adequately protect the opposing party and deter other discovery violations; and

(E) other factors deemed appropriate by the court or required by law.

The court shall not make an order that has the effect of establishing or dismissing a claim or defense or determining a central issue in the litigation unless the court finds that the party acted willfully (emphasis added).
The Alaska Supreme Court encourages “liberal and wide-ranging discovery under the Rules of Civil Procedure.” Schwab v. Hooper Electric, AWCB Decision No. 87‑0322 at 4, n. 2 (December 11, 1987); citing United Services Automobile Ass’n v. Werley, 526 P.2d 28, 31 (Alaska 1974); see also, Venables v. Alaska Builders Cache, AWCB Decision No. 94-0115 (May 12, 1994).  If it is shown informal means of developing evidence have failed, “we will consider the relevance of the requested information and the method of discovery to be authorized.”  Brinkley v. Kiewit-Groves, AWCB Decision No. 86‑0179 at 5 (July 22, 1986).  

In Whittle v. Weber, 243 P.3d 208 (Alaska 2010), the Alaska Supreme Court discussed and reiterated when “litigation-ending” sanctions for discovery violations may be used and emphasized three findings the trial court must make to justify dismissal: 1) the noncompliant party willfully violated the order at issue; 2) nondisclosure of the information sought will prejudice the moving party; and 3) dismissal is sufficiently related to the violation at issue (id. at 214).  In Whittle, the respondent appeared in open court and stated he would not comply with the court’s discovery order and voiced his pro se view that obeying the order at issue would violate his “constitutional rights.”  The respondent’s legal theory proved incorrect and the superior court entered judgment for his opponent.  On appeal the court gave meaning to “willful” and stated it had upheld findings of “willful noncompliance” when a party “made no effort to comply” with discovery orders and demonstrated “no intention of ever complying with the court’s discovery orders” (id. at 215-16).  The court held it was “incumbent” upon the lower court to “clarify whether Whittle would comply” with the court’s order before imposing sanctions, “much less litigation-ending sanctions.”  The court reversed the superior court’s order and remanded for further proceedings (id. at 216).

ANALYSIS

1) Should Employer’s petition to dismiss Employee’s claim be granted because Employee has willfully and unreasonably refused to allow her deposition to be taken?

To dismiss Employee’s claim for failure to cooperate with discovery, it must be determined her failure to comply with the discovery orders was “willful.”  Employee consistently refused to participate in her deposition, arguing Employer has nothing to gain from deposing her because Employee previously gave a statement to the adjuster and there is no other information to be obtained from her.   Employee was ordered at prehearings and in Draper I and II to attend her depositions.  Even after having been explained the difference between a recorded statement and a deposition, Employee offered no rational reason or excuse for refusing to allow her deposition to be taken.  

It is not up to Employee to decide whether Employer has sufficient evidence to evaluate her claim.  The standard for discovery is wide-ranging and liberal in order to allow parties to gather evidence that may be relevant to the claim or defenses.  Employer proffered sufficient reasons for needing Employee’s deposition, including the need to probe Employee’s job duties and job activities leading up to what Employee asserts were the conditions causing the hernia.  Employer’s reasons were accepted when Draper I ordered Employee to attend her deposition.  When it appeared Employee might not have received the first decision ordering Employee to attend her deposition, Employee was ordered a second time to attend the deposition, and dismissal of her claim was denied.  

At hearing Employee again refused to answer any questions about her claim, asserted she would not participate in her deposition and reiterated, that as far as she was concerned, all necessary and relevant information had been given Employer and filed.  Employee clearly demonstrated she has no intention of ever allowing her deposition to be taken.  Employee has willfully and unreasonably refused to allow her deposition to be taken.  

The Act clearly provides for dismissal orders for a party’s failure to comply with discovery orders.  Under Rule 37, as applied to these cases for guidance, several factors must be considered in imposing a sanction: 1) the violation’s nature, including the party’s willfulness and materiality of the undisclosed information; 2) prejudice to the opposing party; 3) relationship between information the party failed to disclose and the proposed sanction; 4) whether a lesser sanction would adequately protect the opposing party and deter other discovery violations; and 5) other factors deemed appropriate.  

This decision determined Employee’s discovery violation was willful.  Employee’s refusal, in the face of Draper I and II, to participate in her deposition is a stone wall to Employer’s discovery of medical and other relevant information and thus withholds material evidence from discovery.  As such, Employer is prejudiced because it cannot be expected to defend against Employee’s claims without being able to discover relevant information.  As Employer’s defenses cannot be developed without fair discovery, neither should Employee’s claims be allowed to progress.  As evidenced through her past behavior and her clearly articulated decision to never allow her deposition, no lesser sanction is likely to compel Employee to conform to discovery orders.  There is nothing to suggest any lesser sanction would deter Employee’s conduct; consequently, Employer would remain unprotected while Employee tried to move her case forward, at continued expense to Employer.  Whittle.  Ironically, Employee demands an “expedited” decision on her claim while refusing to provide discovery.  This is an egregious case in which Employee openly refuses in public testimony at hearing to comply with discovery orders.  In accordance with AS 23.0.108(c), the appropriate sanction is dismissal.  Employee’s claims will be dismissed for failure to comply with discovery orders.

2)   Is Employee’s work for Employer the substantial cause of her strangulated hernia?

The law requires analysis of the evidence pursuant to AS 23.30.120 to determine if Employee has raised the presumption of compensability she was injured within the course and scope of her employment.  If Employee is able to make the necessary connection between her disability and her work, then the evidence is reviewed to determine if Employee is able to rebut the presumption of work-relatedness with substantial evidence work was not the substantial cause of Employee’s strangulated hernia.  If Employer is able to rebut the presumption, Employee must prove her claim by a preponderance of the evidence that work was the substantial cause of her strangulated hernia. 

Employee contends she sustained a strangulated hernia as a result of her work with Employer and contends her work required heavy lifting, moving of traffic cones on and off of pick-up trucks, hanging off the side of a truck laying down traffic devices.  She is supported in this contention by the November 16, 2009, letter by Dr. Searles noting Employee’s description of her work activities.  The amount of evidence needed to raise the presumption is minimal.  Employee’s statements about her work and the letter from Dr. Searles are sufficient evidence to raise the presumption Employee’s strangulated hernia was caused by her work.  

Employer must rebut the presumption with substantial evidence Employee’s claim is not compensable.   Substantial evidence is evidence which, when viewed in isolation, a reasonable person would accept as adequate to support the conclusion.  Employer proffers Dr. Blumberg’s EME report who opined Employee’s work activities were not the substantial cause of Employee’s strangulated hernia.  Dr. Blumberg provides an alternative explanation that Employee’s hernia was substantially caused by her gastric bypass surgery in 2008.  This evidence, standing alone, is substantial evidence Employee’s hernia was not work related.  

Once the presumption of compensability has been rebutted, the burden is on Employee to prove by a preponderance of the evidence her work was the substantial cause of her hernia.  Employee is unable to meet this burden.  She relies on the November 2006 letter by Dr. Searles, who performed Employee’s gastric bypass surgery in 2008, as evidence work was the cause of the hernia.  However, his letter is insufficient.  Dr. Searles discussed what constitutes an internal hernia and why it can be dangerous.  He also described Employee’s description of her work and her opinion it precipitated the attack.  However, he does not state the hernia was caused by her work activities and does not state her work activities were the substantial cause of the hernia.   He does not discuss whether her gastric bypass surgery caused the onset of surgical adhesions.  In his operative report he noted an internal hernia with several adhesions.   He repaired the internal hernia and performed lysis
 of adhesions on August 17, 2010.    Dr. Searles did not address the fact Employee did not have pain complaints until several weeks after she stopped working and did not relate her abdominal pain to her work until several weeks later.   

Dr. Blumberg, on the other hand, reviewed all of Employee’s medical records and while he agreed Employee had an internal hernia, he concluded her work was not the substantial cause.  His opinion is well-reasoned and supported by the medical records.  His well-reasoned opinion is more persuasive than Dr. Searles’ letter; Employee’s work in the summer of 2009 was not the substantial cause of her hernia.  The adhesions were more likely the product of her gastric bypass surgery.   Moreover, unlike Dr. Searles, Dr. Blumberg noted the absence of pain complaints until after Employee was no longer working, and noted Employee did not attribute her pain to her work until well after her surgery in August.  

Even if Employee’s claim were not dismissed for failure to attend her deposition, Employee would not prevail on the merits of her claim.  For the above reasons, Employee is unable to prove by a preponderance of evidence her work was the substantial cause of her hernia.  Her claim will be denied.

CONCLUSIONS OF LAW

1) Employer’s petition to dismiss Employee’s claim will be granted because Employee has willfully and unreasonably refused to allow her deposition to be taken.

2)  Employee’s work for Employer is not the substantial cause of her strangulated hernia.

ORDER

1)  Employer’s petition for dismissal of Employee’s claim is granted.  

2)  Employee’s claim for benefits is denied.

Dated in Anchorage, Alaska on July 27, 2011.
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APPEAL PROCEDURES

This compensation order is a final decision.  It becomes effective when filed in the office of the board unless proceedings to appeal it are instituted.  Effective November 7, 2005 proceedings to appeal must be instituted in the Alaska Workers’ Compensation Appeals Commission within 30 days of the filing of this decision and be brought by a party in interest against the board and all other parties to the proceedings before the board. If a request for reconsideration of this final decision is timely filed with the board, any proceedings to appeal must be instituted within 30 days after the reconsideration decision is mailed to the parties or within 30 days after the date the reconsideration request is considered denied due to the absence of any action on the reconsideration request, whichever is earlier. AS 23.30.127.

An appeal may be initiated by filing with the office of the Appeals Commission: (1) a signed notice of appeal specifying the board order appealed from and 2) a statement of the grounds upon which the appeal is taken.  A cross-appeal may be initiated by filing with the office of the Appeals Commission a signed notice of cross-appeal within 30 days after the board decision is filed or within 15 days after service of a notice of appeal, whichever is later.  The notice of cross-appeal shall specify the board order appealed from and the grounds upon which the cross-appeal is taken.  AS 23.30.128.

RECONSIDERATION

A party may ask the board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the board within 15 days after delivery or mailing of this decision.

MODIFICATION

Within one year after the rejection of a claim, or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, a party may ask the board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.

CERTIFICATION

I hereby certify the foregoing is a full, true and correct copy of the Final Decision and Order in the matter of LINDA R. DRAPER employee/applicant v. ALASKA INTERSTATE CONSTRUCTION L.L.C., Self-Insured employer/defendant; Case No. 200909745; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, on July 27, 2011.
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Jean Sullivan, Clerk
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� Lysis of adhesions is the process of cutting scar tissue within the body.  Adhesions are scars that form within the body and develop naturally after surgery as part of the healing process (Baptist Health System).  
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