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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 115512
Juneau, Alaska 99811-5512

	MICHAEL A. HUNT, 

                                                  Employee, 

                                                   Applicant

                                                   v. 

ROBERT PONTE, DBA PONTE

ENTERPRISES and RPM SPEED SHOP

                                   Uninsured Employer,

                                                   and 

ALASKA WORKERS’ COMPENSATION

BENEFITS GUARANTY FUND,

                                                   Defendants.

	)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)
	FINAL DECISION AND ORDER AND SUPPLEMENTAL ORDER DECLARING DEFAULT

AWCB Case No.  201003493
AWCB Decision No.  11-0110
Filed with AWCB Anchorage, Alaska

on July 28, 2011


The Alaska Workers’ Compensation Board (Board) heard the Employee’s and Employer’s stipulation of facts and request for order on May 3, 2011 at Anchorage, Alaska.  Attorney Steven Constantino represented Mr. Hunt, who testified at the hearing.  Mr. Ponte represented himself and testified.  Attorney Toby Steinberger represented the Alaska Workers’ Compensation Benefits Guaranty Fund (Fund).  The record closed May 3, 2011 at the conclusion of the hearing.


ISSUES
Mr. Hunt and Mr. Ponte entered into a stipulation of facts regarding Mr. Hunt’s claim and ask that an order be entered based on their stipulation.  The Fund, which was not a party to the stipulation, did not oppose the stipulation or the requested order, but the Fund did not stipulate to its liability for benefits and that issue was not addressed at the hearing.   

1. Should Mr. Hunt be awarded compensation and benefits based upon the stipulation?

2. Should attorney fees be awarded based on the stipulation?

3. Should a supplemental order of default be entered against Mr. Ponte?

FINDINGS OF FACT
Based on the written stipulation of facts filed by the parties on April 29, 2011 and the testimony of the parties at hearing, the following facts and factual conclusions are established by a preponderance of the evidence:

1. Mr. Ponte operated an auto repair business, RPM Auto Repair, in Kodiak, Alaska.  (Stipulation at 2)

2. Mr. Hunt worked at RPM Auto Repair as a mechanic, and on June 28, 1010, he suffered a crush amputation of the tip of his right index finger while removing the driveshaft from a vehicle.  Mr. Ponte learned of the injury the same day.  Mr. Ponte agrees that he was Mr. Hunt’s employer and Mr. Hunt’s injury occurred in the course and scope of his employment. (Id.)  

3. Mr. Ponte did not have workers’ compensation insurance on the day Mr. Hunt was injured, and consequently, he had not filed notice of compliance with the Board.  (Record)

4. On June 29, 2010, Mr. Hunt had surgery on his fingertip by Dr. Alan Wolf at Providence Kodiak Island Medical Center.  Dr. Wolf determined Mr. Hunt was temporarily totally disabled (TTD).  (Stipulation at 3)

5. On July 13, 2010, Mr. Hunt filed a workers’ compensation claim dated July 9. 2010 with the Board seeking permanent partial impairment.  (Record)

6. Mr. Hunt underwent fingertip amputation revision surgery on August 24, 2010, again by Dr. Wolf.  He remained unable to work. (Stipulation at 3)

7. At a September 29, 2010 prehearing, Mr. Hunt amended his claims to include claims for medical costs and related transportation, and TTD from June 28, 2010.  (September 29, 2010 Prehearing Conference Summary)

8. Mr. Hunt last saw Dr. Wolf on November 24, 2010, and was instructed to remain off work for two months.  In December 2010, Mr. Hunt moved to Newport News, Virginia.  (Stipulation at 3)

9. On December 6, 2011, Mr. Hunt filed an amended workers’ compensation claim, dated the dame day, adding claims for penalty, interest, and attorney fees and costs. (Record)

10. Mr. Hunt returned to work on February 7, 2011. (M. Hunt Testimony)

11. Mr. Hunt incurred medical costs totaling $29,428.80 as a result of his injury.  Through her employment, Mr. Hunt’s wife had private health insurance coverage through TRICARE, and Mr. Hunt was covered under her policy at the time of the injury.  TRICARE has paid $9,990.33 of the medical bills for the work injury.  The balance of the medical bills, $19,438.47, was paid personally by Mr. Hunt or remains unpaid.  (Stipulation Revised Exhibit D)  

12. Because the medical bills were not timely paid, the parties agree that a penalty under AS. 23.30.155(e) is also due. (Stipulation at 6, Revised Exhibit D) 

13. The parties agree that Mr. Hunt’s compensation rate is $198.55 per week, and that Mr. Hunt was totally disabled from June 29, 2010 through February 7, 2011, a period of 32 weeks and one day.  Mr. Hunt is due $6,381.96 in past TTD.  (Stipulation at 5, M. Hunt testimony, R. Ponte testimony)  

14. Because Mr. Ponte did not timely report the injury, because Mr. Ponte had not filed evidence of compliance with the Act, and because temporary total disability benefits were not timely paid, the parties agree that penalties under AS 23.30.070(f), AS 23.30.085(b), and AS 23.30.155(e) apply to the TTD. (Stipulation at 6, R. Ponte testimony)

15.  Mr. Ponte agreed that given the nature, length, and complexity of the case and the resulting benefits, $8,483.75 is reasonable attorney’s fee for Mr. Constantino’s services. (Stipulation at 8, R. Ponte testimony).

16. Mr. Ponte has paid no compensation or benefits either to or on behalf of Mr. Hunt.  (Stipulation at 7.)  

17. Mr. Ponte stated that while he hopes to arrange some payment plan, he is presently unable to pay any benefits to Mr. Hunt.  Mr. Ponte agreed to waive the 30 day period under AS 23.30.170 between the entry of an order to pay benefits and the entry of a supplemental order of default.  (R. Ponte testimony)

PRINCIPLES OF LAW
The purpose of the workers’ compensation system is to “compensate the victims of work-related injury for a part of their economic loss.”  Under this system, each employer is required to have workers’ compensation insurance to cover its potential compensation costs . . . .  (footnotes omitted).  

Alyeska Pipeline Service Co. v. DeShong, 77 P.3d 1227, 1234-1235 (Alaska 2003)

Sec. 23.30.001. Intent of the legislature and construction of chapter.

It is the intent of the legislature that

[image: image1](1) this chapter be interpreted so as to ensure the quick, efficient, fair, and predictable delivery of indemnity and medical benefits to injured workers at a reasonable cost to the employers who are subject to the provisions of this chapter;

[image: image2](2) workers' compensation cases shall be decided on their merits except where otherwise provided by statute;

[image: image3](3) this chapter may not be construed by the courts in favor of a party;

[image: image4](4) hearings in workers' compensation cases shall be impartial and fair to all parties and that all parties shall be afforded due process and an opportunity to be heard and for their arguments and evidence to be fairly considered.

Sec. 23.30.070. Report of injury to division.

[image: image5](a) Within 10 days from the date the employer has knowledge of an injury or death or from the date the employer has knowledge of a disease or infection, alleged by the employee or on behalf of the employee to have arisen out of and in the course of the employment, the employer shall send to the division a report . . . 

. . . .

[image: image6](f) An employer who fails or refuses to send a report required of the employer by this section or who fails or refuses to send the report required by (a) of this section within the time required shall, if so required by the board, pay the employee or the legal representative of the employee or other person entitled to compensation by reason of the employee's injury or death an additional award equal to 20 percent of the amounts that were unpaid when due. The award shall be against either the employer or the insurance carrier, or both.

Sec. 23.30.075. Employer's liability to pay.

[image: image7](a) An employer under this chapter, unless exempted, shall either insure and keep insured for the employer's liability under this chapter in an insurance company or association duly authorized to transact the business of workers' compensation insurance in this state, or shall furnish the division satisfactory proof of the employer's financial ability to pay directly the compensation provided for. . . . .

Sec. 23.30.085. Duty of employer to file evidence of compliance.

[image: image8](a) An employer subject to this chapter, unless exempted, shall initially file evidence of compliance with the insurance provisions of this chapter with the division, in the form prescribed by the director.  . . . .

[image: image9](b) If an employer fails, refuses, or neglects to comply with the provision of this section, the employer shall be subject to the penalties provided in AS 23.30.070 for failure to report accidents; but nothing in this section may be construed to affect the rights conferred upon an injured employee or the employee's beneficiaries under this chapter

AS 23.30.095(l) provides an employer shall pay an employee’s bills for medical treatment within 30 days after the date that the employer receives the health provider’s bill.  8 AAC 45.082(d) also addresses payment of medical bills.  It states, in part:

Medical bills for an employee’s treatment are due and payable within 30 days after the date the employer received the medical provider’s bill and a completed report on form 07-6102.  Unless the employer controverts the prescription charges or transportation expenses, an employer shall reimburse an employee’s prescription charges or transportation expenses for medical treatment within 30 days after the employer received the medical provider’ completed report on form 07-6102 and an itemization of the prescription numbers or an itemization of the dates of travel, destination, and transportation expenses for each date of travel

Sec. 23.30.120. Presumptions.

[image: image10](a) In a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that

[image: image11](1) the claim comes within the provisions of this chapter; . . . .

The presumption of compensability is applicable to any claim for compensation under the workers’ compensation statute, including medical benefits.  Meek v. Unocal, 914 P.2d 1276, 1279 (Alaska 1996).
Application of the presumption involves a three-step analysis.  To attach the presumption of compensability, an employee must first establish a "preliminary link" between his or her injury and the employment. See, e.g., Tolbert v. Alascom, Inc., 973 P.2d 603, 610 (Alaska 1999).  “In making the preliminary link determination, the Board may not concern itself with the witnesses' credibility.” Excursion Inlet Packing Co. v. Ugale, 92 P.3d 413, 417 (Alaska 2004).  If the employee establishes the preliminary link, then “if the employer can present substantial evidence that demonstrates that a cause other than employment played a greater role in causing the [need for medical treatment], etc., the presumption is rebutted.”  Runstrom v. Alaska Native Medical Center, Alaska Workers’ Comp. App. Comm’n Dec. No. 150, 7 (Mar. 25, 2011).  Because the employer’s evidence is considered by itself and not weighed at this step, credibility is not examined at this point.  Veco, Inc. v. Wolfer, 693 P.2d 865, 869-870 (Alaska 1985). “If the employer rebuts the presumption, it drops out, and the employee must prove, by a preponderance of the evidence, that in relation to other causes, employment was the substantial cause of the disability, need for medical treatment, etc. Should the employee meet this burden, compensation or benefits are payable.”  Runstrom  at 8.  

Sec. 23.30.145. Attorney fees.


. . . .

[image: image12](b) If an employer fails to file timely notice of controversy or fails to pay compensation or medical and related benefits within 15 days after it becomes due or otherwise resists the payment of compensation or medical and related benefits and if the claimant has employed an attorney in the successful prosecution of the claim, the board shall make an award to reimburse the claimant for the costs in the proceedings, including reasonable attorney fees. The award is in addition to the compensation or medical and related benefits ordered.

Sec. 23.30.155. Payment of compensation.

[image: image13](a) Compensation under this chapter shall be paid periodically, promptly, and directly to the person entitled to it, without an award, except where liability to pay compensation is controverted by the employer.  . . . .

[image: image14](b) The first installment of compensation becomes due on the 14th day after the employer has knowledge of the injury or death. On this date all compensation then due shall be paid. Subsequent compensation shall be paid in installments, every 14 days, except where the board determines that payment in installments should be made monthly or at some other period.

[image: image15]. . . .

[image: image16](e) If any installment of compensation payable without an award is not paid within seven days after it becomes due, as provided in (b) of this section, there shall be added to the unpaid installment an amount equal to 25 percent of the installment. This additional amount shall be paid at the same time as, and in addition to, the installment, unless notice is filed under (d) of this section or unless the nonpayment is excused by the board after a showing by the employer that owing to conditions over which the employer had no control the installment could not be paid within the period prescribed for the payment. The additional amount shall be paid directly to the recipient to whom the unpaid installment was to be paid.

. . . .

(p) An employer shall pay interest on compensation that is not paid when due. Interest required under this subsection accrues at the rate specified in AS 09.30.070 (a) that is in effect on the date the compensation is due.

8 AAC 45.142 Interest.

(a) If compensation is not paid when due, interest must be paid at the rate established in AS 45.45.010. . . .  If more than one installment of compensation is past due, interest must be paid from the date each installment of compensation was due, until paid.  If compensation for a past period is paid under an order issued by the board, interest on the compensation awarded must be paid from the due date of each unpaid installment of compensation.


(b) The employer shall pay the interest


. . . .



(3) on late paid medical benefits to

(A) the employee, . . .if the employee has paid the provider of the medical benefits;

Sec. 23.30.170. Collection of defaulted payments.

[image: image17](a) In case of default by the employer in the payment of compensation due under an award of compensation for a period of 30 days after the compensation is due, the person to whom the compensation is payable may, within one year after the default, apply to the board making the compensation order for a supplementary order declaring the amount of the default. After investigation, notice, and hearing, as provided in AS 23.30.110 , the board shall make a supplementary order declaring the amount of the default. The order shall be filed in the same manner as the compensation order.

ANALYSIS

1. Should Mr. Hunt be awarded compensation and benefits based upon the stipulation?

In their stipulation, the parties agree that Mr. Hunt was Mr. Ponte’s employee and that Mr. Hunt incurred an injury arising out of and in the course of his employment.  This is sufficient to raise the AS 23.30.120 presumption.  As Mr. Ponte agrees with the facts stated in the stipulation and has presented no evidence that a cause other than employment played a greater role in causing Mr. Hunt’s need for compensation or medical treatment, etc., he has not rebutted the presumption.  Mr. Hunt is presumed to be entitled to benefits and compensation under the Act.  

As to temporary total disability benefits, the parties agree that Mr. Hunt’s weekly compensation rate is $198.55 per week and that he was totally disabled for 32 weeks and 1 day.  As a result, he is due $6,381.96 in past TTD.  The parties further agree that Mr. Hunt is entitled to the 20% penalty under AS 23.30.070(f), the 20% penalty under AS 23.30.085(b), and the 25% penalty under AS 23.30.155(e) on the unpaid TTD.  Unpaid TTD and penalties are as follows:

	Item
	Amount

	Unpaid TTD
	
$6,381.96

	AS 23.30.070(f) penalty (20%)
	
$1,276.39

	AS 23.30.085(b) penalty (20%)
	
$1,276.39

	AS 23.30.155(e) penalty (25%)
	
$1,596.49


As to medical benefits, the parties agree that Mr. Hunt incurred medical costs totaling $29,428.80, $19, 438.47 of which was paid by Mr. Hunt or remains unpaid, and  $9,990.33 of which was paid by TRICARE.  The parties agree that those medical costs were not timely paid, and under AS. 23.30.155(e), the party to whom payment is due is entitled to a 25% penalty.
  Medical costs and penalty are as follows:

	Payment Due To
	Amount
	AS 23.30.155(e) Penalty
	Total

	Mr. Hunt and/or Unpaid Providers
	
$19,438.47
	
$4,859.62
	
$24,298.09

	TRICARE
	
$9,990.33
	
$2,497.58
	
$12,487.91

	Total
	
$29,428.80
	
$7,357.20
	
$36,786.00


The parties agree that all compensation and benefits should bear interest at the rate of 3.5% from the date they were due until paid.  The parties agree that interest due on unpaid TTD through the May 3, 2011 hearing totals $140.05.  

2. Should attorney fees be awarded based on the stipulation?

AS 23.30.145(b) provides for the award of an employee’s reasonable attorney fees where an employer has neither controverted nor paid compensation and benefits and the attorney successfully prosecutes the employee’s claim.  Here, Mr. Ponte did not pay, nor did he controvert, any benefits claimed by Mr. Hunt.  Mr. Constantino successfully prosecuted Mr. Hunt’s claim, and both parties have agreed that $8,483.75 is a reasonable amount.  

3. Should a supplemental order of default be entered against Mr. Ponte?

Under AS 23.30.170, where an employer has not paid compensation or benefits due under a Board order within 30 days, an employee can request a supplementary order of default, which can be used to initiate collection through superior court.  Here, while Mr. Ponte has acknowledged that he is liable for benefits, he also states that he cannot pay them and nothing would be served by forcing Mr. Hunt to wait 30 days before coming back to the Board for a supplementary order.  Mr. Ponte has agreed to waive the 30 day requirement, and he consented to entry of supplementary default as part of this decision and order.  

CONCLUSIONS OF LAW

1. Mr. Hunt is entitled to compensation and benefits as agreed in the parties stipulation.

2. Attorney fees will be awarded based on the parties’ stipulation.

3. A supplemental order of default will be entered against Mr. Ponte.

ORDER
1) Mr. Ponte shall pay Mr. Hunt TTD, plus penalties as follows:

	Item
	Amount

	Unpaid TTD
	
$6,381.96

	AS 23.30.070(f) penalty (20%)
	
$1,276.39

	AS 23.30.085(b) penalty (20%)
	
$1,276.39

	AS 23.30.155(e) penalty (25%)
	
$1,596.49


2) Mr. Ponte shall pay medical costs to Mr. Hunt, unpaid medical providers, or TRICARE at follows:

	Payment Due To
	Amount
	AS 23.30.155(e) Penalty
	Total

	Mr. Hunt and/or Unpaid Providers
	
$19,438.47
	
$4,859.62
	
$24,298.09

	TRICARE
	
$9,990.33
	
$2,497.58
	
$12,487.91

	Total
	
$29,428.80
	
$7,357.20
	
$36,786.00


3) Mr. Ponte shall pay interest 3.5% on the TTD and medical costs from the date due until paid.

4) Mr. Ponte shall pay Mr. Constantino attorney fees and costs of $8,483.75.  

5) Mr. Ponte is in default under AS 23.30.170(b), and a supplementary order declaring him in default incorporated into this order.  Mr. Ponte is in default as follows:

	Item
	Amount

	Unpaid TTD
	
$6,381.96

	AS 23.30.070(f) penalty (20%)
	
$1,276.39

	AS 23.30.085(b) penalty (20%)
	
$1,276.39

	AS 23.30.155(e) penalty (25%)
	
$1,596.49

	Medical Benefits
	
$29,428.80

	AS 23.30.155(e) Penalty
	
$7,357.20

	Interest
	
$104.50

	Attorney Fees
	
$8,483.75

	    Total Amount in Default
	
$55,905.03


Dated at Anchorage, Alaska on July 28, 2011.





ALASKA WORKERS' COMPENSATION BOARD






Ronald P. Ringel, Designated Chairman






Robert Weel, Member






David Robinson, Member

APPEAL PROCEDURES
This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Effective November 7, 2005 proceedings to appeal must be instituted in the Alaska Workers’ Compensation Appeals Commission within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board. If a request for reconsideration of this final decision is timely filed with the Board, any proceedings to appeal must be instituted within 30 days after the reconsideration decision is mailed to the parties or within 30 days after the date the reconsideration request is considered denied due to the absence of any action on the reconsideration request, whichever is earlier. AS 23.30.127

An appeal may be initiated by filing with the office of the Appeals Commission: (1) a signed notice of appeal specifying the board order appealed from and 2) a statement of the grounds upon which the appeal is taken.  A cross-appeal may be initiated by filing with the office of the Appeals Commission a signed notice of cross-appeal within 30 days after the board decision is filed or within 15 days after service of a notice of appeal, whichever is later.  The notice of cross-appeal shall specify the board order appealed from and the grounds upon which the cross-appeal is taken.  AS 23.30.128

RECONSIDERATION
A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION
Within one year after the rejection of a claim, or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of MICHAEL A. HUNT employee/applicant; v. ROBERT PONTE, employer/defendant; Case No(s). 201003493; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, on July 28, 2011.






Jean Sullivan, Clerk
�








� Exhibit D to the parties’ stipulation applies the 25% penalty of AS 23.30.1559(e) to medical costs, but it does not address penalties under either AS 23.30.070(f) or AS 23.30.085(b).  As it is unclear whether the parties intended those penalties to apply, they are not addressed in this decision and order. 
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