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ALASKA WORKERS' COMPENSATION BOARD

Juneau, Alaska 99811-5512
P.O. Box 115512

	GARY L. JOHNSON, 

                                  Employee, 

                                             Applicant,

                                                 v. 

PRINCE OF WALES 

HATCHERY ASSOCIATION,

                                  Employer,

                                              and 

ALASKA NATIONAL INSURANCE CO.,

                                 Insurer,

                                                Defendants.
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)
	INTERLOCUTORY 

DECISION AND ORDER

AWCB Case No.  201010391
AWCB Decision No. 11-0111

Filed with AWCB Juneau, Alaska

on July 28, 2011


Prince of Wales Hatchery Association and Alaska National Insurance Co.’s (Employer) petition to modify the Reemployment Benefits Administrator Designee’s (RBA) determination of Employee’s eligibility for reemployment benefits was heard on July 12, 2011, in Juneau, Alaska.  Attorney Theresa Hennemann represents Employer.  Gary Johnson (Employee), self-represented, did not appear.  Employee received notice of the July 12, 2011 hearing, and the hearing proceeded without Employee’s participation.  This decision examines the oral order to proceed in Employee’s absence, memorializes the order, and addresses Employer’s petition on its merits.  The record was held open until July 14, 2011, for Employer to file additional records, and closed on July 14, 2011, after the records were received.

ISSUES

Employer contends the RBA’s determination of Employee’s eligibility for reemployment benefits should be modified based on a change of conditions.  Specifically, it contends although Employee’s physician predicted Employee would have permanent impairment, at the time of Employee’s medical stability Employee was assessed a zero percent permanent partial impairment (PPI) rating.  It therefore contends Employee is no longer eligible for reemployment benefits.

Employee did not attend the hearing or file a response to Employer’s petition for modification, so his contentions are unknown.

1)  Shall the hearing proceed in Employee’s absence?

2) Shall the RBA’s determination of Employee’s eligibility for reemployment benefits be modified under AS 23.30.130?

FINDINGS OF FACT

A review of the entire record establishes the following facts by a preponderance of the evidence:

1) On August 2, 2010, Employee injured his low back while pulling nets when he was working as an aquaculturist for Employer.  (Report of Injury, August 3, 2010; Physician’s Report, November 17, 2010).
2) Employee immediately began treating with Michael Melendrez, D.C., who referred Employee to John Bursell, M.D., for evaluation of Employee’s low back pain with bilateral thigh numbness.  (Chart Note, Dr. Bursell, September 8, 2010).
3) On September 8, 2010, Dr. Bursell evaluated Employee for low back pain and diagnosed bilateral lumbar sensory radiculopathy most likely due to lumbar disc herniation.  (Chart Note, Dr. Bursell, September 8, 2010).
4) On November 2, 2010, Dr. Bursell prescribed a work-hardening program and referred Employee to United Back Care, Inc. (UBC) for evaluation for participation in the program.  (Prescription Note, Dr. Bursell, November 2, 2010).

5) On December 16, 2010, physiatrist Aleksandra Zietak, M.D., and orthopedic surgeon Lance Brigham, M.D., examined Employee for an employer’s independent medical evaluation (EIME).  Drs. Zietak and Brigham’s diagnoses included a probable work-related lumbar sprain, but opined the substantial cause of Employee’s low back pain was non-work related deconditioning and obesity.  They also opined there was no ratable impairment for the lumbar spine due solely to Employee’s work injury.  They agreed with Dr. Bursell’s recommendation for a work-hardening program, predicting Employee would be able to return to work without restrictions after completion of the recommended formal six-week work-hardening program.  (EIME Report, Drs. Zietak and Brigham, December 16, 2010).
6) On January 4, 2011, Dr. Bursell predicted Employee would have a PPI rating as a result of the work injury according to the American Medical Association’s (AMA) Guides to the Evaluation of Permanent Impairment, Sixth Edition (Guides).  (Dr. Bursell response to Letter from rehabilitation specialist Denise Van Der Pol, January 4, 2011).
7) On January 4, 2011, Ms. Van Der Pol recommended Employee be found eligible for reemployment benefits.  Ms. Van Der Pol’s recommendation was based in part on Dr. Bursell’s prediction Employee would have permanent partial impairment as a result of the work injury, ratable under the AMA Guides.  (Eligibility Evaluation Conclusion, January 4, 2011).
8) On January 18, 2011, the RBA determined Employee was eligible for reemployment benefits.  The RBA’s determination was based in part on Dr. Bursell’s prediction Employee would have permanent partial impairment as a result of the work injury, ratable under the AMA Guides.  (Letter from RBA to Gary Johnson, January 18, 2011).
9) On February 23, 2011, Employee completed his work-hardening program with J. David Sinclair, M.D., staff physician at United Back Care, Inc. (UBC).  (UBC, Inc. Treatment Progression Update, February 23, 2011).
10) On February 28, 2011, in response to Employer’s inquiry, Dr. Sinclair agreed with Drs. Zietak and Brigham Employee’s work injury did not cause any permanent partial impairment ratable under the AMA Guides.  (Dr. Sinclair response to Letter from Betty Sue Bovee, February 28, 2011).
11) On March 11, 2011, Employer filed a compensation report, reflecting the last payment of temporary total disability was made on February 26, 2011.  (Compensation Report, March 11, 2011).

12) On March 21, 2011, Employer filed a petition to modify the RBA’s determination of Employee’s eligibility for reemployment benefits, based on Employee’s lack of permanent partial impairment ratable under the AMA Guides.  (Petition, March 21, 2011).
13) On May 3, 2011, a prehearing conference was held to discuss Employer’s petition to modify.  Employee attended the prehearing conference by telephone.  A hearing on Employer’s petition was scheduled for July 12, 2011.  The prehearing conference summary stated, “An oral hearing is scheduled for July 12, 2011 in Juneau.”  A copy of the prehearing conference summary was mailed to Employee at his address of record in this case.  (Prehearing Conference Summary, May 3, 2011).
14) On May 11, 2011, in response to Employer’s inquiry, Dr. Bursell agreed Employee had reached medical stability and had not incurred permanent impairment ratable under the AMA Guides.  (Dr. Bursell response to Letter from Carol Jacobsen, R.N., May 11, 2011).
15) On May 16, 2011, Employee received the hearing notice sent by certified mail on May 4, 2011.  (Delivery Information for Certified Mail No. 7108 2133 3937 4791 3034, May 20, 2011).
16) Employee is medically stable and has been since the completion of his work-hardening program on February 23, 2011.  Employee has no permanent partial impairment ratable under the AMA Guides as a result of his August 2, 2010 work injury.  (Dr. Sinclair response to Letter from Betty Sue Bovee, February 28, 2011; Dr. Bursell response to Letter from Carol Jacobsen, R.N., May 11, 2011).
17) There has been a change of conditions sufficient to warrant modification of Employee’s entitlement to reemployment benefits.  Specifically, the RBA relied on Dr. Bursell’s opinion when determining Employee was eligible for reemployment benefits.  Since that determination, there has been a change in Dr. Bursell’s opinion regarding Employee’s permanent partial impairment rating.  As reflected in Dr. Bursell’s most recent opinion, after completing a work hardening program, Employee has no ratable permanent partial impairment as a result of the work injury.  Id.
18) Employer’s petition for modification, filed before one year after the date of the last payment of compensation under AS 23.30.185, was timely filed. (Compensation Report, March 11, 2011; AS 23.30.130(a)).

PRINCIPLES OF LAW

AS 23.30.041. Rehabilitation and reemployment of injured workers … 
(f) An employee is not eligible for reemployment benefits if

…
(4) at the time of medical stability, no permanent impairment is identified or expected.

An employee must satisfy several tests to be eligible for reemployment benefits. Among these are tests which render an employee “not eligible” if not met.  AS 23.30.041(f).  In Rydwell v. Anchorage School District, 864 P.2d 526 (Alaska 1993), the Alaska Supreme Court affirmed the superior court’s denial of an employee’s entitlement to reemployment benefits because the employee had no ratable PPI under the AMA Guides.  The court stated an employee may start vocational rehabilitation before the employee reaches medical stability, based upon a physician’s prediction of physical capacities.  However, “once the employee has reached medical stability, [the employee] must have a permanent impairment, calculated under AS 23.30.190(b)’s provisions for use of the AMA Guides,” and an employee receiving a zero percent PPI rating under the AMA Guides is ineligible for reemployment benefits.  Id. at 531.

In Allred v. Subway of Mats-Su, Inc., AWCB Decision No. 05-0318 (December 5, 2005), a change in an employee’s treating physician’s opinion constituted a sufficient change in conditions to warrant modification of the RBA’s eligibility determination under 
AS 23.30.130(a).  In Allred, the RBA relied on an employee’s treating physician’s PPI prediction in determining the employee was eligible for reemployment benefits.  After the RBA made the determination, the physician revised his opinion, stating the employee had no ratable PPI.

AS 23.30.130. Modification of awards. (a) Upon its own initiative . . . on the ground of a change in conditions . . . or because of a mistake in its determination of a fact, the board may, before one year after the date of the last payment of compensation benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, whether or not a compensation order has been issued, or before one year after the rejection of a claim, review a compensation case under the procedure prescribed in respect of claims in AS 23.30.110.  Under AS 23.30.110 the board may issue a new compensation order which terminates, continues, reinstates, increases, or decreases the compensation, or award compensation. . . .

In the case of a factual mistake or a change in conditions, a party “may ask the board to exercise its discretion to modify the award at any time until one year” after the last compensation payment is made, or the board rejected a claim.  George Easley Co. v. Lindekugel, 117 P.3d 734, 743 (Alaska 2005).  AS 23.30.130 has been applied to changes in conditions affecting reemployment benefits and vocational status.  See, e.g., Griffiths v. Andy’s Body & Frame, Inc., 165 P.3d 619 (Alaska 2007); Imhof v. Eagle River Refuse, AWCB Decision No. 94-0330 (December 29, 1994).  This includes a change in the treating physician’s opinion on which the RBA relied when making a reemployment benefits eligibility determination.  See, e.g., Griffiths v. Andy’s Body & Frame, Inc., 165 P.3d 619 (Alaska 2007); Imhof v. Eagle River Refuse, AWCB Decision No. 94-0330 (December 29, 1994); Wickett v. Arctic Slope Consulting Group, AWCB Decision No. 02-0057 (April 3, 2002); Philley v. AIS, Inc., AWCB Decision No. 03-0228 (September 19, 2003).  The board may decide, based on evidence in the record upon conclusion of a hearing on modification, whether an employee had a ratable permanent impairment entitling the employee to reemployment benefits.  See, e.g., Griffiths, 165 P.3d at 624.
Right to board review under AS 23.30.130(a) arises whether or not a compensation order has been issued.  The board may modify so long as the board’s review process begins within one year of the last payment of compensation or the rejection of the claim.  See, e.g., Griffiths, 165 P.3d at 623.

8 AAC 45.060. Service.  
. . .

(e) Upon its own motion or after receipt of an affidavit of readiness for hearing, the board will serve notice of time and place of hearing upon all parties at least 10 days before the date of the hearing unless a shorter time is agreed to by all parties or written notice is waived by the parties. 

(f) Immediately upon a change of address for service, a party or a party’s representative must file with the board and serve on the opposing party a written notice of the change.  Until a party or the board receives written notice of a change of address, documents must be served upon a party at the party’s last known address. 

8 AAC 45.070.  Hearings. (a) Hearings will be held at the time and place fixed by notice served by the board under 8 AAC 45.060(e).  A hearing may be adjourned, postponed, or continued from time to time and from place to place at the discretion of the board or its designee, and in accordance with this chapter. . . .

. . .

(f) If the board finds that a party was served with notice of hearing and is not present at the hearing, the board will, in its discretion, and in the following order of priority, 

(1) proceed with the hearing in the party’s absence and, after taking evidence, decide the issues in the application or petition; 

(2) dismiss the case without prejudice; or 

(3) adjourn, postpone, or continue the hearing. 

8 AAC 45.150.  Rehearings and modification of board orders.  (a) The board will, in its discretion, grant a rehearing to consider modification of an award only upon the grounds stated in AS 23.30.130.

(b) A party may request a rehearing or modification of a board order by filing a petition for a rehearing or modification and serving the petition on all parties in accordance with 8 AAC 45.060.


(c) A petition for a rehearing or modification based upon change of conditions must set out specifically and in detail the history of the claim from the date of the injury to the date of filing of the petition and the nature of the change of conditions. The petition must be accompanied by all relevant medical reports, signed by the preparing physicians, and must include a summary of the effects which a finding of the alleged change of conditions would have upon the existing board order or award.

…


(e) A bare allegation of change of conditions or mistake of fact without specification of details sufficient to permit the board to identify the facts challenged will not support a request for a rehearing or a modification.

(f) In reviewing a petition for a rehearing or modification the board will give due consideration to any argument and evidence presented in the petition.  The board, in its discretion, will decide whether to examine previously submitted evidence.

8 AAC 45.150(e) requires specific facts, not just a general allegation, of a change of conditions to serve as a basis for modification. See, e.g., Lindhag v. State, Dep’t of Natural Resources, 123 P.3d 948, 957 (Alaska 2005).

ANALYSIS

1)  Shall the hearing proceed in Employee’s absence?

As a preliminary matter, at hearing, Employee was found to have received notice of the hearing and it was orally decided to proceed with the hearing in Employee’s absence.  Employee received notice of the hearing three times: 1) verbally at a May 3, 2011 prehearing conference which Employee attended; 2) by service of the May 3, 2011 prehearing conference summary to Employee’s address of record in the board’s file; and 3) by receipt of a formal hearing notice.  A formal hearing notice was sent to Employee by certified mail, and Employee signed for it on May 16, 2011.  Employee was properly served with notice of the July 12, 2011 hearing, yet failed to appear.  Proceeding in Employee’s absence was proper.

2)  Shall the RBA’s determination of Employee’s eligibility for reemployment benefits be modified under AS 23.30.130?

Employer identifies specific evidence Employee has no PPI ratable under the AMA Guides, contends this evidence developed after the RBA’s determination, and contends Employee is consequently ineligible for reemployment benefits under AS 23.30.041(f)(4).  Employer requests modification of the RBA’s determination, under AS 23.30.130(a), on the grounds of change of conditions.

Like Allred, this case involves a change in a treating physician’s opinion regarding an employee’s PPI rating.  Here, the RBA relied on Dr. Bursell’s opinion when determining Employee was eligible for reemployment benefits.  After the RBA’s determination, Dr. Bursell revised his opinion regarding Employee’s PPI rating.  As reflected in Dr. Bursell’s most recent opinion, after completing a work hardening program, Employee has no ratable PPI as a result of the work injury.  Consequently, Employee is no longer entitled to reemployment benefits.  Rydwell, 864 P.2d at 531; Griffiths, 165 P.3d at 624; Allred v. Subway of Mats-Su, Inc., AWCB Decision No. 05-0318 (December 5, 2005).  Employer’s petition will be granted. 

CONCLUSIONS OF LAW

1)  The hearing shall proceed in Employee’s absence.

2) The RBA’s determination of Employee’s eligibility for reemployment benefits shall be modified under AS 23.30.130.

ORDER

1) Employer’s petition to modify the RBA’s determination of Employee’s eligibility for reemployment benefits is granted.
2) Employee’s entitlement to benefits under AS 23.30.041 is terminated, effective the date of this decision and order.
Dated in Juneau, Alaska on July         , 2011.




ALASKA WORKERS’ COMPENSATION BOARD





Marie Y. Marx, Designated Chair





Chuck M. Collins, Member





Bradley S. Austin, Member

RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION

Within one year after the rejection of a claim, or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.

PETITION FOR REVIEW

Under Monzulla v. Voorhees Concrete Cutting, No. S-13640, 2011 WL 2515504 (Alaska June 24, 2011), a party may seek review of an interlocutory or other non-final Board decision and order.  Within 10 days after service of the Board’s decision and order a party may file with the Alaska Workers’ Compensation Appeals Commission a petition for review of the interlocutory or other non-final Board decision and order.  The commission may or may not accept a petition for review and a timely request for relief from the Alaska Supreme Court may also be required. 

CERTIFICATION

I hereby certify the foregoing is a full, true and correct copy of the Interlocutory Decision and Order in the matter of GARY L. JOHNSON employee / applicant; v. PRINCE OF WALES HATCHERY ASSOCIATION, employer; ALASKA NATIONAL INSURANCE CO., insurer / defendants; Case No. 201010391; dated and filed in the office of the Alaska Workers’ Compensation Board in Juneau, Alaska, on July          , 2011.





Lynda Gillespie, Workers’ Compensation Officer
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