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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 115512
Juneau, Alaska 99811-5512

	TYRONNE N. CHISHOLM, 

                                  Employee, 

                                     Applicant

                                   v. 

STATE OF ALASKA,

                                   Employer,

                                      Defendant


	)

)

)

)

)

)

)

)

)

)

)

)

)

)
	FINAL DECISION AND ORDER

AWCB Case No.  200713087
AWCB Decision No.11- 0117  

Filed with AWCB Anchorage, Alaska

on August 5, 2011


On June 15, 2011, Tyronne N. Chisholm’s (Employee) workers’ compensation claim was heard in Anchorage, Alaska.  Employee represented himself and testified. Krista Hoshiko also testified on behalf of Employee.   Attorney Krista Schwarting represented the State of Alaska (Employer).  The record was held open until June 29, 2011, to allow the parties an opportunity to procure additional records from the Veterans Administration (VA).  The record closed on June 29, 2011, with receipt of additional VA records.  


ISSUES
Employee contends he is entitled to temporary total disability benefits (TTD) from October 29, 2007 to date of medical stability, permanent partial impairment benefits (PPI) when rated, onging medical treatment and transportation related expenses, and interest on unpaid benefits arising out of a work related injury in May 2007 when he slipped on the ice and fell on his back while attempting to get into the work transportation vehicle.  He contends this injury was witnessed by his co-worker A.J. Bergman.  Employee further contends, even though he was previously injured in the military, he was able to work until the 2007 injury.  However, he contends since the May 2007 injury his condition has continued to deteriorate until he is no longer able to work.  He further contends he should be entitled to reemployment benefits.  

Employer contends Employee was not injured in the course and scope of his employment because no work injury occurred in May 2007.  The only incident which might have occurred happened in March or April 2007, and was at most a temporary aggravation.  Employer further contends Employee’s problems are due to his pre-existing military injury for which he has been declared to be 70% disabled.  Employer further contends Employee is not eligible for reemployment benefits because he was found ineligible on June 24, 2009 by Rehabilitation Benefits Administrator Designee (RBA Designee) Deborah Torgerson and Employee did not timely appeal this decision.   Employer contends Employee is not entitled to any TTD because it paid TTD until Employee was found to be medically stable and it then paid Employee AS 23.30.041(k) benefits until Employee was found not eligible for reemployment benefits.  Employer contends it has overpaid TTD because the May 2007 incident did not occur, and if Employee did sustain an injury in the spring of 2007, the injury is not the substantial cause of any disability or need for medical treatment.  Employer further contends Employee did not have any permanent worsening of Employee’s condition from either the May 2007 or an incident in March or April 2007.  

1)
Is Employee entitled to additional TTD, PPI, transportation and medical costs?

2)
Is Employee entitled to reemployment benefits?


FINDINGS OF FACT

Evaluation of the administrative record as a whole establishes the following facts and factual conclusions by a preponderance of the evidence:

1) Employee sustained a low back injury in 1996 while serving in the military for which he has now received a 70% disability rating (October 13, 2010, VA letter, filed June 29, 2011).

2) On February 11, 1996, Employee reported back pain and was placed on bed rest for 24 hours (February 11, 1996 military individual sick slip).

3) Employee treated over the years for chronic low back pain with the VA (record).

4) On December 4, 2000, Employee had x-rays of the lumbosacral spine which appeared normal (December 4, 2000, VA x-ray report).  

5) On December 6, 2000, Employee had an MRI
 which showed a broad based disc bulge at L5-S1 with an annular tear and mild bilateral lateral recess narrowing (December 6, 2000, MRI report).

6) Employee continued to treat for chronic low back pain between 2000 and 2006 (record).

7) On June 26, 2006, Employee was seen at the VA with complaints of worsening pain in lower back and numbness in left leg (June 26, 2006, VA medical report).

8) On January 3, 2007, Employee was seen again with ongoing complaints of low back pain (January 3, 2007, VA medical report).

9) Sometime in the first week of May 2007, Employee asserts he reinjured his low back when he slipped on ice returning to the transportation vehicle at the U.S. Post Office in the Sunshine Mall.  His partner A.J. Bergman observed his slip and fall onto his back (May 28, 2009, Employee depo at 147 -148). 

10) Employee described the injury as occurring when he slipped on the snow packed parking lot.  Because he tries to keep himself in good physical condition he did not feel the need to immediately seek medical treatment (October 9, 2009, Employee depo. at 154-156; 161-165). 

11) A.J. Bergman testified the slip occurred in late March or early April 2007 but no actual fall occurred (March 16, 2010, Bergman depo. at 5-9).

12) On June 18, 2007, Employee saw Stephanie M. Friess, ANP, at the VA, with complaints of chronic back pain as a result of an exacerbation in the last two days but with no injury or anything unusual.  Employee stated he felt he needed surgery since the pain had been going on so long and noted this was the second exacerbation in 2007 (June 18, 2007, Friess chart note).

13) On June 18, 2007, Employee underwent an x-ray of the lumbar spine which showed mild retrolisthesis of L5 on the sacrum (June 18, 2007, x-ray report).

14) On June 22, 2007, Employee was seen by Major L. David Carnes, PA,  at Elmendorf AFB Emergency Room, with complaints of low back pain (June 22, 2007, Emergency Room report).

15) On June 25, 2007, Employee had an MRI of the lumbar spine which showed an annular tear and focal disc herniation at L5-S1 on the left, impinging on the nerve roots at S1 and possibly at S2 along with some narrowing of the neuroforamina at L5-S1 (June 25, 2007, MRI report).

16) On June 25, 2007, Employee began treating with Mark Barbee, D.C., who wrote an undated letter “to whom it may concern” stating Employee reported a slip and fall on May 1, 2007, and noted the lumbar MRI showed a left-sided herniation which “appears to have worsened following his fall on May 1st, 2007 when the 12/06/2000 MR is compared to the subsequent studies after May 1st.”  Dr. Barbee referred Employee to John Chiu, M.D., for consideration of endoscopic decompressive microdisectomy (Ex. 6, Employer’s hearing brief).

17) On July 13, 2007, Employee signed a report of occupational injury with Employer stating he had slipped on ice getting into the transportation vehicle in May 2007.  Employee also identified two prior work injuries on the report of injury – one in 2001 involving a motor vehicle accident and one in 2006 where he slipped on court house steps (July 13, 2007, Report of Occupational injury).

18) On or about the same date, Employee wrote a letter to the board setting out his history of work related injuries.  Employee was injured in a motor vehicle accident on January 7, 2001, while transporting prisoners for which he reported slight pains in his lower back and occasional neck pain.   He reported an injury in October 2006 when he slipped on the stairs at the Nesbitt building (i.e. court house).  Then, he reported in May 2007 “at about 0740 hours” he was entering his work vehicle when he slipped on “ice full force landing on my back.”  He stated he did not realize the extent or severity of pain in his left leg and back until he saw his doctor (Employee’s statement, Ex. 1 to Employers’ hearing brief).

19) On August 3, 2007, Employee was seen at Providence Hospital Medical Center Rehabilitation Services on referral from Ms. Friess.  Employee reported back pain starting when he was getting out of bed on June 18, 2007.  He reported seeing a chiropractor every day since June 24, 2007. He denied any significant prior medical history and was reporting pain radiating down his left leg (August 3, 2007, chart report).

20) On August 29, 2007, Employee reported a significant flare-up of left sciatic radicular pain while he was in Texas for training (August 29, 2007, Barbee physician report).

21) On October 12, 2007, Employee saw John Ballard, M.D., and Jim Vancho, D.C., for an Employers’ Medical Evaluation (EME).  They diagnosed a lumbosacral strain/sprain as a result of the May 2007 slip and fall.   They noted an underlying chronic low back condition which was temporarily aggravated by the May 2007 slip and fall.  Employee was medically stable as of July 1, 2007, with no permanent impairment.  The fall in May 2007 was not the substantial cause of Employee’s ongoing problems but rather the substantial cause was his underlying degenerative disc disease from his military duty as a paratrooper (October 12, 2007, EME report).

22) On November 2, 2007, Employee filed a Workers’ Compensation Claim (WCC) seeking TTD from October 29, 2007 and ongoing, PPI, medical and related transportation costs, interest, and a Second Independent Medical Evaluation (SIME) (November 2, 2007, WCC). 

23) On November 26, 2007, Employer filed a controversion of all benefits based on the EME (November 21, 2007, Controversion).

24)  On November 26, 2007, Employee had another MRI which showed a herniation at L5-S1 which was larger than the disc bulge on the December 6, 2000, and June 25, 2007, MRIs (November 26, 2007, MRI report).

25) On November 30, 2007, Employee’s counsel filed a WCC  seeking TTD from October 25, 2007 and ongoing, PPI when rated, medical and transportation related costs, interest, attorney’s fees and costs, and an SIME (November 30, 2007 WCC).

26) On December 17, 2007, Davis C. Peterson, M.D., noted Employee continued to have symptomatic back pain and recommended a microlaminaotomy to maximally decompress the S1 nerve root (December 17, 2007, Peterson report).

27) On January 11, 2008, Employee was evaluated by the VA for ongoing disability (January 11, 2008, VA report).

28) On March 19, 2008, Employee was seen by William A. Ross, D.C., for a Second Independent Medical Evaluation (SIME).  Dr. Ross relied on the history provided to him by Employee for the description of the work incident.  Dr. Ross opined Employee’s current complaints were caused by the May 2007 fall and stated Employee’s previously only had serious low back pain from kidney stones.  He further opined Employee had no radiculopathy from the pre-existing back pain and no pain “for some time before the fall.”  Dr. Ross also relied on “the most recent MRI, where the size of the L5-S1 herniation was found to have increased” and noted evidence of left calf atrophy.  He recommended Employee follow the advice of Dr. Peterson and undergo the microdiscectomy recommended by Dr. Peterson.  Employee could not return to work as a court service officer at the time of the evaluation (March 19, 2008, Ross SIME report).

29) Dr. Ross’s report is given less weight because he seemed to be unaware of Employee’s consistent longstanding treatment for low back pain related to the military disability and he largely relied on Employee’s description of an injury the first week of May 2007 from a slip and fall on ice (experience, observations, and judgment).

30) On March 19, 2008, Employee saw Thomas L. Gritzka, M.D., for an SIME.  Dr. Gritzka took a history from Employee including Employee’s description of the slip and fall on ice occurring on May 1, 2007.  Dr. Gritzka opined the change in Employee’s back condition from the MRI done in 2000 to the MRI on November 26, 2007, which showed a large intervertebral disc herniation, was solely attributable to Employee’s described slip and fall on May 1, 2007.    He, therefore, opined Employee’s lower leg symptoms were caused by the extruded intervertebral disc at L5-S1 which he attributed to the May 1, 2007 fall.  He recommended Employee proceed with the lumbar laminotomy and discectomy at L5-S1 recommended by Dr. Peterson. He also opined Employee was not medically stable and not able to return to work as a court service officer (March 19, 2008, Gritzka SIME Report).

31) Dr. Gritzka’s report is given less weight because he largely relies on Employee’s complaints and Employee’s description of a fall on ice in May 2007 in reaching his conclusions (experience, observations, and judgment).

32) On July 18, 2008, Dr. Ballard again evaluated Employee and agreed with Dr. Peterson’s recommendation for microdisectomy but disagreed with Dr. Barbee’s recommendation for endoscopic decompressive microdiscectomy (July 18, 2008, EME report).

33) On March 10 and March 12, 2009, Employee saw Paul Craig, Ph.D, Clinical Neuropsychologist, on referral from Dr. Peterson.  Dr. Craig did not find Employee to be a malingerer but did find he has a tendency to convert emotional distress into bodily complaints and concerns.  Employee is also at risk for having unrealistic expectations for “miraculous recovery in association with an invasive procedure” (March 10 and March 12, 2009 report).

34) On April 11, 2009, Employee was again evaluated by Dr. Ballard who repeated his diagnosis of lumbosacral strain from the slip and fall in May 2007 along with preexisting degenerative disc disease L5-S1.  He opined the slips and falls in 2006 and 2007 were minor strains with no permanent aggravation.  Employee had radicular symptoms predating the May 2007 incident and the work injury is not the substantial cause of any need for ongoing medical treatment.  The substantial cause for ongoing medical treatment is the pre-existing degenerative disc disease (April 11, 2009, EME report).  

35) On April 23, 2009, Dr. Peterson reviewed Employee’s medical records from the VA and determined Employee’s current medical complaints were chronic in nature and dated from his military service days.  He noted Employee had a “relatively stable-appearing herniation based upon an Elmendorf Air Force Base MRI that I reviewed in my November 6, 2007, visit.  That study was done June 18, 2007, and was nearly identical to the previous MRI [December 6, 2000].  The subsequent MRI from Diagnostic Health Anchorage in [November] 2007 showed an obvious large left posterolateral herniated nucleus pulposus at L5-S1 that was significantly larger indicating that the expansion of the herniation occurred much later than the injury date.”  He concluded he could not state to a reasonable medical certainty that the slip in May 2007 was the substantial factor leading to the expansion of the herniation and that Employee’s longstanding history of back pain, sciatica, and disc herniation were the more significant factors (April 23, 2009, Peterson chart note). 

36) On June 24, 2009, the RBA Designee found Employee not eligible for retraining benefits because Dr. Barbee predicted Employee would have the physical capacities to perform work as Child Support Officer or Private Investigator, jobs for which Employee had received training in the ten years prior to his injury (June 24, 2009, RBA Designee letter).

37) Employee did not timely appeal this decision because no appeal was filed within ten days of the decision plus three days for mailing or by July 7, 2009 (record).

38) On June 30, 2009, Shawn Hadley, M.D., performed electrodiagnostic studies at the request of Ms. Friess.  The studies were normal with no findings of radiculopathy.  She noted Employee exhibited “marked pain behavior” and thought he might benefit from a comprehensive cognitive behavioral pain program (June 30, 2009, Hadley report).

39) Employee was paid TTD from October 29, 2007 through May 8, 2009, in addition to other earlier periods of TTD and TPD,  and AS 23.30.041(k) benefits from May 9, 2009 through June 24, 2009 (July 6, 2009, compensation report).

40) On July 10, 2009, Employee underwent an MRI of the lumbar spine which showed increasing degenerative disk and degenerative joint disease with greater neural foraminal impingement bilaterally at L5-S1 which is a mild progression since the MRI of June 25, 2007 (July 10, 2009, MRI report).

41) On September 8, 2009, Dr. Barbee opined Employee’s symptoms had “regressed to the point where they were before all this happened, from what I can tell.” He agreed Employee had improved from the sciatic symptomatology although Employee’s still had chronic pain (September 9, 2010, Barbee depo. at 48).

42) On April 10, 2010, Major Carnes (Emergency Medicine Physician Assistant at Elmendorf AFB in 2007) provided an affidavit regarding his evaluation of Employee on June 22, 2007.  Major Carnes stated he was unable to conclude Employee had a work injury from the slip and fall in May 2007 primarily because Employee did not report any slip and fall to him.  He noted Employee’s symptoms were no different when he evaluated Employee in June 2007 than what Employee reported he experienced in the past (April 10, 2010, affidavit, Ex. 17 Employer’s hearing brief).

43) On June 8, 2010, Eric J. Ashman, Lt. Col., USAF, neurologist, examined Employee and noted no radicular pain for over one year.  He, therefore, decided an EMG would be unlikely to reveal any additional information (June 8, 2010, VA report).

44) On July 14, 2010, Employee had an MRI of the lumbar spine which showed moderate degenerative disc disease at L5-S1 and a broad based posterior disc bulge with mild to moderate right foraminal narrowing.  The interpretation was overall stable exam (July 14, 2010, MRI report).

45) On April 18, 2011, Employee had an MRI of the lumbar spine which showed mild to moderate degenerative disc disease and mild degenerative joint disease at L5-S1 with moderate neuroforaminal impingement on the right and moderate to severe neuroforaminal impingement on the left along with mild neuroforaminal impingement bilaterally at L4-5 with a hemangioma at L3 (April 18, 2011, MRI report).

46) Employee described increasing and worsening symptoms after a slip and fall on ice on or about May 1, 2007.  Employee’s partner gave a description of a slip without a fall occurring in late March or early April 2007.  Employee did not seek medical treatment for his low back, whether the injury occurred in March, April or May, until mid-June 2007.  Employee’s history of the injury is inconsistent with the contemporaneous medical reports and his partner’s testimony.  At best, Employee appears to have a faulty memory.  Therefore, Employee is found to be less credible regarding his complaints of a permanent injury to his low back while working for Employer and his testimony is, thus, given less weight (experience, observations, and judgment).

47) Employee slipped in late March or early April, 2007, based on testimony of Mr. Bergman.  Employee did not have a slip and fall in early May 2007 (experience, observations, and judgment).

48) Dr. Peterson opined the June 2007 MRI was nearly identical to the prior MRI (2000) which showed degenerative disc disease and a disc bulge.  However, Dr. Peterson stated the November 2007 MRI showed a larger herniation which could not be related to the work injury or caused by the work incident.  The increase in the herniation was caused by Employee’s underlying pre-existing degenerative disc disease.  Employee’s condition is deteriorating but work is not the substantial cause.  Work is one factor but not the substantial cause of Employee’s condition (hearing).

49) Dr. Peterson is credible in his opinion because he was Employee’s treating orthopedist and examined all of Employee’s MRIs and medical reports (experience, observations, and judgment).
PRINCIPLES OF LAW

AS 23.30.001. Intent of the legislature and construction of chapter.  It is the intent of the legislature that

(1) this chapter be interpreted so as to ensure the quick, efficient, fair, and predictable delivery of indemnity and medical benefits to injured workers at a reasonable cost to the employers who are subject to the provisions of this chapter; 

(2) workers' compensation cases shall be decided on their merits except where otherwise provided by statute; 

(3) this chapter may not be construed by the courts in favor of a party; 

(4) hearings in workers' compensation cases shall be impartial and fair to all parties and that all parties shall be afforded due process and an opportunity to be heard and for their arguments and evidence to be fairly considered. 


AS 23.30.010. Coverage. (a) Except as provided in (b) of this section, compensation or benefits are payable under this chapter for disability or death or the need for medical treatment of an employee if the disability or death of the employee or the employee's need for medical treatment arose out of and in the course of the employment. To establish a presumption under AS 23.30.120(a)(1) that the disability or death or the need for medical treatment arose out of and in the course of the employment, the employee must establish a causal link between the employment and the disability or death or the need for medical treatment. A presumption may be rebutted by a demonstration of substantial evidence that the death or disability or the need for medical treatment did not arise out of and in the course of the employment. When determining whether or not the death or disability or need for medical treatment arose out of and in the course of the employment, the board must evaluate the relative contribution of different causes of the disability or death or the need for medical treatment. Compensation or benefits under this chapter are payable for the disability or death or the need for medical treatment if, in relation to other causes, the employment is the substantial cause of the disability or death or need for medical treatment.

. . . .


AS 23.30.041. Rehabilitation of injured workers. . . .

(f) An employee is not eligible for reemployment benefits if

(1) the employer offers employment within the employee's predicted post-injury physical capacities at a wage equivalent to at least the state minimum wage under AS 23.10.065 or 75 percent of the worker's gross hourly wages at the time of injury, whichever is greater, and the employment prepares the employee to be employable in other jobs that exist in the labor market; 

(2) the employee previously declined the development of a reemployment benefits plan under (g) of this section, received a job dislocation benefit under (g)(2) of this section, and returned to work in the same or similar occupation in terms of physical demands required of the employee at the time of the previous injury; 

(3) the employee has been previously rehabilitated in a former worker's compensation claim and returned to work in the same or similar occupation in terms of physical demands required of the employee at the time of the previous injury; or 

(4) at the time of medical stability, no permanent impairment is identified or expected. 


AS 23.30.095. Medical treatments, services, and examinations.  (a) The employer shall furnish medical, surgical, and other attendance or treatment, nurse and hospital service, medicine, crutches, and apparatus for the period which the nature of the injury or the process of recovery requires, not exceeding two years from and after the date of injury to the employee. However, if the condition requiring the treatment, apparatus, or medicine is a latent one, the two-year period runs from the time the employee has knowledge of the nature of the employee's disability and its relationship to the employment and after disablement. It shall be additionally provided that, if continued treatment or care or both beyond the two-year period is indicated, the injured employee has the right of review by the board. The board may authorize continued treatment or care or both as the process of recovery may require. When medical care is required, the injured employee may designate a licensed physician to provide all medical and related benefits. The employee may not make more than one change in the employee's choice of attending physician without the written consent of the employer. Referral to a specialist by the employee's attending physician is not considered a change in physicians. Upon procuring the services of a physician, the injured employee shall give proper notification of the selection to the employer within a reasonable time after first being treated. Notice of a change in the attending physician shall be given before the change.

. . . .
AS 23.30.110.  Procedure on claims.  (a) Subject to the provisions of 

AS 23.30.105, a claim for compensation may be filed with the board in accordance with its regulations at any time after the first seven days of disability . . . and the board may hear and determine all questions in respect to the claim. . . .

AS 23.30.120.  Presumptions.  (a) In a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that

(1) the claim comes within the provisions of this chapter; . . . .

“The text of AS 23.30.120(a) (1) indicates that the presumption of compensability is applicable to any claim for compensation under the workers’ compensation statute.”  Meek v. Unocal Corp., 914 P.2d 1276, 1279 (Alaska 1996) (emphasis in original).  Therefore, an injured worker is afforded a presumption all the benefits he seeks are compensable (id.).  An employee is entitled to the presumption of compensability as to each evidentiary question.  Sokolowski v. Best Western Golden Lion, 813 P.2d 286, 292 (Alaska 1991).  
The presumption’s application involves a three-step analysis.  Louisiana Pacific Corp. v. Koons, 816 P.2d 1379, 1381 (Alaska 1991).  First, the employee must establish a “preliminary link” between the disability or need for medical care and his employment.  The evidence necessary to raise the presumption of compensability varies depending on the claim.  In claims based on highly technical medical considerations, medical evidence is often necessary to make that connection.  Burgess Construction Co. v. Smallwood, 623 P.2d 312, 316 (Alaska 1981).  In less complex cases, lay evidence may be sufficiently probative to establish causation.  VECO, Inc. v. Wolfer, 693 P.2d 865, 871 (Alaska 1985).  The employee need only adduce “some,” “minimal” relevant evidence (Cheeks v. Wismer & Becker/G.S. Atkinson, J.V., 742 P.2d 239, 244 (Alaska 1987)) establishing a “preliminary link” between the disability and employment (Burgess Construction, 623 P.2d at 316) or between a work-related injury and the existence of disability (Wien Air Alaska v. Kramer, 807 P.2d 471, 473-74 (Alaska 1991)).  “Before the presumption attaches, some preliminary link must be established between the disability and the employment. . . .”  Burgess Construction Co., 623 P.2d at 316.  The witnesses’ credibility is of no concern in this first step.  Excursion Inlet Packing Co. v. Ugale, 92 P.3d 413, 417 (Alaska 2004).
Once the preliminary link is established, the employer has the burden to overcome the raised presumption by coming forward with substantial evidence to the contrary.  Miller v. ITT Arctic Services, 577 P.2d 1044, 1046 (Alaska 1978).   “Substantial evidence” is the amount of relevant evidence a reasonable mind might accept as adequate to support a conclusion.  Miller, 577 P.2d at 1046.  “It has always been possible to rebut the presumption of compensability by presenting a qualified expert who testifies that, in his or her opinion, the claimant’s work was probably not a substantial cause of the disability.”  Norcon, Inc. v. Alaska Workers’ Compensation Board, 880 P.2d 1051, 1054 (Alaska 1994) citing Big K Grocery v. Gibson, 836 P.2d 941 (Alaska 1992).  If medical experts rule out work-related causes for the injury, then an alternative explanation is not required.  Norcon, 880 P.2d at 1054, citing Childs v. Copper Valley Elec. Ass’n, 860 P. 2d 1184, 1189 (Alaska 1993).  The employer’s evidence is viewed in isolation, without regard to any evidence presented by the employee.  Id. at 1055.  Therefore, credibility questions and the weight to give the employer’s evidence is deferred until after it is decided if the employer has produced a sufficient quantum of evidence to rebut the presumption the employee’s injury entitles him to compensation benefits.  Norcon, 880 P.2d at 1054.  

In Runstrom v. Alaska Native Medical Center, AWCAC Decision No. 150 (March 25, 2011) the commission stated an employer may rebut the presumption with substantial evidence “the death or disability or the need for medical treatment did not arise out of and in the course of employment.” Id. at 6.  The commission continued “the board must evaluate the relative contribution of different causes of the disability … or need for medical treatment” and if the employer “can present substantial evidence that demonstrates that a cause other than employment played a greater role in causing [the disability or need for medical treatment], etc., the presumption is rebutted.”  Id. at 7.   “If the employer rebuts the presumption, it drops out, and the employee must prove, by a preponderance of the evidence, that in relation to other causes, employment was the substantial cause of the disability, need for medical treatment, etc.  Should the employee meet this burden, compensation or benefits are payable” Id.  (See also, Stonebridge Hospitality Associates, LLC v. Settje, AWCAC Decision No. 153 (June 14, 2011).  The commission further stated an employer need only demonstrate work is not the substantial cause and does not need to rule out employment as the substantial cause.  Id.   The party with the burden of proving asserted facts by a preponderance of the evidence must “induce a belief” in the fact finders’ minds the asserted facts are probably true.  Saxton v. Harris, 395 P.2d 71, 72 (Alaska 1964).  

AS 23.30.122.  Credibility of witnesses.  The board has the sole power to determine the credibility of a witness.  A finding by the board concerning the weight to be accorded a witness’s testimony, including medical testimony and reports, is conclusive even if the evidence is conflicting or susceptible to contrary conclusions.  The findings of the board are subject to the same standard of review as a jury’s finding in a civil action.

AS 23.30.135.  Procedure before the board.  (a) In making an investigation or inquiry or conducting a hearing the board is not bound by common law or statutory rules of evidence or by technical or formal rules of procedure, except as provided by this chapter.  The board may make its investigation or inquiry or conduct its hearing in the manner by which it may best ascertain the rights of the parties. . . . 

AS 23.30.185.  Compensation for temporary total disability.  In case of disability total in character but temporary in quality, 80 percent of the injured employee's spendable weekly wages shall be paid to the employee during the continuance of the disability. Temporary total disability benefits may not be paid for any period of disability occurring after the date of medical stability.

AS 23.30.190.  Compensation for permanent partial impairment; rating guides. . . .

(b)  All determinations of the existence and degree of permanent impairment shall be made strictly and solely under the whole person determination as set out in the American Medical Association Guides to the Evaluation of Permanent Impairment (Guides). . . . 

(c) The impairment rating . . . shall be reduced by a permanent impairment that existed before the compensable injury. . . .

A PPI rating is generally provided by a physician, and must be performed in conformance with a medical treatise, the Guides.  

8 AAC 45.120. Evidence. . . . 

. . .

(b) The order in which evidence and argument is presented at the hearing will be in the discretion of the board, unless otherwise expressly provided by law. All proceedings must afford every party a reasonable opportunity for a fair hearing.

(c) Each party has the following rights at hearing:

. . .


(2) to introduce exhibits; . . . .


(e) Technical rules relating to evidence and witnesses do not apply in board proceedings, except as provided in this chapter. Any relevant evidence is admissible if it is the sort of evidence on which responsible persons are accustomed to rely in the conduct of serious affairs, regardless of the existence of any common law or statutory rule which might make improper the admission of such evidence over objection in civil actions. . . . 


(f) Any document, including a compensation report, controversion notice, claim, application for adjustment of claim, request for a conference, affidavit of readiness for hearing, petition, answer, or a prehearing summary, that is served upon the parties, accompanied by proof of service, and that is in the board’s possession 20 or more days before hearing, will, in the board’s discretion, be relied upon by the board in reaching a decision unless a written request for an opportunity to cross-examine the document’s author is filed with the board and served upon all parties at least 10 days before the hearing. . . . 

. . .


(m) The board will not consider evidence or legal memoranda filed after the board closes the hearing record, unless the board, upon its motion, determines that the hearing was not completed and reopens the hearing record for additional evidence or legal memoranda.  The board will give the parties written notice of reopening the hearing record, will specify what additional documents are to be filed, and the deadline for filing the documents.

ANALYSIS

1)  Is Employee entitled to additional TTD, PPI, transportation and medical costs?

The law requires analysis of the evidence pursuant to AS 23.30.120 to determine if Employee has raised the presumption of compensability he was injured in the course and scope of employment and his need for TTD, PPI, medical and transportation costs arise out of a work related injury.  If Employee is able to make the necessary connection between his disability and his work, then the evidence is reviewed to determine if Employer is able to rebut the presumption of work-relatedness with substantial evidence work was not the substantial cause of Employee’s ongoing complaints.  If Employer is able to rebut the presumption, Employee must prove his claim by a preponderance of the evidence that work was the substantial cause of his ongoing complaints. 

Employee contends his back condition has deteriorated since the work injury when he slipped and fell on the ice in early May 2007.  He asserts that until the day of injury he had been fully able to perform his job but since the injury he has been unable to work due to the aggravation of his pre-existing low back condition.   His assertion is supported by the medical records of Dr. Barbee in July 2007 when Dr. Barbee first examined Employee.  Employee’s testimony plus the 2007 medical records from Dr. Barbee are sufficient to raise the presumption Employee’s current condition is work related.  

Employer has rebutted the presumption with substantial evidence that no work injury occurred in May 2007 and any work injury that occurred in 2007 has resolved.  The deposition testimony of Mr. Bergman is substantial evidence Employee slipped in March or early April 2007 returning to the transportation vehicle but Employee did not fall.  Mr. Bergman did not witness a fall by Employee in May 2007.   The EMEs by Drs. Ballard and Vancho are substantial evidence work is not the substantial cause of any of Employee’s ongoing complaints.   They opined Employee reached medical stability from any slip by July 1, 2007, and had no PPI as a result.  The EME doctors ruled out work as the substantial cause of Employee’s ongoing complaints.  They also found the substantial cause to be Employee’s preexisting degenerative disc disease from his military service.   The EME standing alone is substantial evidence Employee’s ongoing complaints are not related to his work with Employer and is sufficient to rebut the presumption of compensability.  

Once the presumption of compensability is rebutted, the burden is on Employee to prove his claim that work is the substantial cause of his current disability and need for medical treatment.  Employee must prove his claim by a preponderance of the evidence.  Employee is unable to meet this burden. In fact, the preponderance of the evidence is that Employee’s condition is substantially caused not by work but by his military injury.    Employer paid TTD through May 8, 2009, when TTD was terminated following Dr. Peterson’s determination Employee’s condition was no longer related to his work with Employer but due to his pre-existing military injury.  Dr. Peterson is Employee’s treating orthopedist and his opinion carries weight in this matter.  Furthermore, Employee’s treating chiropractor who initially related Employee’s condition to the alleged work injury in May 2007, subsequently stated Employee has returned to pre-injury status.  Therefore, Employee is not entitled to any additional TTD.   Furthermore, neither Dr. Peterson nor Dr. Barbee has recommended any medical treatment due to Employee’s work.  Dr. Peterson states Employee’s work is not the substantial cause of Employee’s ongoing complaints as demonstrated by the lack of change on the MRIs between December 2000 and June 2007 but with a significant increase in the disc bulge  on the November 2007 MRI.  Dr. Barbee states Employee’s physical condition has returned to where he was previous to his work injury (whether March/April or May 2007).  Therefore, any ongoing medical treatment Employee needs is substantially caused by his military injury and not his work.  Likewise, Employee has not demonstrated he has any PPI as a result of the work incident.  Both Dr. Barbee and Dr. Peterson, Employee’s treating doctors, along with the EME physician, have opined his current condition is the result of his military injury for which he has a disability rating of 70%.   Therefore, the preponderance of the evidence is Employee has no PPI as a result of any slip in 2007 while working for Employer.   Employee’s claim for TTD, PPI and medical and transportation costs is denied. 

2) Is Employee entitled to reemployment benefits?

Employee was referred for an eligibility evaluation and on June 24, 2009, he was found not eligible for retraining benefits.  The RBA Designee based her decision on the report of the Rehabilitation Specialist who took Employee’s work and education and training history.   The Rehabilitation Specialist submitted job descriptions for jobs of Child Support Officer and Private Investigator based on Employee’s work history and education/training in the ten years prior to the May 2007 alleged incident.  Employee’s treating physician approved both jobs as being within Employee’s physical capacities.  Therefore, Employee could not be found eligible for vocational retraining under the Act because he could return to work for which he had the necessary training and skills along with the physical capacities to perform these jobs.  

Employee had ten days (plus three for mailing of the decision) in which to appeal this decision.  Employee did not appeal within this time frame.  Therefore, Employee is not eligible for retraining under the Act.   

CONCLUSIONS OF LAW

1)  Employee is not entitled to additional TTD, PPI, transportation and medical costs.

2)  Employee is not entitled to reemployment benefits.


ORDER

1) Employee’s claim for benefits is denied.

Dated at Anchorage, Alaska on August 5, 2011.





ALASKA WORKERS' COMPENSATION BOARD






Deirdre D. Ford,






Designated Chair






Robert Weel, Member






John Garrett, Member

APPEAL PROCEDURES

This compensation order is a final decision and becomes effective when filed in the board’s office, unless it is appealed.  Any party in interest may file an appeal with the Alaska Workers’ Compensation Appeals Commission within 30 days of the date this decision is filed.  All parties before the board are parties to an appeal.  If a request for reconsideration of this final decision is timely filed with the board, any proceedings to appeal must be instituted within 30 days after the reconsideration decision is mailed to the parties or within 30 days after the date the reconsideration request is considered denied because the board takes no action on reconsideration, whichever is earlier.

A party may appeal by filing with the Alaska Workers’ Compensation Appeals Commission: (1) a signed notice of appeal specifying the board order appealed from; 2) a statement of the grounds for the appeal; and 3) proof of service of the notice and statement of grounds for appeal upon the Director of the Alaska Workers’ Compensation Division and all parties.  Any party may cross-appeal by filing with the Alaska Workers’ Compensation Appeals Commission a signed notice of cross-appeal within 30 days after the board decision is filed or within 15 days after service of a notice of appeal, whichever is later.  The notice of cross-appeal shall specify the board order appealed from and the grounds upon which the cross-appeal is taken.  Whether appealing or cross-appealing, parties must meet all requirements of 8 AAC 57.070.

RECONSIDERATION

A party may ask the board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the board within 15 days after delivery or mailing of this decision.

MODIFICATION

Within one year after the rejection of a claim, or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, a party may ask the board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order in the matter of TYRONNE N. CHISHOLM employee / applicant; v. STATE OF ALASKA, employer/defendant; Case No. 200713087; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, and served upon the parties this 5th day of August, 2011.


                                   Kimberly Weaver, Clerk
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