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ALASKA WORKERS' COMPENSATION BOARD


P.O. Box 115512


Juneau, Alaska 99811-5512

ANDREW G. ATTLA,


)







)





Employee,
)


  









)
INTERLOCUTORY



v.



)
DECISION AND ORDER







)


CITY OF GALENA,



)
AWCB Case No. 200900222







)






Employer,
)
AWCB Decision No. 11- 0121






)
 



and



)
Filed with the AWCB Fairbanks, Alaska







)
on August 17, 2011.

ALASKA MUNICIPAL LEAGUE,

)

JOINT INSURANCE ASSOCIATION,
)







)





Insurer.

)

____________________________________)

The City of Galena and Alaska Municipal League’s (Employer) February 24, 2011 petition for offset of overpayment at a withholding rate of 100% was heard on July 14, 2011, in Fairbanks, Alaska.    Andrew Attla (Employee) did not object or otherwise respond to Employer’s petition and did not attend the hearing.  Bob Griffin represented Employer.  Employer’s adjuster Sandra Fazio testified in person.  The record closed at the hearing’s conclusion.

ISSUE

Is Employer entitled to withhold 100% from Employee’s future compensation until its overpayment is recovered?

FINDINGS OF FACT

1) At the time of his injury, Employee was employed by the City of Galena as a power house operator. (Report of Occupational Injury, January 15, 2009).

2) On January 14, 2009, Employee sustained an electrical injury when he came into contact with switch gear at work. (Id., Sack report, April 27, 2011).

3) Employee was initially evacuated to the Alaska Native Medical Center in Anchorage, then transported to the Harborview Medical Center Burn Unit in Seattle the next day, and underwent numerous surgeries, including skin grafting. (Id.).

4) Employer began providing all benefits to Employee, which included bi-weekly temporary total disability (TTD) payments of $434.00. (Compensation report, June 23, 2011).

5) During a year-end audit in January of 2011, Employer discovered that on June 15, 2010, instead of issuing a check for the bi-weekly amount of $434.00, it had issued a check for $43,400.00 to Employee. (Fazio letter, January 13, 2011).

6) Upon receiving the erroneous check, Employee cashed it, resulting in an overpayment of $42,966.00 to Employee. (Id., Employer’s Exhibit 1).

7) Employer contacted Employee by telephone, notified him of the overpayment and sought repayment.  Employee stated he thought he still had about $40,000.00 left and he would pay it back, but he had to check his bank account. (Fazio letter, January 13, 2011).

8) Employer followed up by letter on January 13, 2011, again requesting repayment, but Employee did not respond. (Id., Employer Brief, July 6, 2011).

9) Employer began withholding 20% of its payments to Employee pursuant to AS 23.30.155(j), and filed the instant petition requesting Board approval to withhold 100% of future payments to Employee. (Employer Petition, February 24, 2011).

10) After examining Employee and reviewing the job requirements for Power House Operator Level 1, Employer’s Medical Examiner Dr. Sack concluded Employee has the physical capacity to perform that job. (Sack report, April 27, 2011).

PRINCIPLES OF LAW
AS 23.30.155. Payment of compensation…. (j) If an employer has made advance payments or overpayments of compensation, the employer is entitled to be reimbursed by withholding up to 20 percent out of each unpaid installment or installments of compensation due. More than 20 percent of unpaid installments of compensation due may be withheld from an employee only on approval of the board.

. . . 

The Alaska Supreme Court has affirmed the Board’s authority to order withholding of 100% of an Employee’s future compensation as reimbursement for overpayment.  In Green v. Kake Tribal Corporation, 816 P.2d 1363 (Alaska 1991), the amount of overpayment was originally in excess of $40,000.00 when the Board initially approved a 20% recoupment rate.  On appeal, the issue before the court was whether the insurer should be required to recoup the overpayment over a period of 33 years at a 20% withholding rate, or should it be allowed to recoup the overpayment in about six years at a 100% withholding rate.  Id. at 1365.  The Supreme Court rejected Employee’s argument that a 100% withholding amounted to a deprivation, or even a reduction, of Employee’s compensation, since the compensation had already been advanced.  “Green is still in an enviable position: he gets money . . . today, but only need dole it out . . . over the next six years.  Or, put another way, Green effectively has a six-year, interest free loan of over 36,000.”  Id. at 1366.  Although the Court declined to delineate every circumstance under which the Board could order withholding of compensation at a 100% rate, it held that 100% withholding was proper in circumstances where an employee stands to come ahead even with 100% withholding.

The Board has previously ordered 100% withholdings in circumstances involving either substantial overpayments, or when it is doubtful that Employer will ever be able to recoup the overpayment.  In Hummel v. Tlingit Haida Regional Housing Authority, AWCB Decision No. 08-0125 (July 2, 2008), the Board ordered 100% withholding to recoup a $43,625.61 overpayment because that amount represented a “substantial windfall” to employee.  Id. at 24.  One-hundred percent withholding was ordered in a case involving an overpayment of merely $2,680.37 because, in the absence of such an order, employer might never recoup even that amount.  Charlton v. Fairbanks North Star Borough School District, AWCB Decision No. 07-0124 (May 11, 2007).  In Lange v. Sitka Conservation Society, AWCB Decision No. 02-0104 (June 11, 2002),  withholding was ordered at a 100% rate because the employer would likely never recoup the overpayment as employee was predicted to be ineligible for reemployment benefits.

ANALYSIS

Section 155(j) clearly anticipates circumstances in which withholding payment of compensation at a rate greater than the statutory default rate of 20% is appropriate.  The facts in the instant case are analogous to other circumstances in which 100% withholding has been ordered.  As in Green and Hummel, the $42,966.00 overpayment to Employee for his bi-weekly TTD payment of $434.00 is a “substantial” overpayment that amounts to a “windfall” to Employee.  If Employer were limited to withholding the statutory 20%, or $86.80, from Employee’s continuing PPI payments, it would take Employer 18 ½ years to recoup the overpayment.  Additionally, Employee may not be found eligible to receive reemployment benefits, based on the opinion of Dr. Sack, who reported Employee has the physical capacity to perform the job of Power House Operator Level 1.  Therefore, the instant case is identical to Lange, and similar to Charlton, since it is doubtful Employer will ever fully recoup the overpayment, even with a 100% withholding order in place.  Under such circumstances, it is appropriate to afford Employer the opportunity to recoup whatever amount it can by allowing it to withhold future compensation payments at a rate of 100%.

CONCLUSION OF LAW
Employer is entitled to withhold 100% of Employee’s future compensation until its overpayment is recovered.

ORDER
1) Employer’s February 24, 2011 Petition is GRANTED.  Employer is entitled to withhold future disability compensation payments, including PPI and § 041(k) stipend, from Employee at a rate of 100% until such time it has recouped the remaining balance on the overpayment of June 15, 2010.

2) Jurisdiction is retained to resolve further disputes.

Dated in Fairbanks, Alaska this 17 day of August, 2011.
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Amanda K. Eklund, Designated Chair
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Jeff Bizzarro, Member
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Sarah LeFebvre, Member

RECONSIDERATION
A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION
Within one year after the rejection of a claim, or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.

PETITION FOR REVIEW

Under Monzulla v. Voorhees Concrete Cutting, 254 P.3d 341 (Alaska 2011), a party may seek review of an interlocutory or other non-final Board decision and order.  Within 10 days after service of the Board’s decision and order a party may file with the Alaska Workers’ Compensation Appeals Commission a petition for review of the interlocutory or other non-final Board decision and order.  The commission may or may not accept a petition for review and a timely request for relief from the Alaska Supreme Court may also be required.

 
CERTIFICATION

I hereby certify the foregoing is a full, true and correct copy of the Interlocutory Decision and Order in the matter of ANDREW ATTLA, employee / respondent v. CITY OF GALENA, employer; ALASKA MUNICIPAL LEAGUE, insurer / petitioners; Case No. 2009000222; dated and filed in the office of the Alaska Workers’ Compensation Board in Fairbanks, Alaska, on August 17, 2011.
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