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ALASKA WORKERS' COMPENSATION BOARD


P.O. Box 115512


Juneau, Alaska 99811-5512

	MARK McALPINE, 

                                              Employee, 

and 

HUTTO CONSULTING,

                                              Claimant,

                                                    v. 

 BANNER HEALTH SYSTEM,

                                             Employer,
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HARBOR ADJUSTMENT SERVICE, INC.,
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	FINAL DECISION AND ORDER

AWCB Case No.  200906835

AWCB Decision No.  11-0125
Filed with AWCB Fairbanks, Alaska 

on August 24th, 2011


Rehabilitation specialist Hutto Consulting’s November 30, 2010 workers’ compensation claim was heard on May 2, 2011, in Fairbanks, Alaska.  A two-member panel, a quorum under 
AS 23.30.005(f), heard the case.  Attorney John Franich represented Tommie Hutto, who appeared and testified.  Attorney Dennis Cook represented Banner Health System and its adjusters (Employer).  Daniel LaBrosse, Robert Weeden and Molly Freiss also testified.  The record closed at the hearing’s conclusion on May 2, 2011.



ISSUES

The rehabilitation specialist contends he is entitled to payment of fees incurred in preparing a proposed rehabilitation plan, regardless of whether the plan was approved by the Rehabilitation Benefits Administrator (RBA).  He further contends he is entitled to a penalty and interest on the unpaid fees, as well as attorney’s fees and costs incurred in pursuing his claim.  Finally, the rehabilitation specialist contends he is entitled to a finding of unfair or frivolous controversion, as Employer’s controversion of rehabilitation specialist fees was not in good faith.

Employer contends it should not be required to pay the rehabilitation specialist’s fees because Hutto Consulting failed to submit a proposed plan comporting with the requirements of AS 23.30.041(k).  As it was justified in denying payment of the rehabilitation specialist’s fees, Employer contends Hutto Consulting is not entitled to a penalty, interest, attorney’s fees and costs, or a finding of unfair or frivolous controversion.

1) Is the rehabilitation specialist entitled to payment of his fees when the RBA denied the proposed plan as not comporting with the requirements of AS 23.30.041?

2) Is the rehabilitation specialist entitled to interest on unpaid fees?

3) Has Employer unfairly or frivolously controverted the rehabilitation specialist’s claim for fees?

4) Is the rehabilitation specialist entitled to a penalty?

5) Is the rehabilitation specialist entitled to payment of its costs and attorney fees in pursuing his claim?

FINDINGS OF FACT

1) On May 17, 2009, Mark McAlpine (Employee) injured his lower back while working as a medical assistant for Employer (Report of Occupational Injury or Illness, May 19, 2009).

2) Employer accepted compensability of the injury and commenced temporary total disability (TTD) payments (Compensation Report, February 24, 2011).

3) On January 5, 2010, RBA designee Deborah Torgerson notified Employee he was eligible for reemployment benefits (Torgerson letter to Employee, January 5, 2010).

4) On March 31, 2010, Workers’ Compensation Technician Debra Reed notified Tommie Hutto of Hutto Consulting Employee had selected him to complete a reemployment benefits plan.  Ms. Reed notified Mr. Hutto of his responsibilities as the assigned rehabilitation specialist for Employee, citing AS 23.30.041(h): “Within 90 days after rehabilitation specialist selection under (g) of this section, the reemployment plan must be formulated and approved” (Reed letter to Hutto, March 31, 2010).

5) On June 29, 2010, Mr. Hutto submitted a Labor Market Survey, Vocational Evaluation and Reemployment Benefits Plan to Employer and the RBA.  Mr. Hutto stated he had evaluated Employee’s prior education, work history, physical capacities, social support and measured aptitudes, and proposed a vocational goal of Teacher Aide I.  Mr. Hutto stated “Employee’s test results recommend him for a work experience regimen coupled with a formal training to ensure he has the requisite skills to secure entry level employment as a teacher’s aide.”  A Teacher’s Aide I position, in his opinion, “would utilize the most transferable skills to provide a vocational objective that could be reached in the shortest possible time,” as required under AS 23.30.041(i).  The vocational objective would require up to two years of training.  Using Employee’s reported hourly earnings at the time of injury of $19.00 per hour, Mr. Hutto calculated Employee’s remunerative wage goal as $11.40 per hour.  A labor market study revealed entry level wages for a Teacher Aide I position ranged from $7.75 to $11.50 per hour and therefore had the potential to meet Employee’s remunerative wage goal (Vocational Evaluation and Labor Market Survey, June 29, 2010).  Accompanying the Vocational Evaluation and Labor Market Survey was a Reemployment Benefits Plan, in which Mr. Hutto proposed Employee attend the Tanana Valley Campus to pursue credits in Early Childhood Education in preparation for his work as a Teacher Aide I.  He also proposed Employee would work with a local early childhood education provider, “affording him work experience to complement his education goals.”  Mr. Hutto anticipated the required educational goal would take 60 weeks to complete.  Total plan costs were $8,972.28, representing 12 credit hours in early childhood education, a 14-month work experience program, computer and printer, course materials and school supplies (Reemployment Benefits Plan, June 29, 2010).

6) On September 1, 2010, Employee requested the RBA review the proposed reemployment benefits plan, as Employee and Employer had failed to agree on the plan (record).

7) On September 30, 2010, the RBA notified Mr. Hutto the proposed plan was not approved:

I deny this plan under AS 23.30.041(j).  I do not believe the requirements of 
AS 23.30.041(h) and (i) have been met.

The plan does not document that continuous participation is required of the employee.

The proposed training and apparent targeted labor market are not consistent with the DOT title selected to represent the occupational goal.

The employee’s technical skills are not identified and the work history documentation does not appear to be complete.

The specialist does not identify what transferable skills options were identified, does not address all the possible training modalities and does not specify any other occupations considered and ruled out.

A physician has not approved an onsite job analysis for the position.  Medical information is lacking regarding the employee’s physical capacities and medical stability.

Vocational testing did not include a general measure of intelligence or academic achievement testing.  There also is no documentation of the employee’s prior achievement in the form of college transcripts or college placement testing.

There is no rationale provided for the courses selected and the program description cited from the UAF catalog applies to three times more course content than is proposed.  The few courses proposed may not all be available; the first semester schedule was not substantiated.  Course descriptions were not included.  

The plan calls for the employee to have a fourteen-month ’work experience’ with an unspecified employer and schedule of attendance.   The employer is to receive $5,600 for ostensibly allowing the employee to work for no compensation.  There is no documentation that the employee will receive any structured training or that any skills will be acquired.  

Mileage reimbursement was not included in the plan.

The documents do not show that the employee will be employable at his remunerative wage upon completion of the plan.

The specialist does not state ‘that the inventory under (2) of this subsection indicates that the employee can be reasonably expected to satisfactorily complete the plan and perform in a new occupation within the time and cost limitations of the plan.’

Finally, I note that the plan does not assign any responsibilities to the rehabilitation specialist.

If either party does not agree with my decision, a written appeal may be filed within 10 days of receipt of this decision requesting a board hearing under AS 23.30.110.

Notice of Denial of Reemployment Benefits Plan, September 30, 2010.

8) Neither Employee nor Mr. Hutto appealed the RBA’s denial of the proposed plan (record).

9) On October 12, 2010, Employer filed a controversion notice, denying payment of “all bills from Tom Hutto related to the Reemployment Plan submitted in July 2010.”  Employer relied upon the September 30, 2010, denial letter from the RBA and stated “[w]e will pay Hutto only after a Reemployment Plan has been approved by Reemployment Benefits Administrator (RBA) Mark Kemberling and is deemed consistent with McAlpine’s remunerative wage of approximately $11.00 per hour.  All bills associated with the deficient plan are denied” (Controversion Notice, October 7, 2010).

10) On December 1, 2010, Mr. Hutto filed a workers’ compensation claim for payment for “plan development and monitoring activities.”  Attached to the claim were two invoices for rehabilitation services, dated June 30, 2010 and August 12, 2010, for $4,945.00 and $1,013.00, respectively (Workers’ Compensation Claim, November 30, 2010).

11) On February 16, 2011, Mr. Hutto filed an amended claim, adding claims for penalty, interest, attorney fees and costs, and a finding of unfair or frivolous controversion (Amended Workers’ Compensation Claim, February 16, 2011).

12) On March 8, 2011, Mr. Hutto submitted a third invoice to Employer for rehabilitation services incurred on Employee’s behalf totaling $3,519.00 (Hutto Consulting, LLC invoice, March 8, 2011).

13) On March 9, 2011, Mr. Hutto submitted a second proposed plan to the RBA.  In this plan, Mr. Hutto attempted to remedy the deficiencies the RBA noted in the prior plan:

Harbor adjustment services will apparently not support the initial plan developed with the claimant due (sic) the RBA reporting that he felt the plan was not compliant with 041.  This NEW plan can achieve the same objective via ‘purely’ academic means, thereby removing the problematic Work Experience portion of the RBA reviewed plan.

The revised plan proposed an educational goal of a certificate in Early Childhood Education, with a proposed timeline of 104 weeks and plan costs totaling $13,190.58 (New Reemployment Benefits Plan, March 9, 2011).

14) On March 22, 2011, Employer filed an answer to Employee’s amended claim, denying all benefits based on the RBA’s September 30, 2010 denial of Mr. Hutto’s proposed plan and asserting Mr. Hutto failed to comply with the requirements of AS 23.30.041 (Employer’s Answer, March 22, 2011).

15) On April 19, 2011, the RBA notified Mr. Hutto the second proposed plan was not approved as “the plan will not provide the employee with skills to be employable at his remunerative wage at entry level,” as Employee’s cognitive level would require he take several remedial courses prior to completing the courses required for the certificate in Early Childhood Education, and even upon completion of the certificate, it was unlikely Employee could obtain employment at or above his remunerative wage goal (Notice of Denial of New Reemployment Benefits Plan, April 19, 2011).

16) On April 25, 2011, Mr. Franich filed an affidavit of attorney’s fees, seeking $2,100.00 in attorney’s fees and costs (Affidavit of Attorney’s Fees, April 25, 2011).  The attorney’s fees were based on an hourly rate of $350.00, which is a reasonable rate for an attorney with the experience and expertise of Employee’s attorney, taking into account the contingent nature of workers’ compensation cases (experience, judgment, observations and inferences taken therefrom).

17) Employer did not object to Mr. Franich’s affidavit of attorney’s fees (record).

18) On May 2, 2011, Mr. Franich filed an updated affidavit of attorney’s fees, seeking an additional $4,295.00 in fees and costs incurred in preparation for and representation at hearing (Updated Affidavit of Attorney’s Fees, May 2, 2011).

19) Employer did not object to Mr. Franich’s updated affidavit of attorney’s fees (record).

20) Daniel LaBrosse, a rehabilitation specialist in Fairbanks, credibly testified about the general rehabilitation process.  He stated typical rehabilitation specialist rates in Fairbanks range from $180 to $185 per hour.  He had reviewed Mr. Hutto’s invoices and opined they represented usual and customary charges.  When asked about Employee’s case, he opined it was a particularly difficult one, as Employee has little education, low math and reading skills and a debilitating orthopedic injury.  Such an employee is particularly difficult to rehabilitate and place in a position at a remunerative wage.  Mr. LaBrosse further testified he has had cases in which the RBA has denied his proposed plan, but an employer has never refused to pay his fees because a plan has been denied.  He testified he has never appealed the denial of a plan, and in his opinion it is the right of the employee, not the rehabilitation specialist, to appeal the denial of a proposed rehabilitation plan (LaBrosse hearing testimony, May 2, 2011).
21) Tommie Hutto credibly testified about his work with Employee to develop a proposed rehabilitation plan.  He stated in his opinion Employee’s cognitive disabilities coupled with his severe back injury made him extremely difficult to retrain and place.  He testified he submitted his initial invoice to Employer’s adjuster on June 30, 2010.  At that time, the adjuster notified him a “2-3 month plan” was appropriate, but Mr. Hutto opined such a plan “would never work” because of Employee’s extremely low intelligence.  Employee attended special education classes in high school, has learning disabilities and lives with his parents.  Mr. Hutto believed it would be unfair to Employee to “run him through a short plan” because it simply would not work for him.  He stated “my task is not just to flush him out of the Work Comp. system, but to make sure he has the skills to retain a job.”  Mr. Hutto stated Employer’s adjuster withheld payment of his fees because she did not approve of the proposed plan, even before it was denied by the RBA.  Finally, he testified he “has always been paid,” even in cases where an Employee refuses to participate in a proposed plan (Hutto hearing testimony, May 2, 2011).
22) Robert Weeden, director of Fairbanks Montessori School, credibly testified about his hiring practices and teacher aide positions in his program.  He stated he had four openings for teacher aides in August 2010, the time when he spoke with Mr. Hutto about a potential placement for Employee.  Starting wages for teacher aides in his program is $11.50, and the position requires no education, training or experience.  When asked what qualities he considers necessary in a teacher aide, he stated the position requires someone who “likes working with kids, is energetic, respectful, can get along with staff.  Someone bright with a friendly personality.  It has a lot to do with an individual’s personality.”  When asked whether he could hire someone with a cognitive disability for a teacher aide position, he stated he would have to evaluate the individual on a case-by-case basis (Weeden hearing testimony, May 2, 2011).

23) Molly Freiss, adjuster for Employer, credibly testified about her work on Employee’s case.  She noted since Employee is still in the reemployment process, he is currently being paid biweekly benefits.  She testified she has never received a reemployment plan from Mr. Hutto that complies with AS 23.30.041, and therefore has not paid his fees.  She stated she would have paid Mr. Hutto’s fees if she had received a plan complying with statutory requirements.  When asked to identify her authority for not paying rehabilitation specialist fees until plan approval, Ms. Freiss admitted she “didn’t know,” but that when she received the first invoice, she knew the plan Mr. Hutto was preparing would not conform to the statute.  She stated she did not know until September 2010, whether the RBA would approve the plan, but knew she herself would not approve it, and therefore denied payment of Mr. Hutto’s fees.  Ms. Freiss further testified in her opinion the obligation to pay fees arises when a plan is approved by either the employer or the RBA.  In her opinion, Mr. Hutto did not select the shortest plan to help Employee achieve his remunerative wage goal, as required by AS 23.30.041(i), as a teacher aide position was available at Fairbanks Montessori School in August 2010, which paid $11.50 per hour, and that position required no training or education.  When asked whether she would pay rehabilitation specialist fees in a case where the RBA approved the plan but the employee refused to participate, Ms. Freiss testified she would pay the fees and attempt settlement with the employee (Freiss hearing testimony, May 2, 2011).

24) While Ms. Freiss’ interpretation of AS 23.30.041 differs from the board’s interpretation, Ms. Freiss did not act with improper motive in denying payment of Hutto Consulting’s fees.

PRINCIPLES OF LAW

AS 23.30.001. Intent of the legislature and construction of chapter. It is the intent of the legislature that

1) this chapter be interpreted so as to ensure the quick, efficient, fair, and predictable delivery of indemnity and medical benefits to injured workers at a reasonable cost to the employers who are subject to the provisions of this chapter;

2) workers’ compensation cases shall be decided on their merits except where otherwise provided by statute. . . . .

The board may base its decisions not only on direct testimony and other tangible evidence, but also on the board’s “experience, judgment, observations, unique or peculiar facts of the case, and inferences drawn from all of the above.”  Fairbanks North Star Borough v. Rogers & Babler, 747 P.2d 528, 533-34 (Alaska 1987).


AS 23.30.041.  Rehabilitation of injured workers.

. . . 

(d) Within 30 days after the referral by the administrator, the rehabilitation specialist shall perform the eligibility evaluation and issue a report of findings.  The administrator may grant up to an additional 30 days for performance of the eligibility evaluation upon notification of unusual and extenuating circumstances and the rehabilitation specialist’s request.  Within 14 days after receipt of the report from the rehabilitation specialist, the administrator shall notify the parties of the employee’s eligibility for reemployment preparation benefits.  Within 10 days after the decision, either party may seek review of the decision by requesting a hearing under AS 03.30.110.  The hearing shall be held within 30 days after it is requested.  The board shall uphold the decision of the administrator except for abuse of discretion on the administrator’s part. 

(e) An employee shall be eligible for benefits under this section upon the employee’s written request and by having a physician predict that the employee will have permanent physical capacities that are less than the physical demands of the employee’s job as described in the 1993 edition of the United States Department of Labor’s ‘Selected Characteristics of Occupations Defined in the Revised Dictionary of Occupational Titles’ for 

(1) the employee’s job at the time of injury; or 

(2) other jobs that exist in the labor market that the employee has held or received training for within 10 years before the injury or that the employee has held following the injury for a period long enough to obtain the skills to compete in the labor market, according to specific vocational preparation codes as described in the 1993 edition of the United States Department of Labor’s ’Selected Characteristics of Occupations Defined in the Revised Dictionary of Occupational Titles.’ 

. . .

(g) Within 30 days after the employee receives the administrator’s notification of eligibility for benefits, an employee shall file a statement under oath with the board, on a form prescribed or approved by the board, to notify the administrator and the employer of the employee’s election to either use the reemployment benefits or to accept a job dislocation benefit under (2) of this subsection. The notice of the election is effective upon service to the administrator and the employer. The following apply to an election under this subsection: 

(1) an employee who elects to use the reemployment benefits also shall notify the employer of the employee’s selection of a rehabilitation specialist who shall provide a complete reemployment benefits plan; failure to give notice of selection of a rehabilitation specialist required by this paragraph constitutes noncooperation under (n) of this section; if the employer disagrees with the employee’s choice of rehabilitation specialist to develop the plan and the disagreement cannot be resolved, then the administrator shall assign a rehabilitation specialist; the employer and employee each have one right of refusal of a rehabilitation specialist; 

. . .

(h) Within 90 days after the rehabilitation specialist’s selection under (g) of this section, the reemployment plan must be formulated and approved. The reemployment plan must require continuous participation by the employee and must maximize the usage of the employee’s transferrable skills. The reemployment plan must include at least the following:

(1) a determination of the occupational goal in the labor market;

(2) an inventory of the employee’s technical skills, transferrable skills, physical and intellectual capacities, academic achievement, emotional condition, and family support;

(3) a plan to acquire the occupational skills to be employable;

(4) the cost estimate of the reemployment plan, including provider fees; and the cost of tuition, books, tools, and supplies, transportation, temporary lodging, or job modification devices;

(5) the estimated length of time that the plan will take;

(6) the date that the plan will commence;

(7) the estimated time of medical stability as predicted by a treating physician or by a physician who has examined the employee at the request of the employer or the board, or by referral of the treating physician;

(8) a detailed description and plan schedule;

(9) a finding by the rehabilitation specialist that the inventory under (2) of this subsection indicates that the employee can be reasonably expected to satisfactorily complete the plan and perform in a new occupation within the time and cost limitations of the plan; and

(10) a provision requiring that, after a person has been assigned to perform medical management services for an injured employee, the person shall send written notice to the employee, the employer, and the employee’s physician explaining in what capacity the person is employed, whom the person represents, and the scope of the services to be provided.

(i) Reemployment benefits shall be selected from the following in a manner that ensures remunerative employability in the shortest possible time:

(1) on the job training;

(2) vocational training;

(3) academic training;

(4) self-employment; or

(5) a combination of (1) - (4) of this subsection.

(j) The employee, rehabilitation specialist, and the employer shall sign the reemployment benefits plan.  If the employer and employee fail to agree on a reemployment plan, either party may submit a reemployment plan for approval to the administrator; the administrator shall approve or deny a plan within 14 days after the plan is submitted; within 10 days of the decision, either party may seek review of the decision by requesting a hearing under AS 23.30.110; the board shall uphold the decision of the administrator unless evidence is submitted supporting an allegation of abuse of discretion on the part of the administrator; the board shall render a decision within 30 days after completion of the hearing.

(k) Benefits related to the reemployment plan may not extend past two years from date of plan approval or acceptance, whichever date occurs first, at which time the benefits expire.  If an employee reaches medical stability before completion of the plan, temporary total disability benefits shall cease and permanent impairment benefits shall then be paid at the employee’s temporary total disability rate.  If the employee’s permanent impairment benefits are exhausted before the completion or termination of the reemployment process, the employer shall provide compensation equal to 70 percent of the employee’s spendable weekly wages, but not to exceed 105 percent of the average weekly wage, until the completion or termination of the process, except that any compensation paid under this subsection is reduced by wages earned by the employee while participating in the plan to the extent that the wages earned, when combined with the compensation paid under this subsection, exceed the employee’s temporary total disability rate.  If permanent partial disability or permanent partial impairment benefits have been paid in a lump sum before the employee requested or was found eligible for reemployment benefits, payment of benefits under this subsection is suspended until permanent partial disability or permanent partial impairment benefits would have ceased, had those benefits been paid at the employee’s temporary total disability rate, notwithstanding the provisions of AS 23.30.155 (j).  A permanent impairment benefit remaining unpaid upon the completion or termination of the plan shall be paid to the employee in a single lump sum.  An employee may not be considered permanently totally disabled so long as the employee is involved in the rehabilitation process under this chapter.  The fees of the rehabilitation specialist or rehabilitation professional shall be paid by the employer and may not be included in determining the cost of the reemployment plan.

. . .

(r) In this section

(1) ‘administrator’ means the reemployment benefits administrator under (a) of this section;

(2) ‘employability’ means possessing the ability but not necessarily the opportunity to engage in employment that is consistent with the employee’s physical status imposed by the compensable injury;

(3) ‘labor market’ means a geographical area that offers employment opportunities in the following priority:

(A) area of residence;

(B) area of last employment;

(C) the state;

(D) other states;

(4) ‘physical capacities’ means objective and measurable physical traits such as ability to lift and carry, walk, stand or sit, push, pull, climb, balance, stoop, kneel, crouch, crawl, reach, handle, finger, feel, talk, hear, or see;

(5) ‘physical demands’ means the physical requirements of the job such as strength, including positions such as standing, walking, sitting, and movement of objects such as lifting, carrying, pushing, pulling, climbing, balancing, stooping, kneeling, crouching, crawling, reaching, handling, fingering, feeling, talking, hearing, or seeing;

(6) ‘rehabilitation specialist’ means a person who is a certified insurance rehabilitation specialist, a certified rehabilitation counselor, or a person who has equivalent or better qualifications as determined under regulations adopted by the department;

(7) ‘remunerative employability’ means having the skills that allow a worker to be compensated with wages or other earnings equivalent to at least 60 percent of the worker’s gross hourly wages at the time of injury; if the employment is outside the state, the stated 60 percent shall be adjusted to account for the difference between the applicable state average weekly wage and the Alaska average weekly wage.

The Alaska Supreme Court noted in Konecky v. Camco Wireline, 920 P.2d 277, 283 (Alaska 1996) the legislative intent behind the 1988 statutory changes to AS 23.30.041: 

1) to create a less expensive system with fewer employees participating in it; 2) to reduce the use of vocational rehabilitation as a litigation tool; 3) to encourage the use of vocational rehabilitation services for employees ’most likely to benefit and who truly desire and need them’; [and] 4) to speed up the vocational rehabilitation process in the expectation of producing more successful outcomes.  

Konecky, at 283 (citation omitted)(emphasis in original).
AS 23.30.041(k) states: “The fees of the rehabilitation specialist or rehabilitation professional shall be paid by the employer and may not be included in determining the cost of the reemployment plan.”  Konecky makes clear the board must follow the clearly stated language of the statute.  Davis v. UIC Development Co., AWCB Decision No. 08-0152 (August 26, 2008), applied Konecky’s reasoning and held:

[The] rehabilitation specialist should not be put in the difficult position of having to guess whether its fees will be paid, and by whom.  We find that the uncertainty, expense and delay associated with this lack of clarity would run contrary to the legislative intent articulated in Konecky.  Further, given that the record in this case reflects that the rehabilitation specialist received no notice of the employer’s objection to its services until after work had commenced, and that neither the Board nor the RBA designee instructed the specialist to stop work on its assignment, we find its fees . . . shall be paid.  

Davis, at 8.

8 AAC 45.525. Reemployment benefit eligibility evaluations. (a) If an employee is found eligible for an eligibility evaluation for reemployment benefits under 8 AAC 45.510 or 8 AAC 45.520, the rehabilitation specialist shall

(1) interview the employee and, if necessary, the employer at time of injury to obtain a description of the tasks and duties of the employee’s job at time of injury;

(2) review the following volume and, from the volume, choose the most appropriate job title or titles based on the description of the employee’s job; the volume to be reviewed under this paragraph is 

(A) on or after July 2, 1998 and until August 29, 1998, the United States Department of Labor’s ‘Selected Characteristics of Occupations Defined in the Dictionary of Occupational Titles’ (1981) (SCODDOT); and 

(B) on or after August 30, 1998, the effective date of the amendment of AS 23.30.041(e) by sec. 1, ch. 59, SLA 1998, the 1993 edition of the United States Department of Labor’s ‘Selected Characteristics of Occupations Defined in the Revised Dictionary of Occupational Titles’ unless, under AS 23.30.041(q), the board has designated a later revision or version of that volume; and 

(3) submit the job title or titles chosen under (2) of this subsection to a physician. 

(b) When interviewing the employee the rehabilitation specialist shall obtain descriptions of the tasks and duties for other jobs that the employee has held or for which the employee received training within 10 years before the injury, and any jobs held after the injury.  The rehabilitation specialist shall

(1) review the following volume and, from the volume, choose the most appropriate job title or titles based on the employee’s descriptions of the job’s held and training received; the volume to be reviewed under this paragraph is

(A) on or after July 2, 1998, and until August 29, 1998, the United States Department of Labor’s ‘Selected Characteristics of Occupations Defined in the Revised Dictionary of Occupational Titles’ (1981) (SCODDOT); and 
(B) on or after August 30, 1998, the effective date of the amendment of AS 23.30.041(e) by sec. 1, ch. 59, SLA 1998, the 1993 edition of the United States Department of Labor’s ’Selected Characteristics of Occupations Defined in the Revised Dictionary of Occupational Titles’ unless, under AS 23.30.041(q), the board has designated a later revision or version of that volume; 

(2) determine whether the employee held the jobs long enough to meet the specific vocational preparation codes as described in the volume; 

(3) submit the job title or titles chosen under (1)--(2) of this subsection, for which the employee meets the specific vocational preparation codes, to a physician. 

(4) if the physician predicts the employee will have the permanent physical capacities equal to or greater than the physical demands of a job or jobs, conduct a labor market survey to document that a reasonable number of job vacancies exist for those jobs. 

(c) The rehabilitation specialist shall contact the employee’s employer at time of injury about employment in accordance with AS 23.30.041(f)(1).  If the employer offers employment, the rehabilitation specialist shall

(1) complete a job analysis, including a description of the job duties, tasks, and physical requirements, and give this description to a physician to predict whether the job’s physical demands are within the employee’s post-injury physical capacities; 

(2) require the employer to complete an offer of employment on a form prescribed by the administrator, and document that the job offered will pay the employee at least the state minimum wage under AS 23.10.065 or an amount that is at least equal to 75 percent of the employee’s gross hourly wages at the time of injury; and 

(3) submit a labor market survey if the offer of employment meets the requirements of AS 23.30.041(f)(1); the survey must document that the offered employment prepares the employee to be employable in other jobs that exist in the labor market. 

(d) The rehabilitation specialist shall ask if the employee has ever been rehabilitated in a prior workers’ compensation claim.  If the employee has been rehabilitated in a prior claim, the specialist shall try to obtain documentation of this rehabilitation for the purposes of AS 23.30.041(f)(2).

(e) The rehabilitation specialist shall document whether or not a permanent impairment is identified or expected at the time of medical stability.  This documentation may be either a physician’s rating according to the appropriate edition of the American Medical Association’s Guides to the Evaluation of Permanent Impairment, use of which is directed by AS 23.30.190 or a physician’s statement that an impairment rating is or is not expected.

(f) In accordance with 8 AAC 45.500 and within 30 days after the rehabilitation specialist received notification under 8 AAC 45.510(c)(2)(A) of being selected, the rehabilitation specialist shall submit

(1) a report of findings, including a recommendation regarding eligibility for reemployment benefits, together with 

(A) copies of the physician’s predictions; 

(B) the completed offer of employment form, if employment has been offered; 

(C) labor market surveys, if necessary; 

(D) documentation of previous rehabilitation, if received; and 

(E) the physician’s rating or statement regarding permanent impairment; or 

(2) a written request for a 30-day extension explaining the unusual and extenuating circumstances, in accordance with AS 23.30.041(d), that prevented the rehabilitation specialist from completing the evaluation within 30 days of notification of selection; if the administrator grants an extension requested under this paragraph, no later than at the end of the 30-day extension the rehabilitation specialist shall prepare and submit a report of findings in accordance with (1) of this subsection.

AS 23.30.155. Payment of compensation. (a) Compensation under this chapter shall be paid periodically, promptly, and directly to the person entitled to it, without an award, except where liability to pay compensation is controverted by the employer.  To controvert a claim the employer must file a notice, on a form prescribed by the director, stating 

(1) that the right of the employee to compensation is controverted; 

(2) the name of the employee;

(3) the name of the employer; 

(4) the date of the alleged injury or death; and 

(5) the type of compensation and all grounds upon which the right to compensation is controverted. 

. . .
(d) If the employer controverts the right to compensation, the employer shall file with the division and send to the employee a notice of controversion on or before the 21st day after the employer has knowledge of the alleged injury or death.  If the employer controverts the right to compensation after payments have begun, the employer shall file with the division and send to the employee a notice of controversion within seven days after an installment of compensation payable without an award is due.  When payment of temporary disability benefits is controverted solely on the grounds that another employer or another insurer of the same employer may be responsible for all or a portion of the benefits, the most recent employer or insurer who is party to the claim and who may be liable shall make the payments during the pendency of the dispute.  When a final determination of liability is made, any reimbursement required, including interest at the statutory rate, and all costs and attorney fees incurred by the prevailing employer, shall be made within 14 days after the determination. 

(e) If any installment of compensation payable without an award is not paid within seven days after it becomes due, as provided in (b) of this section, there shall be added to the unpaid installment an amount equal to 25 percent of the installment.  This additional amount shall be paid at the same time as, and in addition to, the installment, unless notice is filed under (d) of this section or unless the nonpayment is excused by the board after a showing by the employer that owing to conditions over which the employer had no control the installment could not be paid within the period prescribed for the payment.  The additional amount shall be paid directly to the recipient to whom the unpaid installment was to be paid. 


. . .
(h) The board may upon its own initiative at any time in a case in which payments are being made with or without an award, where right to compensation is controverted, or where payments of compensation have been increased, reduced, terminated, changed, or suspended, upon receipt of notice from a person entitled to compensation, or from the employer, that the right to compensation is controverted, or that payments of compensation have been increased, reduced, terminated, changed, or suspended, make the investigations, cause the medical examinations to be made, or hold the hearings, and take the further action which it considers will properly protect the rights of all parties. 

. . .
(o) The director shall promptly notify the division of insurance if the board determines that the employer’s insurer has frivolously or unfairly controverted compensation due under this chapter.  After receiving notice from the director, the division of insurance shall determine if the insurer has committed an unfair claim settlement practice under AS 21.36.125. 

(p) An employer shall pay interest on compensation that is not paid when due. Interest required under this subsection accrues at the rate specified in 
AS 09.30.070 (a) that is in effect on the date the compensation is due. 

A controversion notice must be filed “in good faith” to protect an employer from a penalty. Harp v. ARCO Alaska, Inc., 831 P.2d 352, 358 (Alaska 1992).  “In circumstances where there is reliance by the insurer on responsible medical opinion or conflicting medical testimony, invocation of penalty provisions is improper.”  But when nonpayment results from “bad faith reliance on counsel’s advice, or mistake of law, the penalty is imposed.”  State of Alaska v. Ford, AWCAC Decision No. 133, at 8 (April 9, 2010) (citations omitted).  “For a controversion notice to be filed in good faith, the employer must possess sufficient evidence in support of the controversion that, if the claimant does not introduce evidence in opposition to the controversion, the Board would find that the claimant is not entitled to benefits.”  Harp at 358 (citation omitted).  Evidence in Employer’s possession “at the time of controversion” is the relevant evidence reviewed to determine its adequacy to avoid a penalty. Harp at 358.  If none of the reasons given for a controversion is supported by sufficient evidence to warrant a decision the claimant is not entitled to benefits, the controversion was “made in bad faith and was therefore invalid” and a “penalty is therefore required” by AS 23.30.155.  Id. at 359.

The Alaska Workers Compensation Appeals Commission held in State of Alaska v. Ford, AWCAC Decision No. 133 (April 9, 2010), and reiterated in Mayflower Contract Services, Inc. v. Redgrave, AWCAC Decision No. 141 (December 14, 2010), the requisite analysis to determine whether a controversion is frivolous or unfair under AS 23.30.155(o):

First, examining the controversion, and the evidence on which it was based in isolation, without assessing credibility and drawing all reasonable inferences in favor of the controversion, the board must decide if the controversion is a ‘good faith’ controversion.  Second, if the board concludes that the controversion is not a good faith controversion, the board must decide if it is a controversion that is frivolous or unfair.  If the controversion lacks a plausible legal defense or lacks the evidence to support a fact-based controversion, it is frivolous; if it is the product of dishonesty, fraud, bias, or prejudice, it is unfair.  But, to find that a frivolous controversion was issued in bad faith requires a third step -- a subjective inquiry into the motives or belief of the controversion author.  Mayflower Contract Services, Inc. v. Redgrave, AWCAC Decision No. 141 (December 14, 2010) (citing State of Alaska v. Ford, AWCAC Decision No. 133, at 37-38 (April 9, 2010)).

8 AAC 45.142. Interest. (a) If compensation is not paid when due, interest must be paid at the rate established in AS 45.45.010 for an injury that occurred before July 1, 2000, and at the rate established in AS 09.30.070(a) for an injury that occurred on or after July 1, 2000.  If more than one installment of compensation is past due, interest must be paid from the date each installment of compensation was due, until paid.  If compensation for a past period is paid under an order issued by the board, interest on the compensation awarded must be paid from the due date of each unpaid installment of compensation.

(b) The employer shall pay the interest

(1) on late-paid time-loss compensation to the employee or, if deceased, to the employee's beneficiary or estate; 

(2) on late-paid death benefits to the widow, widower, child or children, or other beneficiary who is entitled to the death benefits, or the employee's estate; 

(3) on late-paid medical benefits to 

(A) the employee or, if deceased, to the employee’s beneficiary or estate, if the employee has paid the provider of the medical benefits;

(B) to an insurer, trust, organization, or government agency, if the insurer, trust, organization, or government agency has paid the provider of the medical benefits; or 

(C) to the provider if the medical benefits have not been paid. 

The courts have consistently instructed the board to award interest for the time-value of money, as a matter of course.  See Land and Marine Rental Co. v. Rawls, 686 P.2d 1187, 1192 (Alaska 1984); Harp v. Arco Alaska, Inc., 831 P.2d 352 (Alaska 1994); Childs v. Copper Valley Elec. Ass'n, 860 P.2d 1184, 1191 (Alaska 1993).  For injuries which occurred on or after July 1, 2000, AS 23.30.155(p) and 8 AAC 45.142 require payment of interest at a statutory rate, as provided at AS 09.30.070(a), from the date at which each installment of compensation is due.  Relying on Rawls, Davis held rehabilitation specialists are entitled to interest on fee awards.  Davis, at 7.
AS 23.30.145.  Attorney fees. (a) Fees for legal services rendered in respect to a claim are not valid unless approved by the board, and the fees may not be less than 25 percent on the first $1,000 of compensation or part of the first $1,000 of compensation, and 10 percent of all sums in excess of $1,000 of compensation.  When the board advises that a claim has been controverted, in whole or in part, the board may direct that the fees for legal services be paid by the employer or carrier in addition to compensation awarded; the fees may be allowed only on the amount of compensation controverted and awarded. . . .

(b) If an employer fails to file timely notice of controversy or fails to pay compensation or medical and related benefits within 15 days after it becomes due or otherwise resists the payment of compensation or medical and related benefits and if the claimant has employed an attorney in the successful prosecution of the claim, the board shall make an award to reimburse the claimant for the costs in the proceedings, including a reasonable attorney fee.  The award is in addition to the compensation or medical and related benefits ordered.

The Alaska Supreme Court in Wise Mechanical Contractors v. Bignell, 718 P.2d 971, 974-975 (Alaska 1986), held attorney’s fees awarded by the board should be reasonable and fully compensatory, considering the contingency nature of representing injured workers, to ensure adequate representation.  In Bignell, the court required consideration of a “contingency factor” in awarding fees to employees’ attorneys in workers’ compensation cases, recognizing attorneys only receive fee awards when they prevail on the merits of a claim (id. at 973).  The board was instructed to consider the nature, length, and complexity of services performed, the resistance of the employer, and the benefits resulting from the services obtained, when determining reasonable attorney’s fees for the successful prosecution of a claim (id. at 973, 975).

In Harnish Group, Inc. v. Moore, 160 P.3d 146 (Alaska 2007), the Alaska Supreme Court discussed how and under which statute attorney’s fees may be awarded in workers’ compensation cases.  A controversion, actual or in fact, is required for the board to award fees under AS 23.30.145(a).  “In order for an employer to be liable for attorney’s fees under 
AS 23.30.145(a), it must take some action in opposition to the employee’s claim after the claim is filed.”  Id. at 152.  Fees may be awarded under AS 23.30.145(b) when an employer “resists” payment of compensation and an attorney is successful in the prosecution of the employee’s claims.  Id.  In this latter scenario, reasonable fees may be awarded.  Id. at 152-153.  

In Lewis-Walunga v. Municipality of Anchorage, AWCAC Decision No. 123 (December 28, 2009), the AWCAC stated “AS 23.30.145(a) establishes a minimum fee, but not a maximum fee.”  A fee award under AS 23.30.145(a), if in excess of the statutory minimum fee, requires the board to consider the “nature, length, and complexity of the services performed, transportation charges, and the benefits resulting from the services to the compensation beneficiaries.”  Id.

ANALYSIS

1)
Is the rehabilitation specialist entitled to payment of his fees when the RBA denied the proposed plan as not comporting with the requirements of AS 23.30.041?

AS 23.30.041(k) states, “[t]he fees of the rehabilitation specialist or rehabilitation professional shall be paid by the employer and may not be included in determining the cost of the reemployment plan.”  The statute is clear and does not state payment of rehabilitation specialist fees is contingent upon plan approval.  As noted in Davis, the rehabilitation specialist should not be placed in the position of guessing whether his fees will be paid when he commences work for an employee.  Here, Mr. Hutto had no way of knowing Employer would deny payment of his fees until sometime after June 30, 2010, the date of his first invoice, after he had completed at least three months of work.  While Employer went to great length at hearing to demonstrate the two rehabilitation plans submitted by Mr. Hutto do not comply with the requirements of 


AS 23.30.041(h), such inquiry is not relevant to the issue of whether Mr. Hutto’s fees should be paid.  Whether a proposed plan complies with §041(h) is certainly relevant to the question of whether Employer should be required to pay for the plan itself, but has no bearing on payment of the rehabilitation specialist’s fees.  

Employer does not argue Mr. Hutto’s hourly rate is unreasonable or dispute his claimed hours.  Rehabilitation specialist Dan LaBrosse credibly testified Mr. Hutto’s hourly rate is representative of the usual and customary charges for rehabilitation specialists and the work Mr. Hutto completed on Employee’s behalf was reasonable.  The rehabilitation specialist cannot be penalized for the plan’s denial.  To do so would have a chilling effect on rehabilitation specialists’ willingness to develop plans for those claimants, like Mr. McAlpine, who are particularly difficult to retrain because of their physical or mental conditions.  It would further be contrary to the legislature’s mandate the Act be construed to “ensure the quick, efficient, fair, and predictable delivery of indemnity . . . benefits to injured workers at a reasonable cost to . . . employers.”  Mr. Hutto is entitled to payment of the fees claimed in his June 30, 2010, August 12, 2010, and March 8, 2011 invoices, totaling $9,477.00.

2) Is the rehabilitation specialist entitled to an award of interest?

Employee’s work injury occurred after July 1, 2000, and AS 23.30.155(p) and 8 AAC 45.142 require the payment of interest at a statutory rate, as provided at AS 09.30.070(a), from the date at which each installment of compensation is due.  Following Davis, the rehabilitation specialist is entitled to interest in accord with AS 23.30.155(p) and 8 AAC 45.142 on all unpaid benefits awarded by this decision from the dates on which those benefits were due. 
3) Has Employer unfairly or frivolously controverted the rehabilitation specialist’s claim for fees?

In determining whether Employer has unfairly or frivolously controverted the rehabilitation specialist’s claim for fees requires a three-step analysis.  It must first be determined if Employer acted in bad faith in controverting the rehabilitation specialist’s claim for fees.  Employer relies on the September 30, 2010 RBA denial of the rehabilitation plan as its supporting evidence for its October 7, 2010 controversion.  Ford makes clear bad faith exists when an employer relies on a mistake of law to justify nonpayment.  Here, while Employer submitted evidence in support of its controversion, as discussed above, this evidence does not justify nonpayment of Mr. Hutto’s fees, as payment of rehabilitation specialist fees are separate and distinct from payment for a faulty rehabilitation plan.  Furthermore, Employer cited no legal authority to justify its failure to pay the specialist’s fees.  Employer thus acted in bad faith when it relied on the RBA’s denial of the proposed rehabilitation plan to deny payment of Mr. Hutto’s fees.  

However, the analysis does not end here.  It must next be determined if the controversion is frivolous or unfair.  “If the controversion lacks a plausible legal defense or lacks the evidence to support a fact-based controversion, it is frivolous; if it is the product of dishonesty, fraud, bias, or prejudice, it is unfair.”  Ford, at 37.  Here, as stated above, the controversion lacks a plausible legal defense, and therefore is frivolous.  Reviewing the record and Ms. Freiss’ testimony, it cannot be found Employer acted dishonestly, fraudulently, or with bias or prejudice.  The controversion is, therefore, not unfair.  

The final step in the analysis looks to Employer’s subjective motive at the time of the controversion.  While Ms. Freiss is mistaken in her reliance on the RBA’s denial of the plan as justifying non-payment of Mr. Hutto’s fees, it cannot be found she acted with improper motive in the denial.  Her interpretation of the statute, while contrary to the board’s interpretation, was made in earnest, and therefore the controversion cannot be found to be frivolous or unfair within the meaning of AS 23.30.155(o).  The specialist’s request for a finding of unfair or frivolous controversion will be denied.

4) Is the rehabilitation specialist entitled to a penalty for unpaid fees?

A timely and valid controversion notice protects an employer from imposition of a penalty.  As discussed above, while Ms. Freiss relied upon an inaccurate interpretation of AS 23.30.041 in denying payment of the rehabilitation specialist’s fees, the denial does not constitute a frivolous or unfair controversion under Ford.  Therefore, the rehabilitation specialist is not entitled to a penalty on his unpaid fees.

5) Is the rehabilitation specialist entitled to an award of attorney’s fees and costs?

The rehabilitation specialist seeks an award of actual attorney’s fees for Mr. Franich’s efforts in obtaining benefits for the rehabilitation specialist.   Employer controverted Mr. Hutto’s fees and otherwise resisted payment of those fees.  The rehabilitation specialist prevailed in obtaining all sought benefits except for a finding of unfair or frivolous controversion.  Further, Employer did not oppose any of the attorney fees and costs the rehabilitation specialist claims, either in the initial fee affidavit or the updated affidavit filed after hearing, impliedly agreeing the fees and costs sought are reasonable.  Considering the nature, length, complexity and benefits received, as well as the contingent nature of workers’ compensation cases, Mr. Franich’s requested fee is reasonable.  Accordingly, Mr. Franich is awarded a total of $6,395.00 in fees and costs for his services performed on behalf of the rehabilitation specialist. 

CONCLUSIONS OF LAW

1) The rehabilitation specialist is entitled to payment of his fees when the RBA denied the proposed plan as not comporting with the requirements of AS 23.30.041.

2) The rehabilitation specialist is entitled to an award of interest.

3) Employer has not unfairly or frivolously controverted the rehabilitation specialist’s claim for fees.

4)  The rehabilitation specialist is not entitled to a penalty for unpaid fees.

5) The rehabilitation specialist is entitled to an award of attorney’s fees and costs.


ORDER

1) The specialist’s claim is granted in part.

2) Employer shall pay the rehabilitation specialist’s fees totaling $9,477.00.

3) Employer shall pay interest on the unpaid rehabilitation fees at the statutory rate.

4) Employer shall pay attorney’s fees and costs to the rehabilitation specialist’s attorney totaling $6,395.00.

5) The specialist’s other claims are denied.

6) Jurisdiction is reserved to resolve any disputes.


Dated in Fairbanks, Alaska on August 24th, 2011.





ALASKA WORKERS’ COMPENSATION BOARD





___________/s/_____________________





Amanda K. Eklund, Designated Chair





__________/s/_______________________





Jeff Bizzarro, Member

If compensation is payable under terms of this decision, it is due on the date of issue.  A penalty of 25 percent will accrue if not paid within 14 days of the due date, unless an interlocutory order staying payment is obtained from the Alaska Workers’ Compensation Appeals Commission.  If compensation is awarded, but not paid within 30 days of this decision, the person to whom the compensation is payable may, within one year after the default of payment, request from the board a supplementary order declaring the amount of the default.
APPEAL PROCEDURES

This compensation order is a final decision.  It becomes effective when filed in the office of the board unless proceedings to appeal it are instituted.  Effective November 7, 2005, proceedings to appeal must be instituted in the Alaska Workers’ Compensation Appeals Commission within 30 days of the filing of this decision and be brought by a party in interest against the board and all other parties to the proceedings before the board.  If a request for reconsideration of this final decision is timely filed with the board, any proceedings to appeal must be instituted within 30 days after the reconsideration decision is mailed to the parties or within 30 days after the date the reconsideration request is considered denied due to the absence of any action on the reconsideration request, whichever is earlier. AS 23.30.127.

An appeal may be initiated by filing with the office of the Appeals Commission: (1) a signed notice of appeal specifying the board order appealed from and 2) a statement of the grounds upon which the appeal is taken.  A cross-appeal may be initiated by filing with the office of the Appeals Commission a signed notice of cross-appeal within 30 days after the board decision is filed or within 15 days after service of a notice of appeal, whichever is later.  The notice of cross-appeal shall specify the board order appealed from and the grounds upon which the cross-appeal is taken.  AS 23.30.128.

RECONSIDERATION

A party may ask the board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION

Within one year after the rejection of a claim, or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, a party may ask the board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.

CERTIFICATION

I hereby certify the foregoing is a full, true and correct copy of the Final Decision and Order in the matter of MARK McALPINE, employee  and Hutto Consulting, claimant v. BANNER HEALTH SYSTEM, employer; HARBOR ADJUSTMENT SERVICE, INC., insurer / defendants; Case No. 200906835; dated and filed in the office of the Alaska Workers’ Compensation Board in Fairbanks, Alaska, on August 24th, 2011.





_____________/s/___________________





Diahann Caulineau-Kraft, Office Assist. II
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