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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 115512
Juneau, Alaska 99811-5512

	REMEDIOS V. MOW, 

                                               Employee, 

                                               Petitioner,          

                                               v. 

PETER PAN SEAFOODS, INC.,

                                               Employer,

                                               and 

TOKIO MARINE c/o SEABRIGHT

INSURANCE CO.,

                                              Insurer,
                                              Respondent.
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	        INTERLOCUTORY 
        DECISION AND ORDER

        AWCB Case No.  200907878

        AWCB Decision No. 11-0126 

         Filed with AWCB Anchorage, Alaska

         on  August 23, 2011


On August 9, 2011, Remedios Mow’s (Claimant) several petitions were heard in Anchorage, Alaska.  Claimant is represented by her husband and non-attorney representative, Victor Mow (Mr. Mow).  Elise Rose, Esq. represented Peter Pan Seafoods, Inc. and its insurer Tokio Marine (collectively, Employer). Adjuster Thomas Lampman also attended.  Attorney Donna Meyers appeared on behalf of Douglas Prevost, MD and Declan Nolan, MD.  The record closed at the hearing’s conclusion on August 9, 2011.  

As an initial matter, Claimant’s petition to continue the August 9, 2011 hearing was considered and denied, and the hearing proceeded as scheduled.  That decision is addressed below.

As a further preliminary matter, Claimant’s petition to join Drs. Prevost and Nolan as parties to her claim was also considered.  The board designee had previously denied the petition and Claimant failed to appeal.  Based on the parties’ agreement, however, and the agreement of Drs. Prevost and Nolan, the designee’s decision denying joinder was considered by the board, and again denied.  That decision is memorialized below.

As a final preliminary matter, the parties agreed the issue of Mrs. Mow’s attendance at the second independent medical examination (SIME) should also be addressed.  At the July 13, 2011 prehearing conference, through her non-attorney representative, Claimant stated she would not attend the SIME until the Alaska Workers’ Compensation Appeals Commission (Commission) resolved issues pertaining to the SIME currently on appeal.  Briefing ordered by the Commission concerned jurisdiction was nearly complete.  In light of the considerable costs connected with an SIME, in its brief in this case Employer requested the SIME not be scheduled until Claimant and her representative state clearly she will attend.  With the parties’ agreement, the SIME was ordered held in abeyance until further notice following a Commission response based on the briefing ordered.

ISSUES

Claimant contended the August 9, 2011 hearing should be continued under 8 AAC 45.074(b)(1)(L) because, despite her due diligence, she was unable to file a hearing brief, or prepare testimony for hearing, and would suffer irreparable harm were the continuance not granted.  She contended she was too busy preparing petitions, pleadings, attending a prehearing conference, and other matters in this case, and preparing a brief for the Commission on an appeal she filed in this case, to prepare properly for this hearing.  Employer contended the interests of all parties were served by moving this matter toward resolution.  While Employer objected to continuing the hearing, it did not object to Claimant filing a late brief, or being allowed additional time for argument.

1. Was Claimant’s petition to continue the August 9, 2011, hearing properly denied?

Claimant contended the board designee abused his discretion by denying Claimant’s petition to join Dr. Prevost and Dr. Nolan as parties to her claim.  Claimant contended joining these physicians will facilitate Claimant’s petition for an order requiring the physicians to provide  additional copies of x-ray films, in addition to the digital compact disc (CD) of the x-rays previously provided.  Employer, and Drs. Prevost and Nolan through independent counsel, contended the physicians have been paid, there are no outstanding medical bills for services provided to Claimant, they have made no claim for payment, and Claimant has provided no coherent basis for joinder.  

2. Did the board designee abuse his discretion by denying Claimant’s petition to join Dr. Prevost and Dr. Nolan as parties to her claim?

Claimant contended the board designee abused his discretion by denying Claimant’s petition for a protective order for a medical release Employer tendered for her signature.  Employer contended the board designee correctly denied the petition for protective order, which is appropriately limited as to date and content.

3. Did the board designee abuse his discretion by denying Claimant’s petition for a protective order from a medical release tendered by Employer for Claimant’s signature?
Claimant contended the board should order Dr. Shapiro and Memorial Regional Hospital to correct an alleged misstatement of fact in a July 8, 2010 medical record.  She contended AS 08.64 et seq., 12 AAC 40.940 and corresponding statutes in Florida, where Dr. Shapiro and Memorial Regional Hospital are located, require legible medical records, and both federal and state statutes require physicians to amend a patient’s medical records upon written request by the patient.  Employer contended the medical record should not be rewritten based on Claimant’s husband’s recollection of Claimant’s July 8, 2010 visit at Memorial Regional Hospital.

4. Should Dr. Shapiro and Memorial Regional Hospital be ordered to correct a July 8, 2010 medical record?

Claimant contended certain portions of Employer’s May 2, 2011 letter to Dr. Shapiro are misleading and misrepresentative, and should be stricken, and Employer’s defenses to the claim should be dismissed as a sanction for Employer’s alleged bad faith.   Employer contended the letter to Dr. Shapiro is an appropriate attempt to obtain medical records and bills, Employer has not denied medical treatment, and its attempts to facilitate treatment for Claimant have been met with non-cooperation and unfounded allegations.

5. Should portions of Employer’s May 2, 2011 letter to Dr. Shapiro be stricken, and Employer’s defenses be dismissed, as a sanction for alleged bad faith actions by Employer?
Claimant contended the board designee abused his discretion when he denied her petition for a subpoena duces tecum to obtain film from Providence Alaska Medical Center (PAMC) and Anchorage Fracture and Orthopedic Clinic (AFOC), rather than digital CD formatted copies of x-rays taken in June and July, 2009.  Employer took no position on the petition, but noted that to the extent the films are available, obtaining them is probably best accomplished by a polite request and guarantee of payment to her providers.

6. Did the board designee abuse his discretion when he denied Claimant’s petition for a subpoena duces tecum to obtain film rather than digital CD formatted copies of x-rays taken in June and July, 2009?

FINDINGS OF FACT

A preponderance of the evidence establishes the following facts and factual conclusions necessary to address the issues raised by Claimant’s petitions:

1)  On June 13, 2009, Claimant suffered injuries to her left lower extremity after she was knocked down and run over by a forklift operated by Employer.  In July, 2009, she complained of low back pain and asked for an evaluation of her back complaints.  Claimant’s husband explained to Dr. Prevost Claimant’s back had been painful since the work injury, but her foot had been her predominant complaint.  (Mow v. Peter Pan Seafoods, Inc., AWCB Decision No. 10-0102 (June 9, 2010) at 3; Mow v. Peter Pan Seafoods, Inc., AWCB Decision No. 11-0043 (April 13, 2011) at 5).

2) This is the sixth time matters pertaining to this case have been before the board for hearing.  Five previous decisions have been rendered on numerous prehearing petitions:  Mow v. Peter Pan Seafoods, Inc., AWCB Decision No. 10-0102 (June 9, 2010)(Mow I)(interlocutory order requiring Claimant to appear for deposition);  Mow v. Peter Pan Seafoods, Inc., AWCB Decision No. 11-0043 (April 13, 2011)(Mow II)(interlocutory order granting Claimant’s petition for an SIME); Mow v. Peter Pan Seafoods, Inc., AWCB Decision No. 11-0051 (April 22, 2011)(Mow III)(interlocutory order denying Claimant’s petitions to strike medical records, compel production of a full sized transcript, refer Employer for investigation, and enforce subpoenas, and denying Claimant’s appeals of board designee prehearing decisions); Mow v. Peter Pan Seafoods, Inc., AWCB Decision No. 11-0063 (May 13, 2011)(Mow IV)(interlocutory order denying Claimant’s petition to reverse an SIME physician selection); Mow v. Peter Pan Seafoods, Inc., AWCB Decision No. 11-0070 (May 20, 2011)(Mow V)(by operation of law, denying reconsideration of Mow III).  Pertinent findings of fact contained in those decision are incorporated herein by reference.
3) Eight prehearings have been held in this case.  The issues herein involve the two most recent prehearing conferences conducted on May 19, 2011, and July 13, 2011.  (Prehearing Conference Summaries, May 19, 2011, July 13, 2011).
4) At the May 19, 2011 prehearing conference, Claimant’s petition for a protective order from a medical release tendered by Employer for Claimant’s signature was denied.  Claimant was ordered to sign the release and return it to Employer by May 27, 2011.    (Prehearing Conference Summary, May 19, 2011).
5) The printed language contained in the medical release Employer tendered and Claimant was ordered to sign, is virtually identical to Alaska Workers’ Compensation Board Form 07-6146, Release of Medical Information.  It is addressed “To any doctor, hospital … physical therapist … insurer, employer or other person, entity, or organization … having … medical records or medical information pertaining to [Claimant].”  By its express terms, the proffered release limited the medical records sought to those involving her left lower extremity and back, and sought only medical records from June 2007, two years before the industrial injury in this case, forward.  (Compare Release of Medical Information with AWCB Form 07-6146; experience, observation, judgment and inferences therefrom).
6) Although admitting the standard medical release she signed in 2009 had expired, Claimant did not sign the updated medical release as the designee ordered, but instead provided other signed releases either she created or were supplied by specific providers.  All the releases submitted by Claimant, however, were limited in some fashion, either by treatment date, provider, body part or method of transmission, thereby limiting their use and efficacy. (Authorization to Release March 14, 2011 medical record from Memorial Regional Hospital, dated April 15, 2011; Authorization for release of Advance Pain Centers records, dated April 15, 2011; Memorandum in support of petition appealing designee denial of protective order, dated May 31, 2011, at 11-12).
7) On May 23, 2011, Claimant filed a petition for an order requiring Dr. Marc Shapiro and Memorial Regional Hospital to correct what Claimant contended was a misstatement of fact in a July 8, 2010 medical record.  At the time she filed the petition, although not required, Claimant filed a separate four page memorandum in support of it.  Employer answered the petition on May 24, 2011. (Petition and Memorandum, dated May 16, 2011; Answer).
8) On May 25, 2011, Claimant filed a petition for issuance of a subpoena duces tecum requiring Providence Alaska Medical Center (PAMC) and Anchorage Fracture and Orthopedic Clinic (AFOC) to release x-ray films taken of Claimant’s left lower extremity on June 14, 2009 and July 1, 2009.  At the time she filed the petition, although not required, Claimant filed a separate six page memorandum in support of the petition, and five pages of exhibits.  Employer answered the petition on June 1, 2011. Elaborating on this petition at the hearing, Claimant, through her non-attorney representative, admitted she had previously received from either PAMC or AFOC two or three copies of the film x-rays for which she was now seeking a subpoena duces tecum, but had utilized them for other unspecified purposes.  She conceded she had not made an informal request of PAMC or AFOC for an additional set of film x-rays before filing her petition, so had not been denied an additional set of film x-rays, and she retains a digital CD containing those x-rays.  There is no evidence any treating physician or the SIME physicians have requested film rather than digital CD formatted x-rays. (Petition and Memorandum, dated May 19, 2011; Answer; Mr. Mow; record).

9) On June 6, 2011, Claimant filed an appeal of the designee’s May 19, 2011 decision denying a protective order and ordering her to sign the medical release Employer proffered.  At the time she filed her petition, Claimant also filed, prematurely, a 12-page memorandum in support of her appeal and request for a protective order.  This was in addition to the two page memorandum in support of her original petition for protective order, and the eleven exhibits she filed on April 25, 2011.  Employer answered the petition on June 16, 2011. (Petition and Memorandum, signed May 31, 2011; Answer).  

10)   On June 8, 2011, Claimant filed a petition to strike portions of Employer’s May 2, 2011 letter to Dr. Shapiro, the emergency room physician Claimant saw on a July 8, 2010 visit to Memorial Regional Hospital, in Hollywood, Florida, and to dismiss Employer’s defenses as a sanction for alleged bad faith.  Accompanying her petition, Claimant filed a separate six page memorandum in support.  Employer answered the petition on June 16, 2011.  (Petition and Memorandum, signed June 2, 2011; Answer).

11)   Employer’s letter to Dr. Shapiro reads:

Dear Dr. Shapiro:

I am the attorney for the employer and workers’ compensation carrier, SeaBright Insurance Company, which is handling the litigated claim of Ms. Remedios Mow.  We have been advised that she is seeking treatment with you, and in fact may have received treatment on Mach 14, 2011, based on your billing reflecting a service charge of that date.  We cannot move forward with review and payment, if appropriate, of this billing until we have received your report.  Please provide your report to the carrier at the address below.  In addition, this letter will confirm that Ms. Mow has an open workers’ compensation claim.  Please confirm that you are her attending/treating physician and submit a treatment plan and all medical reports and billings reflecting any treatment of Ms. Mow to:

Thomas Lampman

SeaBright Insurance Company

4300 B Street, Suite 304

Anchorage, AK  99503

Claim No.:  An000506699

The reports and billings will be reviewed and payment will be made in accordance with the Alaska Workers’ Compensation Act and Regulations.  Please do not hesitate to contact me if you have questions.


Sincerely,


Law Offices of Rose & Figura


/s


Elise Rose

Underscoring above is that of Claimant and designates those portions of the letter her petition seeks to have stricken.  (May 2, 2011 letter from Ms. Rose to Dr. Shapiro; Petition to Strike; Claimant Exhibit 15, filed June 6, 2011.).

12)   Employer’s May 2, 2011 letter to Dr. Shapiro was virtually identical to letters Employer sent to numerous other physicians Claimant had either seen or expressly designated as her attending physician.  (Mow v. Peter Pan Seafoods, Inc., AWCB Decision No. 11-0043 (April 13, 2011) at Findings of Fact 28-30, pages 15-16; Mow v. Peter Pan Seafoods, Inc., AWCB Decision No. 11-0051 (April 22, 2011) at Finding of Fact 51, page 21; experience, observations, judgment and inferences therefrom).

13)   On June 14, 2011, Claimant filed an appeal with the Alaska Workers’ Compensation Appeals Commission.  The Notice of Appeal has not been filed with the board, so the basis for the appeal is unknown.  Mow I through Mow IV, however, were interlocutory decisions pertaining primarily to discovery matters.  Mow V was styled a “final” order, as it denied a petition for reconsideration, by operation of law, for untimeliness.  (record).

14)   On June 15, 2011, the Commission issued a Docket Notice, requesting the parties brief whether the Commission had jurisdiction to entertain the appeal.  The parties’ briefs were not to exceed 10 pages.  Employer’s brief was due no later than July 8, 2011.  Claimant’s brief was due 20 days following her receipt of Employer’s brief.  (Commission Docket Notice, June 15, 2011).  

15)   Also on June 15, 2011, Claimant filed a Petition to join as parties, former attending physicians Drs. Prevost and Nolan.  At the time she filed her petition, although not a requirement, Claimant also filed a four page memorandum in support of it.  On June 17, 2011, Drs. Prevost and Nolan timely objected to joinder.  Employer answered the petition on June 28, 2011.  (Petition and Memorandum, signed June 8, 2011; Employer’s Answer; Dr. Prevost and Dr. Nolan Objection, June 17, 2011).

16)   On July 9, 2011, amendments to 8 AAC 45.065, adding subsection (h), became effective.  (Eff. July 9, 2011, Register 199).

17)   On July 13, 2011, a prehearing conference convened to consider pending matters. The designee denied Claimant’s petition to join Drs. Prevost and Nolan as parties.  The designee examined the factors set out at 8 AAC 45.040(j) in his decision.  The designee also denied Claimant’s petition for a subpoena duces tecum for copies of film rather than digital CD x-rays from two providers.  In his decision the designee noted Claimant acknowledged she had a digital CD containing the x-rays, and conceded no doctors have requested films as opposed to digital images.  He noted that digital images are very common, and some providers use digital images exclusively.  He noted that responding to subpoenas, or to any discovery, is burdensome and expensive, and since Claimant was provided with the x-rays in a format generally accepted in the medical community, and no doctors are requesting another format, the petition was denied.  He advised Claimant that should a doctor or other provider request a film formatted x-ray, Claimant may renew her petition.  The designee set on for an August 9, 2011 hearing, Claimant’s petitions (1) to order Dr. Shapiro to amend a medical record, (2) for board review of the designee’s May 18, 2011 denial of a protective order; (3) to strike portions of Employer’s letter to Dr. Shapiro and dismiss Employer’s defenses; and (4) to address whether Claimant should attend the SIME before the Commission ruled on her pending appeal. The parties agreed to an August 9, 2011 hearing, with briefs exchanged and filed by August 3, 2011.   The prehearing conference summary states “No witnesses will be allowed.”  The prehearing conference summary was mailed to the parties on July 18, 2011.  (Prehearing Conference Summary, July 13, 2011).

18)    On August 1, 2011, Claimant timely filed an objection to the designee’s decision adding to the August 9, 2011 issues for hearing whether Claimant should attend the SIME before the Commission ruled on her pending appeal.  Employer answered the petition on August 3, 2011.  (Claimant Memorandum, dated July 26, 2011; Answer).

19)    On August 3, 2011, Claimant filed an untimely petition appealing the designee’s denial of a subpoena duces tecum for film rather than digital CD format x-rays.  At the time she filed her untimely petition, Claimant filed a six page supporting memorandum. (Petition and Memorandum, signed July 27, 2011).

20)    Claimant did not appeal the designee’s July 13, 2011 denial of her petition to join Drs. Prevost and Nolan as parties to the case.  (record).

21)    On August 3, 2011, Employer timely filed its brief for the August 9, 2011 hearing on Claimant’s various petitions.  (record).

22)    On August 3, 2011, rather than filing a hearing brief, Claimant filed a petition to continue the August 9, 2011 hearing.  Her petition and one page memorandum conceded she had agreed to the hearing date, but argued she was unable to file a hearing brief by August 3, 2011 due to “research, brief, petitions, pleadings, pre-hearing conference, and other matters related to her case and the relatively short notice of the hearing,” and would suffer irreparable harm were the continuance not granted.  Employer answered the petition, objected to a continuance, but agreed to allow Claimant to either file a late brief, or be granted additional time for argument at the hearing.  (Petition and Memorandum, signed August 3, 2011; Answer).

23)    Claimant’s petition to continue the hearing was considered at the start of the hearing on August 9, 2011.  There was insufficient evidence to support a finding of good cause to continue the regularly scheduled hearing.  Claimant suffered no harm by the hearing proceeding as scheduled.   Claimant was permitted additional time for oral argument, and the petition to continue the hearing was denied. (Hearing record; experience, observation, judgment and inferences drawn therefrom).
24)   Although Claimant failed to appeal the designee’s denial of her petition to join Drs. Prevost and Nolan as parties to her claim, at the start of the August 9, 2011 hearing, Claimant, Employer and Drs. Prevost and Nolan, all agreed and requested the board consider and rule on Claimant’s joinder petition.  The matter was heard.  Claimant’s petition to join Drs. Prevost and Nolan as parties to the claim was again denied.  (Hearing record, August 9, 2011).

          PRINCIPLES OF LAW

AS 23.30.001.  Intent of the legislature and construction of chapter.  It is the intent of the legislature that

1) this chapter be interpreted so as to ensure the quick, efficient, fair, and predictable delivery of indemnity and medical benefits to injured workers at a reasonable cost to the employers who are subject to the provisions of this chapter;

2) worker’s compensation cases shall be decided on their merits except where otherwise provided by statute;

3)  this chapter may not be construed by the courts in favor of a party;

4) hearings in workers’ compensation cases shall be impartial and fair to all parties and that all parties shall be afforded due process and an opportunity to be heard and for their arguments and evidence to be fairly considered.

The board’s authority to hear and determine questions in respect to a claim is “limited to the questions raised by the parties or by the agency upon notice duly given to the parties.”  Providence Health System and Sedgwick CMS v. Hessel, AWCAC Decision No. 09-0065 (March 24, 2010); Simon v. Alaska Wood Products, 633 P.2d 252, 256 (Alaska 1981).  

The board may base its decision not only on direct testimony, medical findings, and other tangible evidence, but also on the board’s “experience, judgment, observations, unique or peculiar facts of the case, and inferences drawn from all of the above.”  Fairbanks North Star Borough v. Rogers & Babler, 747 P.2d 528, 533-534 (Alaska 1987).  

AS 23.30.095.  Medical treatments, services, and examinations. 


. . . 
(h)  Upon the filing with the division by a party in interest of a claim or other pleading, all parties to the proceeding must immediately, or in any event within five days after service of the pleading, send to the division the original signed reports of all physicians relating to the proceedings that they may have in their possession or under their control, and copies of the reports shall be served by the party immediately on any adverse party.  There is a continuing duty on all parties to file and serve all the reports during the pendency of the proceeding.

. . .

AS 23.30.107. Release of Information.  (a) Upon written request, an employee shall provide written authority to the employer, carrier, rehabilitation specialist, or reemployment benefits administrator to obtain medical and rehabilitation information relative to the employee’s injury. The request must include notice of the employee’s right to file a petition for a protective order with the division and must be served by certified mail to the employee’s address on the notice of injury or by hand delivery to the employee. This subsection may not be construed to authorize an employer, carrier, rehabilitation specialist, or reemployment benefits administrator to request medical or other information that is not applicable to the employee’s injury. 


. . .

Employers have a right to thoroughly investigate workers’ compensation claims to verify information provided, properly administer claims, and effectively litigate disputed claims. Cooper v. Boatel, Inc., AWCB Decision No. 87‑0108 (May 4, 1987).   Medical and other releases are important means of doing so.  Under AS 23.30.107(a), an employee must release all evidence “relative” to the injury.  Evidence is “relative” to the claim where the information sought is reasonably calculated to lead to facts having any tendency to make an issue in a case more or less likely. Granus v. Fell, AWCB Decision No. 99-0016 (January 20, 1999).  Granus held that medical releases covering a period of two years prior to the work injury were sufficiently likely to lead to admissible evidence and were reasonable in most cases.  
Regarding the discovery process generally, the Alaska Supreme Court encourages "liberal and wide ranging discovery under the Rules of Civil Procedure." Schwab V. Hooper Electric, AWCB Decision No. 87‑0322 at 4, n.2 (December  11, 1987); citing United Services Automobile Association v. Werley, 526 P.2d 28, 31 (Alaska 1974); see also, Venables v. Alaska Builders Cache, AWCB Decision No. 94-0115 (May 12, 1994).  

AS 23.30.108.  Prehearings On Discovery Matters; Objections to Requests For Release of Information; Sanctions For Noncompliance.  (a) If an employee objects to a request for written authority under AS 23.30.107, the employee must file a petition with the board seeking a protective order within 14 days after service of the request.  If the employee fails to file a petition and fails to deliver the written authority as required by AS 23.30.107 within 14 days after service of the request, the employee’s rights to benefits under this chapter are suspended until the written authority is delivered. 

(b) If a petition seeking a protective order is filed, the board shall set a prehearing within 21 days after the filing date of the petition. At a prehearing conducted by the board’s designee, the board’s designee has the authority to resolve disputes concerning the written authority. If the board or the board’s designee orders delivery of the written authority and if the employee refuses to deliver it within 10 days after being ordered to do so, the employee’s rights to benefits under this chapter are suspended until the written authority is delivered. During any period of suspension under this subsection, the employee’s benefits under this chapter are forfeited unless the board, or the court determining an action brought for the recovery of damages under this chapter, determines that good cause existed for the refusal to provide the written authority. 

(c) At a prehearing on discovery matters conducted by the board’s designee, the board’s designee shall direct parties to sign releases or produce documents, or both, if the parties present releases or documents that are likely to lead to admissible evidence relative to an employee’s injury.  If a party refuses to comply with an order by the board’s designee or the board concerning discovery matters, the board may impose appropriate sanctions in addition to any forfeiture of benefits, including dismissing the party’s claim, petition, or defense. If a discovery dispute comes before the board for review of a determination by the board’s designee, the board may not consider any evidence or argument that was not presented to the board’s designee, but shall determine the issue solely on the basis of the written record.  The decision by the board on a discovery dispute shall be made within 30 days.  The board shall uphold the designee’s decision except when the board’s designee’s determination is an abuse of discretion.


. . . (emphasis).

An “abuse of discretion” has been defined to include “issuing a decision which is arbitrary, capricious, manifestly unreasonable, or which stems from an improper motive,” failing to apply controlling law or regulation, or failing to exercise sound, reasonable and legal discretion.  Smith v. CSK Auto, Inc., 204 P.3d 1001, 1013 (Alaska 2009); Irvine v. Glacier General Construction, 984 P.2d 1103, 1107, n. 13 (Alaska 1999); Sheehan v. University of Alaska, 700 P.2d 1295, 1297 (Alaska 1985); Tobeluk v. Lind, 589 P.2d 873, 878 (Alaska 1979; Manthey v. Collier, 367 P.2d 884, 889 (Alaska 1962). 

The Administrative Procedure Act (APA) includes reference to a “substantial evidence” standard when reviewing decisions for abuse of discretion:  

Abuse of discretion is established if the agency has not proceeded in the manner required by law, the order or decision is not supported by the findings, or the findings are not supported by the evidence. . . .  If it is claimed that the findings are not supported by the evidence, abuse of discretion is established if the court determines that the findings are not supported by (1) the weight of the evidence; or (2) substantial evidence in the light of the whole record.  AS 44.62.570.

8 AAC 45.040. Parties.
. . .

(f)  Proceedings to join a person are begun by


(1) a party filing with the board a petition to join the person and serving a copy of the petition, in accordance with 8 AAC 45.060, on the person to be joined and the other parties; or


(2) the board or designee serving a notice to join on all parties and the person to be joined.

(g)  A petition or a notice to join must state the person will be joined as a party unless, within 20 days after service of the petition or notice, the person or a party files an objection with the board and serves the objection on all parties.  If the petition or notice to join does not conform to this section, the person will not be joined.

(h)  If the person to be joined or a party


(1)  objects to the joinder, an objection must be filed with the board and served on the parties and the person to be joined within 20 days after service of the petition or notice to join; or


(2)  fails to timely object in accordance with this subsection, the right to object to the joinder is waived, and the person is joined without further board action.

(i)  If a claim has not been filed against the person served with a petition or notice to join, the person may object to being joined based on a defense that would bar the employee’s claim, if filed.

(j)  In determining whether to join a person, the board or designee will consider


(1)  whether a timely objection was filed in accordance with (h) of this section;


(2)  whether the person’s presence is necessary for complete relief and due process among the parties;


(3)  whether the person’s absence may affect the person’s ability to protect an interest, or subject a party to a substantial risk of incurring inconsistent obligations;


(4)  whether a claim was filed against the person by the employee; and


(5)  if a claim was not filed as described in (4) of this subsection, whether a defense to a claim, if filed by the employee, would bar the claim.

8 AAC 45.065. Prehearings.  (a) After a claim or petition has been filed, a party may file a written request for a prehearing, and the board or designee will schedule a prehearing. . . .  At the prehearing, the board or designee will exercise discretion in making determinations on

(1) identifying and simplifying the issues . . . .

(2) amending the papers filed or the filing of additional papers;

(3) accepting stipulations, requests for admissions of fact, or other documents that may avoid presenting unnecessary evidence at the hearing;

(4) limiting the number of witnesses, identifying those witnesses, or requiring a witness list in accordance with 8 AAC 45.112;

(5)
the length, filing, and the date for service of legal memoranda if different from the standards set out in 8 AAC 45.114;

(6)
the relevance of information requested under AS 23.30.107(a) and AS 23.30.108;

(7)
petitions to join a person;

(8)
consolidating two or more cases, even if a petition for consolidation has not been filed;

. . .

(9)
the possibility of settlement or using a settlement conference to resolve the dispute;

(10)      discovery requests; . . . . 

(11)
the closing date for discovery;

(12)
the closing date for serving and filing of video recordings, audio records

. . .

(15)
other matters that may aid in the disposition of the case. (emphasis added).

(c)
After the prehearing the board or designee will issue a summary of the actions taken at the prehearing, the amendments to the pleadings, and the agreements made between the parties or their representatives.  The summary will limit the issues for hearing to those that are in dispute at the end of the prehearing.  Unless modified, the summary governs the issues and the course of the hearing.

(d)     Within 10 days after service of a prehearing summary issued under (c) of this section, a party may ask in writing that a prehearing summary be modified or amended by the designee to correct a misstatement of fact or to change a prehearing determination.  The party making a request to modify or amend a prehearing summary shall serve all parties with a copy of the written request.  If a party’s request to modify or amend is not timely filed or lacks proof of service upon all parties, the designee may not act upon the request.

. . .

On July 9, 2011, 8 AAC 45.065 was amended to add subsection (h), which reads:

(h)     Notwithstanding the provisions of (d) of this section, a party may appeal a discovery order entered by a board designee under AS 23.30.108 by filing with the board a petition in accordance with 8 AAC 45.050 that sets out the grounds for the appeal and an affidavit of readiness for hearing on the petition under AS 23.30.110(c).  Unless a petition and an affidavit of readiness for hearing is filed under this subsection no later than 10 days after the date of service of the prehearing summary and discovery order from which the party appeals, the board designee’s discovery order is final.  (emphasis added).

8 AAC 45.070.  Hearings. (a) Hearings will be held at the time and place fixed by notice served by the board under 8 AAC 45.060(e).  A hearing may be adjourned, postponed, or continued from time to time and from place to place at the discretion of the board or its designee, and in accordance with this chapter.

8 AAC 45.074. Continuances and cancellations. (a) A party may request the continuance or cancellation of a hearing by filing a

    (1) petition with the board and serving a copy upon the opposing party; a request for continuance that is based upon the absence or unavailability of a witness 

(A) must be accompanied by an affidavit setting out the facts which the party expects to prove by the testimony of the witness, the efforts made to get the witness to attend the hearing or a deposition, and the date the party first knew the witness would be absent or unavailable; and 

(B) will be denied and the affidavit may be introduced at the hearing as the testimony of the absent witness if the opposing party stipulates that the absent witness would testify as stated in the affidavit; 

    (2) stipulation signed by all the parties requesting a continuance or cancellation together with evidence of good cause for the request. 

Effective July 9, 2011, 8 AAC 45.074(b) was repealed and readopted to read:

(b) Continuances or cancellations are not favored by the board and will not be routinely granted. A hearing may be continued or cancelled only for good cause and in accordance with this section. For purposes of this subsection, 

(1) good cause exists only when 

(A) a material witness is unavailable on the scheduled date and the taking of the deposition of the witness is not feasible; 

(B) a party or representative of a party is unavailable because of an unintended and unavoidable court appearance; 

(C) a party, a representative of a party, or a material witness becomes ill or dies; 

(D) a party, a representative of a party, or a material witness becomes unexpectedly absent from the hearing venue and cannot participate telephonically; 

(E) the hearing was set under 8 AAC 45.160(d); 

(F) a second independent medical evaluation is required under AS 23.30.095(k); 

(G) the hearing was requested for a review of an administrator's decision under AS 23.30.041(d), the party requesting the hearing has not had adequate time to prepare for the hearing, and all parties waive the right to a hearing within 30 days; 

(H) the board is not able to complete the hearing on the scheduled hearing date due to the length of time required to hear the case or other cases scheduled on that same day, the lack of a quorum of the board, or malfunctioning of equipment required for recording the hearing or taking evidence; 

(I) the parties have agreed to and scheduled mediation; 

(J) the board determines that despite a party's due diligence in completing discovery before requesting a hearing and despite a party's good faith belief that the party was fully prepared for the hearing, evidence was obtained by the opposing party after the request for hearing was filed which is or will be offered at the hearing, and due process required the party requesting the hearing be given an opportunity to obtain rebuttal evidence; 

(K) the board determines at a scheduled hearing that, due to surprise, excusable neglect, or the board's inquiry at the hearing, additional evidence or arguments are necessary to complete the hearing; 

(L) an agreed settlement has been reached by the parties less than 14 days before a scheduled hearing, the agreed settlement has not been put into writing, signed by the parties, and filed with the board in accordance with 8 AAC 45.070(d)(1), the proposed settlement resolves all disputed issues set to be heard, and the parties appear at the scheduled hearing to state the terms of the settlement on the record; or 

(M) the board determines that despite a party's due diligence, irreparable harm may result from a failure to grant the requested continuance or cancel the hearing; 

(2) the board or the board's designee may grant a continuance or cancellation under this section 

(A) for good cause under (1)(A) - (I) of this subsection without the parties appearing at a hearing; 

(B) for good cause under (1)(J) - (M) of this subsection only after the parties appear at the scheduled hearing, make the request and, if required by the board, provide evidence or information to support the request; or 

(C) without the parties appearing at the scheduled hearing, if the parties stipulate to the continuance for good cause as set out in (1)(A) - (I) of this subsection. 

ANALYSIS

1. Was Claimant’s petition to continue the August 9, 2011, hearing properly denied?

Continuances of regularly scheduled hearings are disfavored, and will be granted only for good cause as defined by law.  8 AAC 45.074.  Claimant sought to continue the August 9, 2011 hearing arguing that despite her due diligence and, given the press of other matters in this case, she was unable to file a hearing brief, was unable to prepare her witnesses for hearing, and would suffer irreparable harm if her continuance request was not granted.  The facts belie Claimant’s argument.  

On July 13, 2011, Claimant agreed to the August 9, 2011 hearing date.  At that time she was aware her brief before the Commission was due in early August, near the time her brief for the August 9, 2011 hearing was due.  Although claiming she was harmed by her inability to file a hearing brief in this case, Claimant is not harmed because she filed supporting legal memoranda with every petition for consideration on August 9, 2011, and her written arguments on every issue, comprising over 40 pages of legal memoranda, more than 8 AAC 45.114(2) allows for a hearing brief, were before the board at the time of hearing.  Moreover, to ensure Claimant had a full opportunity to present her case, and to preclude any harm her failure to file a unified brief may have caused, she was granted additional time at hearing for oral argument.  In addition, Claimant suffered no prejudice by her inability to prepare witnesses for hearing, as she argued, since the prehearing conference summary specifically precluded witness testimony at the hearing. 

Finally, Claimant should have had sufficient time to file a hearing brief in the time permitted.  Other than the 10 page brief addressing only the issue of the Commission’s jurisdiction, Claimant had no prehearing conferences to attend, nor any other briefs to file between the July 13, 2011 prehearing conference and the August 9, 2011 hearing date.  Of the two documents Claimant filed after agreeing to the August 9, 2011 hearing date, her petition appealing the designee’s July 13, 2011 order denying her petition for a subpoena duces tecum was a simple two-page fill-in-the blank form.  It was her choice to file a six-page memorandum in support of the petition at the same time, which was premature because the matter was not scheduled for hearing on August 9, and was not a requirement.  Moreover, it ultimately served the purpose of a hearing brief when the parties agreed this matter should be considered on August 9.  The only other document Claimant filed in the four weeks between the July 13, 2011 prehearing conference, and the August 9, 2011 hearing, was a request that the designee amend the July 13, 2011 prehearing conference summary.  Thus, the efforts required during this period were not excessive, and reasonably should not have prevented her filing a hearing brief.

In summary, there was insufficient evidence to support a finding of good cause to continue the August 9, 2011 hearing.  Claimant agreed to the hearing date, and suffered no harm by the hearing proceeding as scheduled.  The petition to continue was properly denied. 

2. Did the board designee abuse his discretion by denying Claimant’s petition to join Dr. Prevost and Dr. Nolan as parties to her claim?

Proceedings to join a person are begun by a party filing a petition to join and serving a copy of the petition on the person to be joined and the other parties.  8 AAC 45.040(f).  If the person to be joined or a party objects to joinder, an objection must be filed and served within 20 day of service of the petition or notice to join.  8 AAC 45.040(h).  

The law authorizes the board designee to exercise his or her discretion to rule on matters of party joinder.  8 AAC 45.065(a)(7).  The designee’s determination is reviewable under an abuse of discretion standard.  AS 23.30.108(c).  An abuse of discretion occurs where a decision rendered is arbitrary, capricious, manifestly unreasonable, or stems from an improper motive. An abuse of discretion is also found where a decision fails to apply controlling law or regulation, or fails to exercise sound, reasonable and legal discretion.  Smith v. CSK Auto, Inc., 204 P.3d 1001 (Alaska 2009).  AS 44.62.570.

There is no evidence or suggestion the designee’s decision denying joinder was arbitrary, capricious, manifestly unreasonable, or stemmed from an improper motive.  The question then is whether the designee correctly applied controlling law, and exercised sound, reasonable legal discretion. 

In determining whether to join a person to a claim, five factors enumerated in 8 AAC 45.040(j) must be considered.  Here, the designee considered each of these factors, found none of the factors favored joinder, and denied the petition.  As an initial matter, the designee correctly found Dr. Prevost, Dr. Nolan and Employer timely objected to joinder.  

Examining the second factor, the designee determined the doctors were not seeking any relief from Claimant or Employer, nor were Claimant or Employer seeking any relief under the Act from the doctors.  While Claimant obtained medical care from the doctors for her industrial injury, they have been fully compensated for their services by Employer.  Although Claimant argued the doctors must be joined to ensure she receives film rather than digital CD formatted copies of her x-rays, the designee correctly determined it is not necessary to join the doctors as parties in order to achieve that result.  Indeed, Claimant admitted she received multiple copies of the film formatted x-rays in the past, in addition to the digital CD formatted x-rays she retains, but utilized those copies for other unspecified purposes.  There is thus no reason to suspect she would be unable to obtain another film copy were she to simply request it, but she admits she has not done so.  Nor is there any evidence a film copy is necessary for any further evaluations in this case.  Claimant has not demonstrated either a treating physician or the SIME physicians require film rather than digital CD x-rays for their evaluations or treatment.  If Claimant believes the doctors are necessary witnesses to her case on the merits, beyond their medical records already filed with the board, this is a matter entirely different from any need to join them as parties.  Witness testimony can be obtained by deposition prior to hearing, or by witness testimony at hearing.  The designee correctly determined neither Dr. Prevost nor Dr. Nolan were necessary parties to ensure complete relief and due process in this case.   

Examining the third and fourth factors, the designee correctly determined Claimant’s doctors need not be joined to protect their interests, or to avoid the risk of inconsistent judgments.  The doctors have been fully compensated for their services and have not filed any claims, in this or any other proceeding, for the services provided to Claimant.   Claimant has not filed any claim against either of the doctors.  There is no evidence to suggest any risk of inconsistent judgments among those involved.

Finally, the designee correctly determined there is no evidence to support any cognizable claim by Claimant against either Dr. Prevost or Dr. Nolan under the Act.  The designee applied controlling law, and exercised sound legal discretion when he denied Claimant’s petition to join Dr. Prevost and Dr. Nolan as parties to her claim.  

3. Did the board designee abuse his discretion by denying Claimant’s petition for a protective order from a standard medical release tendered by Employer for Claimant’s signature?

There is no suggestion the designee’s decision denying a protective order and ordering Claimant to sign the medical release Employer tendered was arbitrary, capricious, manifestly unreasonable, or stemmed from an improper motive.  The issue is whether the designee correctly applied controlling law, and exercised sound, reasonable legal discretion, when he denied the protective order. 

Under AS 23.30.107(a), upon written request, an employee must provide written authority to the employer to obtain medical and rehabilitation information relative to the employee’s injury.  Evidence is “relative” to the injury where the information sought is reasonably calculated to lead to facts having any tendency to make an issue in a case more or less likely.   For medical releases, those seeking information restricted to the body parts in issue, and covering a period two years prior to the work injury are sufficiently likely to lead to admissible evidence and are thus reasonable.    
The issues here involve work injuries to Claimant’s left lower extremity and back sustained on June 13, 2009.  Employer sought Claimant’s signature on a medical release.  The release sought only medical records and was appropriately directed to medical providers or organizations having custody of medical records.  The release was appropriately restricted to Claimant’s left lower extremity and back, and sought records only as far back as June 13, 2007, two years prior to the work injury.  Indeed, the medical release Employer proffered for signature was virtually identical to the board’s Form 07-6146, Release of Medical Information.

Although Claimant may have signed a similar broad medical release in October, 2009, believes Employer has already received all of her medical records, or has more recently signed a variety of forms she has either created or obtained from selected sources, this does not obviate her obligation to provide, and Employer’s entitlement to receive, an updated medical release directed to all medical providers, properly limited by date and body part, to ensure Employer has continuing access to all discoverable medical records.  

By ordering Claimant to sign the proffered release, the designee applied controlling law, and exercised sound legal discretion.  

4. Should Dr. Shapiro and Memorial Regional Hospital be ordered to correct a July 8, 2010 medical record?

Alaska law requires all medical records and reports “relative” to a claim be filed with the board.  The July 8, 2010 nursing staff at the Memorial Regional Hospital emergency room noted Claimant reporting left elbow and arm numbness for a year and she was out of pain meds. Dr. Shapiro’s note indicated Claimant reporting radiating left arm pain and had run “out of Gabapentin for chronic low back and leg pain.”   Claimant’s work injury occurred slightly more than a year before this visit, and low back and leg pain were among her early complaints.  Subsequently electromyography (EMG) and nerve conduction velocity (NCV) studies confirmed nerve injury.  The July 8, 2010 medical record is thus “relative” to the instant claim and was properly filed with the board.

While Claimant takes issue with some of the medical staff’s representations in this medical record, this alone does not justify a board order the record be amended, or stricken.  As stated in Mow III, arguments that medical records contain misstatements are appropriately presented at the hearing on the merits of a claim, when all parties will have an opportunity to present evidence and argue its value.  At that time the board will review all of the evidence and arguments and weigh the relative merits of the evidence presented.    

The board has no authority to order any physician to amend a medical record.  It has no jurisdiction over Dr. Shapiro and Memorial Regional Hospital, medical providers in the State of Florida.  If, as Claimant argues, federal and Florida law provide a mechanism for correcting  medical records, she should pursue those avenues in the appropriate forum.  Should the July 8, 2011 medical records be amended, Claimant should file any amended record with the board on a medical summary as 8 AAC 45.052 requires, and prepare a supplemental SIME binder.  In addition, Claimant is free to discuss the perceived error in the medical record with the SIME physician at the SIME.  Neither Dr. Shapiro nor Memorial Regional Hospital will be ordered to amend the medical record.

5. Should portions of Employer’s May 2, 2011 letter to Dr. Shapiro be stricken, and Employer’s defenses dismissed, as a sanction for alleged bad faith actions by Employer?
There is no basis in law to strike two sentences in Employer’s May 2, 2011 letter to Dr. Shapiro inquiring if he is Claimant’s treating physician, and requesting a treatment plan.  The letter is an unremarkable discovery letter, virtually identical to the letters Employer sent to the numerous physicians Claimant identified as her treating physicians, but whom she never saw.  The only difference with this letter is Claimant was treated by Dr. Shapiro at Memorial Regional Hospital, as evidenced in medical records Claimant filed on medical summaries on April 2, 2010, and on September 14, 2010, and by at least one letter from Mr. Mow to Employer seeking reimbursement for Gabapentin Dr. Shapiro prescribed for Claimant.

Employers have a right to thoroughly investigate workers’ compensation claims to verify information provided, properly administer claims, and effectively litigate disputed claims. Employer’s May 2, 2010 letter to Dr. Shapiro and Memorial Regional Hospital was an exercise of that right, and by seeking and obtaining the information requested of Dr. Shapiro and the hospital, the means by which Employer could ensure these providers would be paid on Claimant’s behalf.  

There is no legal basis to strike a portion of a letter written and sent.  Nor would doing so have any legal effect.  Neither the letter, nor the portions of it to which Claimant objects, have any relevance to the issues of compensability in this case.  Nor is there any legal basis for imposing sanctions on Employer for sending the letter.  The letter was appropriate, it was not misleading, and made no apparent misstatement of fact.  Claimant had sought and received treatment from Dr. Shapiro at Memorial Regional Hospital, and Employer was seeking to confirm whether Dr. Shapiro was her treating physician.  Portions of the letter will not be stricken, nor sanctions imposed on Employer.

6. Did the board designee abuse his discretion when he denied Claimant’s petition for a subpoena duces tecum to obtain film rather than digital CD formatted copies of x-rays taken in June and July, 2009?

As an initial matter, Claimant’s petition appealing the board designee’s denial of her petition for a subpoena duces tecum commanding PAMC and AFOC to produce film rather than digital CD formatted copies of-rays taken in June and July, 2009, was untimely. By operation of law, the designee’s discovery order is final.   8 AAC 45.065(h).  

Were the decision reviewable, however, the designee’s decision denying the subpoena duces tecum, under the circumstances here, as more fully described in finding of fact 17, was a proper exercise of his discretion.  

CONCLUSIONS OF LAW

1. The board correctly denied Claimant’s petition to continue the hearing.

2. The board designee did not abuse his discretion by denying Claimant’s petition to join Dr. Prevost and Dr. Nolan as parties to her claim.  Dr. Prevost and Dr. Nolan are not parties necessary for complete relief and due process in this claim, and will not be joined as parties.

3. The board designee did not abuse his discretion by denying Claimant’s petition for a protective order for a standard medical release tendered by Employer for Claimant’s signature.

4. The board will not order Dr. Shapiro and Memorial Regional Hospital to correct a July 8, 2010 medical record.

5. The board will not strike portions of Employer’s May 2, 2011 letter to Dr. Shapiro, or dismiss Employer’s defenses.
6. Claimant’s petition appealing the board designee’s decision denying his subpoena duces tecum was untimely, and thus final by operation of law.  In any event, the board designee exercised sound legal decision when he denied Claimant’s petition for a subpoena duces tecum to obtain film rather than digital CD formatted copies of x-rays taken in June and July, 2009.

ORDER

1.
Claimant’s petition to continue the August 9, 2011, hearing is denied.

2.       Claimant’s petition appealing the board designee’s order denying her petition to join Dr. Prevost and Dr. Nolan as parties to this claim is denied.  

3.
Claimant’s petition appealing the board designee’s order she sign the standard medical release tendered by Employer for her signature is denied.  Claimant shall sign the medical release and return it to Employer within 15 days of the date of this decision and order.

4.
Claimant’s petition to order Dr. Shapiro and Memorial Regional Hospital to amend the July 8, 2010 medical record is denied.

5.
Claimant’s petition to strike portions of Employer’s May 2, 2011 letter to Dr. Shapiro, and to dismiss Employer’s defenses is denied.

6.       Claimant’s petition appealing the board designee’s order denying her petition for a subpoena duces tecum is denied.

7.        The SIME shall be held in abeyance until further notice following a Commission response to the briefing recently completed.

Dated at Anchorage, Alaska, this 23, day of August, 2011.


                                       ALASKA WORKERS' COMPENSATION BOARD



_________________________________



Linda M. Cerro, Designated Chairperson



_________________________________


                                           
Patricia Vollendorf, Member



_________________________________


                                           
Linda Hutchings, Member

APPEAL PROCEDURES
This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Effective November 7, 2005 proceedings to appeal must be instituted in the Alaska Workers’ Compensation Appeals Commission within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board. If a request for reconsideration of this final decision is timely filed with the Board, any proceedings to appeal must be instituted within 30 days after the reconsideration decision is mailed to the parties or within 30 days after the date the reconsideration request is considered denied due to the absence of any action on the reconsideration request, whichever is earlier. AS 23.30.127.

An appeal may be initiated by filing with the office of the Appeals Commission: (1) a signed notice of appeal specifying the board order appealed from and 2) a statement of the grounds upon which the appeal is taken.  A cross-appeal may be initiated by filing with the office of the Appeals Commission a signed notice of cross-appeal within 30 days after the board decision is filed or within 15 days after service of a notice of appeal, whichever is later.  The notice of cross-appeal shall specify the board order appealed from and the grounds upon which the cross-appeal is taken.  AS 23.30.128.

RECONSIDERATION
A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION
Within one year after the rejection of a claim, or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.  The Board will, in its discretion, grant a rehearing to consider modification of an award only upon the grounds stated in AS 23.30.130.

PETITION FOR REVIEW

Under Monzulla v. Voorhees Concrete Cutting, 254 P.3d 341 (Alaska 2011), a party may seek review of an interlocutory or other non-final Board decision and order.  Within 10 days after service of the Board’s decision and order a party may file with the Alaska Workers’ Compensation Appeals Commission a petition for review of the interlocutory or other non-final Board decision and order.  The commission may or may not accept a petition for review and a timely request for relief from the Alaska Supreme Court may also be required.

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order in the matter of REMEDIOS MOW, employee v. PETER PAN SEAFOODS, employer, TOKIO MARINE c/o SEABRIGHT INSURANCE COMPANY, insurer; Case No. 200907878, dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 23rd day of August, 2011.

                                                                                      ________________________________

 
     Kimberly Weaver, Office Assistant I
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