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ALASKA WORKERS' COMPENSATION BOARD


P.O. Box 115512
Juneau, Alaska 99811-5512

	PAUL D. PIETRO, 

                                                  Employee, 

                                                     Applicant,

                                                   v. 

UNOCAL CORPORATION,

                                                  Employer,

                                                    Defendant.

 
	)

)

)

)

)

)

)

)

)

)

)

)
	INTERLOCUTORY

DECISION AND ORDER

AWCB Case No. 199530232
AWCB Decision No. 11-0132

Filed with AWCB Anchorage, Alaska

on August 25, 2011


Paul Pietro’s (Employee) October 11, 2006 claim for benefits, Unocal Corporation’s (Employer) July 15, 2011 “Petition to Suspend Future Hearings,” and Employee’s August 11, 2011 request for a ruling on the jurisdictional issue were heard in Anchorage, Alaska, on August 24, 2011.  Attorney Michael Jensen represented Employee.  Attorney Richard Wagg represented Employer.  There were no witnesses.  At hearing, the parties agreed the proper remedy would be a hearing continuance if the panel agreed with Employer’s position on the jurisdiction issue.  The panel issued an oral order at hearing continuing it, for lack of jurisdiction.  This decision examines the oral order to continue the hearing, and memorializes it.  The record closed on August 24, 2011.

ISSUE

Employee agrees the jurisdiction issue should be heard first.  He contends the board has concurrent jurisdiction to hear and decide the issues in Employee’s October 11, 2006 claim on its merits notwithstanding Employer’s appeal of Pietro v. Unocal Corp., AWCB Decision No. 
10-0199 (December 10, 2010) (Pietro VI) and Pietro v. Unocal Corp., AWCB Decision No. 
11-0044 (April 15, 2011) (Pietro VII) to the Alaska Workers’ Compensation Appeals Commission (AWCAC).  Employee contends Employer has taken inconsistent positions: in its AWCAC appeal, Employer stated Pietro VII erred by failing to decide the merits of Employee’s claims for benefits, while at hearing on August 24, 2011, Employer argued the board had no jurisdiction to decide Employee’s claims for benefits.  He contends the hearing should proceed.

Employer agrees the jurisdiction issue should be heard first.  However, it contends precedent dictates the board is divested of jurisdiction to hear and decide any issues in Employee’s claim as Pietro VI and Pietro VII are presently pending on appeal before the AWCAC.  Furthermore, Employer contends Member Weel was not on the panel deciding Pietro VII, is unfamiliar with the entire record and should not participate in any hearing on the merits of Employee’s claim, as Pietro VI declined to allow new evidence on the compensability issue.   Employer contends the hearing should not proceed.

Does the board have jurisdiction to consider Employee’s October 11, 2006 claim on its merits once Employer appealed Pietro VI and Pietro VII?


SUMMARY OF DECISIONS

For a complete summary of the decisions in this case, see Pietro VII.  Pietro VI, Pietro VII, and post-decision procedure are summarized for context and clarity, as follows:

Pietro VI decided the limited matter on remand from the Alaska Supreme Court would be heard on the existing record, and directed the parties to appear for oral argument with briefs with appropriate attachments to support their positions from the existing record.  Pietro VII held Employee proved, by a preponderance of the evidence, his peripheral neuropathy and his basal cell carcinoma and melanoma arose out of and in the course of his employment with Employer and were compensable injuries.  Employer appealed these decisions to the AWCAC in June 2011.

Employer’s July 15, 2011 petition contended the board lacked jurisdiction over Employee’s claim, because Employer had appealed Pietro VI and Pietro VII to the AWCAC, and the appeal suspended the agency’s authority to hear and decide any issues until the appeal was resolved.  Though Employer’s July 15, 2011 petition was not specifically included in the controlling August 11, 2011 prehearing conference summary as an issue for hearing on August 24, 2011, at hearing, the parties agreed Employee’s August 11, 2011 request for a ruling on the jurisdiction issue was the same issue raised in Employer’s petition.  Accordingly, Employer’s July 15, 2011 petition and Employee’s August 11, 2011 request for a ruling on jurisdiction were heard as a preliminary matter on August 24, 2011.


FINDINGS OF FACT 

A review of the relevant record establishes the following facts and factual conclusions by a preponderance of the evidence:

1) On December 10, 2010, Pietro VI decided compensability of Employee’s peripheral neuropathy and his basal cell carcinoma and melanoma on remand from the Alaska Supreme Court would, as a preliminary matter, be heard on the existing record (Pietro VI at 8).
2) On February 1, 2011, the parties agreed at a prehearing conference “the only issue for [the Pietro VII] hearing shall be the additional findings required by remand from the Supreme Court” (Prehearing Conference Summary, February 1, 2011).

3) On April 15, 2011, Pietro VII held Employee proved, by a preponderance of the evidence, his peripheral neuropathy and his basal cell carcinoma and melanoma arose out of and in the course of his employment with Employer and were compensable injuries (Pietro VII at 57). 

4) On or about June 13, 2011, Employer appealed Pietro VI and Pietro VII to the AWCAC (Notice of Appeal, undated, but received by Michael J. Jensen on June 14, 2011).

5) Employer included as a point on appeal its contention Pietro VII erred by finding and holding Employee suffered compensable injuries while working for Employer (id. at 1-2).

6) Employer also included as a point on appeal its contention Pietro VII erred “in failing to address the issues of indemnity, medical benefits, reemployment benefits and PPI” (id. at 2).

7) On July 19, 2011, Employer filed a “Petition to Suspend Future Hearings” contending the board as a legal matter lacked jurisdiction and could not decide any issues in Employee’s case until the appeal was resolved (Petition, July 15, 2011).

8) On August 8, 2011, at Employee’s request the parties attended a prehearing conference addressing the “question of whether or not the Board has jurisdiction” to decide Employee’s claim was an issue for the August 24, 2011 hearing.  The Board’s jurisdiction over the claim was “added” as an issue for the August 24, 2011 hearing (Prehearing Conference Summary, August 8, 2011).

9) If Pietro VII is ultimately reversed on appeal, Employee would be entitled to no benefits under the Act (experience, judgment, observations, unique or peculiar facts of the case, and inferences drawn from all of the above). 

PRINICPLES OF LAW

AS 23.30.001.  Intent of the legislature and construction of chapter.  It is the intent of the legislature that

1) This chapter be interpreted so as to ensure the quick, efficient, fair, and predictable delivery of indemnity and medical benefits to injured workers at a reasonable cost to the employers who are subject to the provisions of this chapter;

AS 23.30.005.  Alaska Workers’ Compensation Board.
. . .

(h) The department shall adopt rules . . . and shall adopt regulations to carry out the provisions of this chapter. . . .  Process and procedure under this chapter shall be as summary and simple as possible.

The board may base its decision not only on direct testimony, medical findings, and other tangible evidence, but also on the board’s “experience, judgment, observations, unique or peculiar facts of the case, and inferences drawn from all of the above.”  Fairbanks North Star Borough v. Rogers & Babler, 747 P.2d 528, 533-534 (Alaska 1987).  

The Alaska Supreme Court in Fischback & Moore of Alaska, Inc. v. Lynn, 407 P.2d 174, 176 (Alaska 1965) held an administrative agency’s jurisdiction is suspended when a party has appealed the agency’s decision.  

It is the general rule that when an order of an administrative agency is appealed to a court, the agency’s power and authority in relation to the matter is suspended as to questions raised by the appeal [citations omitted].  The rule is based on common sense.  If a court has appellate jurisdiction over a decision of an administrative body, it would not be consistent with the full exercise of that jurisdiction to permit the administrative body also to exercise jurisdiction which would conflict with that exercised by the court.  The court’s jurisdiction over the subject matter of an appeal must be complete and not subject to being interfered with or frustrated by concurrent action by the administrative body.
ANALYSIS

Does the board have jurisdiction to consider Employee’s October 11, 2006 claim on its merits once Employer appealed Pietro VI and Pietro VII?


Employer appealed Pietro VI and Pietro VII to the AWCAC on or about June 13, 2011, thereby divesting the board of jurisdiction to consider Employee’s claims on their merits, pursuant to the Alaska Supreme Court’s directive in Fischback & Moore.  Employee failed to convincingly demonstrate why Fischback & Moore’s “general rule” would not apply to this case’s facts.  On this legal basis alone, the hearing should not proceed.  

There is another reason not to proceed with this hearing.  In some cases, concurrent jurisdiction may allow concomitant proceedings before the board and the AWCAC.  However, in this case, any and all benefits to which Employee may be entitled flow from Pietro VII’s initial determination he has compensable injuries arising out of and in the course of his employment with Employer.  If Pietro VII is ultimately reversed on appeal, the basis for an award of any benefits to Employee under the Alaska Workers’ Compensation Act disappears.  Concurrent jurisdiction cannot be exercised here because the issues raised in Employee’s claim are wholly dependent upon the issues pending on appeal.  Proceeding with a hearing under these facts would waste the limited time and resources of all parties and the agency.  Given this case’s status, proceeding is not likely to provide a summary and simple procedure or ensure the quick, efficient, fair, and predictable delivery of indemnity and medical benefits to Employee at a reasonable cost to Employer. 

Either party may request a stay and remand from the AWCAC, if either wants to proceed on Employee’s claim.  If a stay and remand are granted, the board would have jurisdiction to consider Employee’s claim.  Though Member Weel’s participation is not a factor in this decision, for consistency, the Pietro VII panel will be used in future hearings in this case, to the extent possible.

Lastly, Employee’s contention Employer is taking inconsistent positions on the jurisdiction issue is not persuasive.  Pietro VII followed precisely the Alaska Supreme Court’s remand order, and the controlling prehearing conference summary, the latter of which stated the “only issue” for hearing in Pietro VII was “the additional findings required by remand from the Supreme Court.”  Employer is free to argue on appeal Pietro VII erred by failing to decide all the merit issues as well; there was no pending appeal when Pietro VI and Pietro VII were issued.  There is, however, a pending appeal now, so Employer’s lack-of-jurisdiction argument at hearing is not inconsistent.


CONCLUSION OF LAW

The board does not have jurisdiction to consider Employee’s October 11, 2006 claim on its merits once Employer appealed Pietro VI and Pietro VII.

ORDER

1) Employer’s July 15, 2011 petition is granted as to Employee’s October 11, 2006 claim.

2) The August 24, 2011 hearing is continued for lack of jurisdiction.

3) If either party requests a stay and remand from the AWCAC and the stay and remand are granted, the parties’ claims and petitions may be set for hearing.

4) The same panel members who heard Pietro VII shall sit on any future panels hearing this matter, to the extent possible. 

Dated in Anchorage, Alaska on August 25, 2011.
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Robert C. Weel, Member

RECONSIDERATION
A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION
Within one year after the rejection of a claim, or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.

PETITION FOR REVIEW

Under Monzulla v. Voorhees Concrete Cutting, 254 P.3d 341 (Alaska 2011), a party may seek review of an interlocutory or other non-final Board decision and order.  Within 10 days after service of the Board’s decision and order a party may file with the Alaska Workers’ Compensation Appeals Commission a petition for review of the interlocutory or other non-final Board decision and order.  The commission may or may not accept a petition for review and a timely request for relief from the Alaska Supreme Court may also be required.

CERTIFICATION

I hereby certify the foregoing is a full, true and correct copy of the Interlocutory Decision and Order in the matter of PAUL D. PIETRO employee / applicant v. UNOCAL CORPORATION, employer/  defendants; Case No. 199530232; dated and filed in the office of the Alaska Workers’ Compensation Board in Anchorage, Alaska, and served upon the parties on August 25, 2011.
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