ANDREW BRAVO v. NORTHSTAR CONSTRUCTION EQUIPMENT, INC.

[image: image1.png]


ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 115512
Juneau, Alaska 99811-5512

	ANDREW M. BRAVO, 

                                    Employee, 

                                         Petitioner
                                                v. 

NORTH STAR CONSTRUCTION  EQUIPMENT, INC.,
                                    Employer,

                                    and 

AMERICAN INTERSTATE INSURANCE CO,

Insurer,                                                                                                         Respondants.
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	INTERLOCUTORY DECISION AND ORDER

AWCB Case No.  200814278
AWCB Decision No. 11-0137 

Filed with AWCB Fairbanks, Alaska

on August 31, 2011


Employee’s Petition for Neurological SIME was heard in Fairbanks, Alaska on June 23, 2011.  Attorney Michael Budzinski appeared telephonically on behalf of Employer and its Insurer.  Attorney Jason Weiner appeared on behalf of Employee, Andrew Bravo, who also appeared and testified.  This matter was heard before a two member panel, a quorum under AS 23.30.005(f).  The record closed at the hearing’s conclusion on June 23, 2011.  
ISSUE

Employee contends a neurological SIME should be ordered because the orthopedic SIME physician, John Lipon, M.D., orthopedic surgeon, included neurological opinions in his report, which was improper because Dr. Lipon is not a neurological specialist.  Employee contends a second SIME is warranted because Employee continues to complain of cervical, thoracic and lower back pain.  Employee also cites reported findings from other doctors as evidence another SIME is warranted.  He contends the nerve conduction study, which was a borderline abnormal study, involving possibly the S1 nerve root, is evidence of the need for a neurological SIME.  Employee also contends Dr. Lipon recommended an evaluation by a neurologist.

Employer contends Dr. Lipon’s SIME concurs with its EME physicians, Jerald Reimer, M.D., neurologist, and John Thompson, M.D., orthopedic surgeon.  Specifically, Employer contends it was probable the work injury was not the substantial cause of Employee’s spine complaints.  It contends Dr. Lipon’s recommendation for a neurological consultation was in reference to Employee’s headache complaints, and requested the Board take judicial notice Employee’s headache complaints are a common condition and, as such, do not merit the expense of an out-of-state neurological SIME.  Employer contends Employee is dissatisfied with the SIME report, and Employee merely wants another SIME opinion, which may be more favorable to his position.

Shall a neurological SIME be ordered?

FINDINGS OF FACT
A review of the entire record established the following relevant facts and conclusions by a preponderance of the evidence:

1) September 5, 2008, on a slope at the Fort Knox Mine, Employee was operating a compactor which rolled over.  Employee thought he hit his head on the windshield.  At the Emergency Department, Employee was diagnosed with a 2 cm laceration on his right forehead, and acute closed head injury.  The laceration was closed with one suture and one staple.  Employee was given a note off work until Monday, September 8, 2008 (Report of Injury or Illness, September 8, 2008; Emergency Department Final Report, September 5, 2008; Bravo).

2) Employee did not seek any additional medical treatment for three months.  He then began treatment with his chiropractor, William Tewsen, D.C., chiropractor, in early December, 2008 (Tewsen reports, December 11, 2008, December 17, 2008).

3) Employee claimed he developed pain in his cervic-thoracic and lumbar region about one week after the rollover accident, but did not seek medical attention because he thought his condition would resolve on its own (Id.; Bravo).

4) In a “To whom it may concern” letter, Dr. Tewsen opined, “the injuries for which Andrew Bravo is [sic] being treated at this clinic, are the result of an accident occurring at work on September 5, 2008.” (Tewsen report, December 17, 2008).

5) Dr. Tewsen ordered x-rays of Employee’s spine.  Jack Henry, D.C., interpreted the x-rays on December 11, 2008.  Dr. Henry opined developmental wedging C4, C5, C6 level for the cervical spine; developmental wedging and Schmorl’s node herniation defects mid and lower thoracic spine; and disc hypoplasia, L3, L4, and L5 disc levels and facet tropism, L4/L5 for the lumbar spine (Henry report, December 29, 2008).

6) Employee treated with Tewsen until April, 2009, and then began treatment with another chiropractor, Billy McAfee D.C. (Tewsen report, April 15, 2009; McAfee report, April 27, 2009).

7) Employee changed chiropractors because he claimed his symptoms were not improving with treatment (McAfee report, April 27, 2009; Shannon report, September 2, 2008).

8) Dr. McAfee reported Employee indicated he was having constant (76-100% of awake time) neck, midback and lowback pain with tingling into the right leg (McAfee report, April 27, 2009).

9) Dr. McAfee ordered an MRI of the lumbosacral spine, interpreted by Jeff Zeller, M.D., as L4/L5 central disc herniation; L5/S1 mild spondylosis with small central disc-osteophyte complex; and lower lumbar facet arthrosis (Zeller report, May 11, 2009).

10) After reviewing the MRI, Dr. McAfee noted simple chiropractic adjustment and massage will not be an effective treatment for Employee’s condition.  Dr. McAfee gave Employee the options of being seen for an orthopedic consult, being referred for epidural injection and taking part in an IDD protocol (McAfee report, May 14, 2009).

11) Dr. McAfee referred Employee to John Shannon, D.C., chiropractor, for an electrodiagnostic evaluation, which was performed on June 18, 2009.  Dr. Shannon found “borderline abnormal study involving possibly the L S1 nerve root.”  He opined the “[f]indings were highly suggestive, based on the patient’s age and lack of prior injury to the low back, of a chronic left sided S1 radiculopathy.” (Shannon report, September 2, 2009).

12) Dr. McAfee referred Employee to David Witham, M.D., orthopedic surgeon.  Dr. Witham noted Employee first went to work as a welder’s assistant following his injury at the mine, and then went to work for a HVAC company.  He noted all of Employee’s subsequent employment have been labor intensive and have aggravated Employee’s back pain.  Dr. Witham noted the MRI “shows a disc bulging injury of the lower lumbar segments, but no focal herniation is present.”  He diagnosed, “[l]umber strain with disc bulge,” and made recommendations, including work modifications to include less physical labor, or change to a job that does not require heavy lifting, carrying, or bending and twisting on a frequent basis.  Given Employees relatively young age, Dr. Witham recommended Employee find “alternative forms of work” for his long-term well being (Witham report, July 10, 2009).

13) Gerald Reimer, M.D., neurologist, and John Thompson, M.D., orthopedic surgeon, performed the EME.  Employee reported to Drs. Reimer and Thompson he went to work for a pipefitting company following his employment at the mine, and it was at this point Employee began feeling pain in his back and neck.  Employee reported he first sought msssage treatment, then the therapist advised Employee to seek chiropractic care, leading to treatment from Dr. Tewsen (Reimer/Thompson report, July 21, 2009).  

14) At the time of the EME, Employee reported his symptoms primarily as stiffness in his neck and a feeling of pressure in the lower back when he straightens up.  The sensation in his left thigh only occurs when he is lying down at the end of the day and he is not aware of it during activity (Id.).

15) Drs. Reimer and Thompson diagnosed “[l]aceration of the forehead, healed, medically stationary, related to the incident of 09/05/08;” and “[v]ague symptoms of cervical and lumbar complaints coming on approximately 3 to 3-1/2 months after the incident of 09/05/08, without temporal relationship,” which they do not relate to the work injury.  Drs. Reimer and Thompson do not recommend any further treatment for the laceration (Id.).

16) On July 24, 2009, Dr. McAfee released Employee from ongoing care, to be seen only as needed to control exacerbations.  He noted exacerbations of the disc problem are expected to occur since Employee has degenerative disk disease as a result of his injury (McAfee report, July 24, 2009).

17) On January 20, 2010, Employee presented at the Emergency Department complaining of pain along the trapezius muscles on both sides.  Thomas Dale, PA, diagnosed Employee with an acute exacerbation of his chronic neck and back pain, and discharged him in stable condition (Lipon report, April 23, 2011).

18) The parties stipulated to an SIME by an orthopedic surgeon at a prehearing conference held on April 19, 2010 (Prehearing Conference Summary, April 19, 2010).

19) Dr. Lipon performed the SIME on April 23, 2011.  At the time of the examination, Employee’s chief complaints were anterior right neck and shoulder, left trapezius and shoulder, and left groin area; and posterior neck, lower thoracic and lumbar, and left buttocks and proximal thigh, pain (Lipon report, April 23, 2011).

20) Dr. Lipon noted, “As regards headaches, he gets them about once a month, and he believes that it is secondary to his neck pain.  He will take a couple of Tylenol or a couple of Bayer Aspirin and the headaches are relieved in a couple of hours.  Mr. Bravo says those headaches started about six months ago.” (Id.).

21) With respect to work history, Dr. Lipon noted Employee reported:

In October of 2008 he started working through the pipe fitters’ union on a full time basis.  He would do the grinding and bending of the pipe initially but he says that was too hard on his neck and back.  He told the employer that he could not continue that heavy labor job.  He was next provided a computer, and he would go around giving the pipes their appropriate numbers.  He worked for them for about two months.  He quit there because of his neck and back pain.” (Id.). 

22) Dr. Lipon reviewed the x-rays taken in December of 2008, and observed, “[d]isc spaces are well maintained.  There is not facet arthrosis or osteophytes present.  An odontoid view finds good position of the dens with no evidence of degenerative changes.”  With respect to lateral x-rays of the lumbar spine, Dr. Lipon noted:

[D]isc spaces are maintained.  The L5-S1 disc space is slightly decreased compared to the others but is considered normal.  There is no osteophytic spurring or facet arthrosis appreciated on these views.  I note that the chiropractic radiology interpretation by Dr. Henry indicated facet tropism at the L4-5 level.  I would agree that there is a change in the orientation of the facet joints at that level noted on the AP view.  This would be considered a normal variant.  There is no evidence of degenerative changes involving facets or the sacroiliac joints (Id.).

23) Dr. Lipon also reviewed an AP pelvic x-ray taken of Employee on April 29, 2009.  He noted “[t]here is no evidence of degenerative changes involving the lower lumbar areas, sacroiliac joints or bilateral hip joints.”  (Id.).

24) Dr. Lipon provided the following diagnosis for Employee:

1) Right forehead laceration, on a more probable than not basis, related to his industrial injury of September 5, 2008.

2) Acute closed head injury which is documented in the emergency room report of September 5, 2008, and is considered related to the industrial injury of September 5, 2008, on a more probable than not basis.

3) Cervical, thoracic and lumbar pain which was first documented in the available medical records by Dr. Tewsen on December 11, 2008.  On a temporal basis, I am unable to relate those pain complaints to the industrial injury of September 5, 2008, on a more probable than not basis.

4) Degenerative changes of the lumbar spine which are most probably genetic in origin.  That imaging study did not document any acute findings.  Those degenerative changes are considered unrelated to the industrial injury of September 5, 2008, on a more probable than not basis.  There is no evidence that these changes were caused, aggravated or lit up by this industrial injury.

5) Headaches which Mr. Bravo says started approximately six months ago.  These occur about once a month and the only thing he can think of that may be associated is neck pain.  When they occur, they last a couple of hours.  He will take Tylenol or a couple of Bayer Aspirin and the headaches are resolved. . . . On a temporal basis I am unable to relate theses [sic] headache complaints to the industrial injury of September 5, 2008, on a more probable than not basis (Id.).

25) With respect to Dr. Shannon’s opinion the nerve conduction studies opined were “highly suggestive of a left-sided S1 radiculopathy,” Dr. Lipon reported:

[T]he term ‘suggestive’ is not consistent with an objective finding.  There was no physical exam in either Dr. Tewsen’s or Dr. McAfee’s reports that objectively measured a radiculopathy or peripheral neuropathy into either of Mr. Bravo’s lower extremities.  Dr. Witham, the orthopedic surgeon on July 10, 2009, did a neurological examination and had no abnormal objective findings in the lower extremities of a radicular nature.  Normal measurable objective findings in the lower extremities were documented by Dr. Reimer and Dr. Thompson on July 21, 2009, and again by me today.  Mr. Bravo tells me today that he has no numbness, tingling or weakness in either lower extremity.  It is my opinion that there are no neurological problems in Mr. Bravo’s lower extremities.  There was never any neurological problem confirmed by objective findings in his lower extremities related to this industrial injury of September 5, 2008, on a more probable than not basis.  For a more definitive opinion regarding headaches and neurological problems, one could consider an evaluation by a neurologist (Id.).

26) In response to an interrogatory, Dr. Lipon suggested “Mr. Bravo could be evaluated by a neurologist for his complaint of headaches for a more definitive opinion.  Considering the temporal relationship between the date of injury and the onset of the headaches, it is not probable that these headaches were related to the industrial injury of September 5, 2008.” (Id.).

27) Dr. Lipon opined “there are no headaches or neurological problems in his upper or lower extremities that are limiting Mr. Bravo’s ability to work.” (Id.).

28) Regarding the closed head injury diagnosed by the emergency room physician immediately following the rollover accident and Employee’s complaints of headaches, Dr. Lipon agreed this diagnosis of closed head injury was appropriate.  

[H]owever, the neurologic examination that date found him alert, oriented and he interacted appropriately.  The history was that he had not been knocked out and he did not have a headache.  He had no vision, speech or gait abnormalities.  Today Mr. Bravo confirms that there was no loss of consciousness at the time of the industrial injury of September 5, 2008.  The occasional headaches that occur about once a month did not start until six months ago.  On a temporal basis, I am unable to relate those headaches to his acute closed head injury of September 5, 2008 (Id.).

29) With respect to Employee’s spine problems, Dr. Lipon noted:

[T]he chiropractic care that was initiated a little over three months postindustrial injury, addressed symptoms of the cervical, thoracic and lumbar spine.  He continues to have symptom in his neck and back in spite of 71 chiropractic treatments through April 1, 2011 plus message therapy.  Mr. Bravo has had electrodiagnostic studies on June 18, 2009, which were considered suggestive of a chronic left sided radiculopathy.  However, Dr. Witham, Dr. Reimer, Dr. Thompson and I found no evidence of radiculopathy or peripheral neuropathy into either lower extremity on our separate exams.  Considering the above, it is my opinion that his cervical, thoracic and lumbar conditions are unrelated to the industrial injury of September 5, 2009, on a more probable than not basis.  Based on review of the records, discussion with Mr. Bravo and today’s normal measurable objective findings, it is my opinion that no other care, including passive manipulative therapy, is medically reasonable or necessary for his neck and back complaints.  no [sic] other care might have been helpful to Mr. Bravo.  The degenerative changes of the lumbar spine as noted on the MRI are considered probably genetic in origin.  There were no acute findings on the MRI.  Today’s physical examination finds full range of motion of the lumbar spine with no objective findings to indicate the underlying degenerative changes are the pain generator.  Based on the review of the records and today’s physical examination it is my opinion that the lumbar spine degenerative changes required no treatment regardless of their causation.  No other care might have been helpful for Mr. Bravo’s lumbar spine degenerative changes. . . . His cervical, thoracic and lumbar spine complaints are of unknown etiology and cannot be related to his industrial injury on September 5, 2008, on a temporal basis.  A diagnoses cannot be made for these complaints  (Id. at 23-24).

30) Dr. Lipon only attributed the forehead laceration and the closed head injury to the rollover accident of September 5, 2008.  He opined the laceration would have been medically stable within 45 days of treatment, and the closed head injury would have been resolved in the same time frame, if not even sooner, than the laceration. (Id.).

31) In response to an interrogatory asking if Dr. Lipon would recommend an evaluation by any other medical specialist, he answered, “Mr. Bravo could be evaluated by a neurologist for his complaint of headaches for a more definitive opinion.”  (Id.).

32) Dr. Lipon opined Employee’s responses in completing the pain questionnaire equate to a “severe disability conviction.”  However, he noted, “That is not supported by today’s normal objective findings.” (Id.).

PRINCIPLES OF LAW
AS 23.30.005.  Alaska Workers’ Compensation Board.

. . .

(h) The department shall adopt rules . . . and shall adopt regulations to carry out the provisions of this chapter. . . .  Process and procedure under this chapter shall be as summary and simple as possible.

The board may base its decision not only on direct testimony, medical findings, and other tangible evidence, but also on the board’s “experience, judgment, observations, unique or peculiar facts of the case, and inferences drawn from all of the above.”  Fairbanks North Star Borough v. Rogers & Babler, 747 P.2d 528, 533-534 (Alaska 1987).

AS 23.30.095.  Medical treatments, services, and examinations.

. . .

(k) In the event of a medical dispute regarding determinations of causation, medical stability, ability to enter a reemployment plan, degree of impairment, functional capacity, the amount and efficacy of the continuance of or necessity of treatment, or compensability between the employee’s attending physician and the employer’s independent medical evaluation, the board may require that a second independent medical evaluation be conducted by a physician or physicians selected by the board from a list established and maintained by the board. . . .

Regulation 8 AAC 45.090(b) provides for orders requiring an employer to pay for an employee’s examination pursuant to §095(k) or §110(g).  Section 095(k) and §110(g) are procedural in nature, not substantive, for the reasons outlined in Deal v. Municipality of Anchorage, AWCB Decision No. 97-0165 (July 23, 1997) at 3; see also Harvey v. Cook Inlet Pipe Line Co., AWCB Decision No. 98-0076 (March 26, 1998).  Considering §135(a) and §155(h), wide discretion exists under AS 23.30.110(g) to consider any evidence available when deciding whether to order an SIME to assist in investigating and deciding medical issues in contested claims, to best “protect the rights of the parties.”

The Alaska Workers’ Compensation Appeals Commission (AWCAC) in Bah v. Trident Seafoods Corp.,  AWCAC Decision No. 073 (February 27, 2008) addressed the board’s authority to order an SIME under §095(k) and §110(g).  With regard to §095(k), the AWCAC referred to its decision in Smith v. Anchorage School District, AWCAC Decision No. 050 (January 25, 2007), at 8, in which it confirmed, as follows:

[t]he statute clearly conditions the employee’s right to an SIME . . . upon the existence of a medical dispute between the physicians for the employee and the employer.

The AWCAC further stated in dicta, before ordering an SIME it is necessary to find the medical dispute is significant or relevant to a pending claim or petition and the SIME would assist the board in resolving the dispute.  Bah v. Trident Seafoods Corp., AWCAC Decision No. 073 (February 27, 2008), at 4.  
The AWCAC further outlined the board’s authority to order an SIME under §110(g), as follows:

[T]he board has discretion to order an SIME when there is a significant gap in the medical or scientific evidence and an opinion by an independent medical examiner or other scientific examination will help the board in resolving the issue before it (id. at 5).

Under either §095(k) or §110(g), the AWCAC noted the purpose of ordering an SIME is to assist the board, and is not intended to give employees an additional medical opinion at the expense of employers when employees disagree with their own physician’s opinion (id.).  When deciding whether to order an SIME, the board typically considers the following criteria, though the statute does not require it:

1)  Is there a medical dispute between Employee’s physician and an EME?

2)  Is the dispute significant? and

3)  Will an SIME physician’s opinion assist the board in resolving the disputes?
Deal v. Municipality of Anchorage (ATU), AWCB Decision No. 97-0165 at 3 (July 23, 1997).  See also, Schmidt v. Beeson Plumbing and Heating, AWCB Decision No. 91-0128 (May 2, 1991).  Accordingly, an SIME pursuant to §095(k) may be ordered when there is a medical dispute, or under §110(g) when there is a significant gap in the medical or scientific evidence.  

ANALYSIS
Shall a neurological SIME be ordered?

Before ordering a neurological SIME, we must find a significant medical dispute or a significant gap in the medical evidence, which an opinion by an independent medical examiner will assist in resolving.  In this case, the issue will ultimately be whether work is the substantial cause of Employee’s disability or need for medical treatment, if any.

Other than a cursory reference to Dr. McAfee’s continued belief Employee’s injuries are related to the rollover accident of September 5, 2008, Employee does not cite to any specific medical evidence or legal issue that might be disputed at this point.  The two primary medical contentions Employee makes while urging a second SIME is warranted are Employee’s continued complaints of cervical, thoracic and lower back pain, and Dr. Shannon’s nerve study of June 18, 2009.  Additionally, Employee contends SIME Dr. Lipon’s report should either be disregarded, or given less credibility, because he improperly included neurological opinions.  However, he simultaneously contends great weight should be placed on Dr. Lipon’s suggestion Employee could be seen by a neurologist for a more definitive opinion regarding Employee’s headache complaints.  However, Dr. Lipon also opined, based on the temporal relationship between the injury date and the onset of the headaches, it is not probable the headaches are related to the September 5, 2008 work injury.

The record, as recently as April 23, 2011 by Dr. Lipon, indicates Employee does continue to report cervical, thoracic and lower back pain.  Employee has also reported at various times both right leg and left thigh pain.  However, given the number of times Employee has been examined by the many doctors in this case, and given the imagining and diagnostic testing performed on Employee, a medical explanation for Employee’s reported symptoms remains elusive.  

Employee’s own doctors have been unable to specifically articulate a medical basis for Employee’s reported symptoms.  Employee’s first chiropractor, Dr. Tewsen, in his “To whom it may concern letter,” summarily attributes Employee’s injuries to the rollover accident of September 5, 2008.  His letter provides neither a diagnosis, nor any explanation of what Employee’s “injuries” might have even been.  Similarly, Dr. McAfee, Employee’s second treating chiropractor, summarily attributes Employee’s degenerative disc disease to the rollover accident.  Presumably, Dr. McAfee’s reference to degenerative disc disease in his report was based on the MRI of May 11, 2009, where Dr. Zeller’s impression was a L4/L5 central disc herniation, and later interpreted by Dr. Witham to be a “lumbar . . . disc bulge.”  However, this is entirely speculative since Dr. McAfee’s report does not provide any basis for his opinion relating the disc herniation to the rollover accident,
 or to Employee’s complaints.  

Employer’s EME physicians, Drs. Reimer and Thompson, an orthopedic surgeon and a neurologist, respectively, noted, “vague symptoms of cervical and lumbar complaints” that began three to three and one half months following the rollover accident.  They were unable to identify any causative factor, even one that would have represented a temporary aggravation of a preexisting condition.  SIME Dr. Lipon’s conclusions were similar.  Dr. Lipon repeatedly states throughout his report there are no measurable, objective findings that explain Employee’s symptoms.  He reported Employee’s degenerative changes are most probably genetic in origin, and noted the imaging studies did not document any acute findings.  He opined Employee’s complaints are of unknown etiology and, therefore, a specific diagnosis cannot be made.  He concluded Employee’s completion of the pain questionnaire equates to a severe disability conviction; however, there were no “objective findings to indicate the underlying degenerative changes are the pain generator.”  

Employee’s strongest medical evidence explaining the symptoms he complains of is Dr. Shannon’s nerve conduction study, which was “borderline abnormal”  “involving possibly the L S1 nerve root.”  Dr. Shannon opined the “[f]indings were highly suggestive . . . of a chronic left sided S1 radiculopathy.”  (emphasis added).  However, Dr. Lipon decisively and thoroughly addresses not only this specific study, but also the entire issue of a potential neurological condition in his report.   Firstly, Dr. Lipon noted a “suggestive” report is not an objective finding.  He also noted the examinations of four physicians, Drs. Reimer, Thompson, Witham and himself, did not include any objective finding suggestive of either radiculopathy or peripheral neuropathy.  Dr. Lipon concluded there are no neurological problems, including headaches, in his upper or lower extremities that limit Employee’s ability to work.  This conclusion also addresses Employee’s assertion an orthopedic surgeon is somehow unqualified to note neurological conditions, or the lack thereof, during a physical examination or while reviewing records.  Orthopedic surgeons are not only trained to make these very observations, as Dr. Lipon’s report clearly demonstrates, they do so all the time.  

Finally, there is the issue of Employee’s headaches.  Employee contends Dr. Lipon recommended a neurological examination.  However, characterizing either of Dr. Lipon’s answers to the interrogatories as a “recommendation” is a stretch.  In his report, Dr. Lipon twice suggested Employee could be seen by a neurologist.  Furthermore, neither of these suggestions conceded the presence of a neurological problem, and both expressly referenced Employee’s headache complaints.  Employee reported his headaches began two years after the rollover accident.  Employee reported he gets the headaches about once per month, they last for several hours, and are effectively treated with over-the-counter medications.  Administrative notice is taken Employee’s headache complaints are a common, ordinary experience.  The headaches are not a significant issue in this case, and they do not merit a second SIME.

There is no other evidence to suggest a second SIME is warranted, either.  The parties stipulated to an orthopedic SIME.  Whatever medical dispute there may have been on such issues as causation or course of treatment have been thoroughly addressed by the SIME.  There is no gap in the medical evidence at this juncture, nor any evidence to suggest a second SIME would be beneficial to the Board in deciding the issues in this claim.  Therefore, Employee’s petition for a second SIME shall be denied.

CONCLUSIONS OF LAW
A neurological SIME shall not be ordered.

ORDER
1) Employee’s petition for a neurological SIME is denied.  

Dated in Fairbanks, Alaska this 31st day of August, 2011.
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Krista Lord, Member

RECONSIDERATION
A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION
Within one year after the rejection of a claim, or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.

PETITION FOR REVIEW

Under Monzulla v. Voorhees Concrete Cutting, 254 P.3d 341 (Alaska 2011), a party may seek review of an interlocutory or other non-final Board decision and order.  Within 10 days after service of the Board’s decision and order a party may file with the Alaska Workers’ Compensation Appeals Commission a petition for review of the interlocutory or other non-final Board decision and order.  The commission may or may not accept a petition for review and a timely request for relief from the Alaska Supreme Court may also be required.
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� Though it is incidental to Employee’s petition here, the reports of Drs. Reimer, Thompson and Lipon all noted that Employee correlated his onset of back and neck symptoms to when he was working for the pipe fitters’ union, subsequent to working for Employer.  Dr. Witham also noted it was after Employee started work for the pipe fitters’ union when Employee noticed a significant increase of his neck and lower back pain.  





3

