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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 115512
Juneau, Alaska 99811-5512
	JERRY D. TIERNEY, 

                                  Employee, 

                                             Applicant,

                                                 v. 

WILLIAM THOMASON,

                                 Uninsured Employer,

WORKERS’ COMPENSATION 

BENEFITS GUARANTY FUND,

                                              Defendants.
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)
	INTERLOCUTORY 

DECISION AND ORDER

AWCB Case No. 201006357
AWCB Decision No. 11-0138

Filed with AWCB Juneau, Alaska

on September 6, 2011


The Alaska Worker’s Compensation Benefits Guaranty Fund’s (the Fund) petition for continuance of a September 13, 2011 hearing was heard on August 30, 2011 in Juneau, Alaska.  Adjuster Joanne Pride, who appeared telephonically, and Administrator Velma Thomas, who appeared, represented the Fund and testified.  Attorney David Graham represented Jerry Tierney (Employee), who appeared, testified, and objected to a continuance.  William Thomason (Employer), who was uninsured for work-related injuries at the time of this injury, appeared, represented himself, and testified.  Employer joined, in part, in the Fund’s petition for a continuance, which was granted orally at hearing.  The record closed at the hearing’s conclusion on August 30, 2011. This decision examines the oral order granting the continuance.  

ISSUE

The Fund contends the September 13, 2011 hearing should be continued because its filing of documentary evidence for hearing, specifically a panel employer’s independent medical evaluation (EIME) report, has been hindered by Employee’s lack of communication and untimely submission of requested information Employee agreed to provide.  Employer joined in the Fund’s request, and also asserted additional grounds not addressed at hearing because they were untimely raised.

Employee contends the hearing should not be continued because the only issue to be heard on September 13, 2011 is compensability of Employee’s injury.  Employee asserts the EIME report is irrelevant to the issue of compensability of Employee’s claim, contending compensability involves only whether Employee was injured on March 23, 2010, while working for Employer.  Employee also contends he would be prejudiced by a continuance because he is unable to obtain medical treatment until an order regarding compensability issues in this case.

Shall the September 13, 2011 hearing, on the issues of compensability of Employee’s March 23, 2010 injury, defenses to compensability, and attorney’s fees and costs, be continued?


FINDINGS OF FACT

The following facts and factual conclusions are limited to those necessary to address the issue and are established by a preponderance of the evidence:

1) On March 23, 2010, Employee was injured when he slipped on a roof in Thorne Bay, Alaska, and fell to the ground.  (Workers’ Compensation Claim (WCC), July 28, 2010).
2) On March 23, 2010, Employee was medevacked to Ketchikan General Hospital.  (Medevac Run Form, March 23, 2010).
3) On March 24, 2010, Employee was evaluated at Ketchikan General Hospital, and fitted with a Jewitt brace to treat his acute orthopedic injuries and T12 compression fracture.  (Patient Acute Progress Note, Ketchikan General Hospital, March 24, 2010).
4) On June 16, 2010, Bruce Schwartz, M.D., treated Employee for follow up to his T12 compression fracture, foot and ankle injuries.  Dr. Schwartz diagnosed a healing compression fracture at T12 and released Employee to light duty work.  (Chart Note, Dr. Schwartz, June 16, 2010).
5) On July 28, 2010, Employee filed a claim for temporary total disability (TTD) and permanent partial impairment (PPI) benefits, medical and related transportation costs, a reemployment benefits eligibility evaluation, penalty and interest.  (WCC, July 28, 2010).
6) On August 17, 2010, the Fund answered Employee’s WCC and denied Employee’s claim on the bases Employee may not be an “employee” as defined by the Alaska Workers’ Compensation Act and there has been no Board order of compensability or a finding Employer is in default of a Board decision ordering benefits.  (Fund Answer, August 17, 2010).
7) On August 31, 2010, Employer answered Employee’s WCC and denied Employee’s claim on the bases: 1) the injury did not occur within the scope of Employee’s employment and the employment was not a substantial factor in his injury, 2) any injury was caused by Employee’s willful intent to injure himself, 3) any injury was caused by Employee’s intoxication or being under the influence of drugs, 4) Employee failed to minimize his injury by not adhering to his physician’s recommendations, and 5) the last injurious exposure rule applies.  (Employer Answer, August 31, 2010).
8) On September 22, 2010, Robert Thomas, M.D., with PeaceHealth Medical Group (PeaceHealth), treated Employee for neck and back pain and opined, “He had a compression fracture of T12.  Pretty extensive workups from that, he really had no positive objective findings except the T12 compression fracture.”  He also opined, “From the xray results, I am not sure he needs to do any further MRIs or CT scans.”  (Chart Note, Dr. Thomas, September 22, 2010).
9) On November 2, 2010, Employee was released to work without restrictions.  (Work/School Release, PeaceHealth Unknown Provider, November 2, 2010).
10) On November 18, 2010, a prehearing conference was held to address pending discovery issues and to coordinate scheduling an appointment for Employee to be seen by an orthopedist.  Employee informed the parties he no longer had a contact telephone number but stated the parties could leave messages with his neighbor.  The parties agreed to set a follow up prehearing conference for December 28, 2010, to consider scheduling a hearing on disputed issues, if discovery was complete and an affidavit of readiness for hearing (ARH) filed.  (Prehearing Conference Summary, November 18, 2010).
11) On December 14, 2010, Dr. Schwartz treated Employee for follow up to his March 23, 2010 injury and diagnosed a healing T12 compression fracture.  He opined:
[I]t seems pretty clear that there is no way he could return to heavy duty work at this point. . . .  Ultimately, I think he will be able to do so, but it may be 3-4 more months.  Because of his complaints of bitter pain in the thoracolumbar region, I 

think an MRI would be appropriate.  Also, I think he needs to go to physical therapy for a back exercise program. 

Chart Note, Dr. Schwartz, December 14, 2010.

12) On December 28, 2010, a prehearing conference was held to address pending discovery issues.  Employee did not attend the prehearing conference.  (Prehearing Conference Summary, December 28, 2010).
13) From December 2010 to April 2011, Employee took no action to prosecute his case.  (Record).
14) On April 13, 2011, attorney David Graham entered an appearance for Employee.  (Entry of Appearance, April 13, 2011).
15) On May 17, 2011, Employee filed a petition for a determination of eligibility for benefits from the Fund and an ARH on his petition.  (Petition, May 17, 2011; ARH, May 17, 2011).
16) On May 17, 2011, Employee amended his claim at a prehearing conference to request a finding of unfair or frivolous controversion and attorney’s fees and costs.  The parties discussed pending discovery issues, including Employee’s petition and ARH on its petition for a determination of eligibility for benefits from the Fund.  The parties also discussed coordinating the scheduling of a magnetic resonance imaging (MRI), as recommended by Dr. Schwartz.  (Prehearing Conference Summary, May 17, 2011).
17) On June 8, 2011, a prehearing conference was held to address the pending discovery disputes.  Employer clarified he agrees Employee was an “employee” under the Act but disagrees Employee was injured within the scope and course of employment.  The parties continued discussion of Employee’s MRI scheduling.  Employee agreed he would contact Craig Clinic and obtain a referral for an MRI in Ketchikan.  Employee agreed he would provide a copy of the referral to all parties and then contact the Fund to coordinate scheduling the MRI and travel to Ketchikan for the MRI.  Employee clarified his petition should be considered a request to bifurcate Employee’s WCC and have the issue of compensability heard first.  The parties agreed discovery was not yet complete but agreed to work together to informally resolve pending discovery issues.  Employee agreed to provide copies of unpaid medical bills to the board and the parties, and to respond to Employer’s informal discovery requests by June 22, 2011.  However, because no party had filed an opposition to Employee’s petition and ARH, the board designee scheduled a hearing on September 13, 2011, on the issues of compensability of Employee’s injury, defenses to compensability of the injury, and attorney’s fees and costs.  The deadline for submission of documentary evidence was set as August 24, 2011.  (Prehearing Conference Summary, June 8, 2011).
18) On June 10, 2011, Joseph R. Burke, ARNP, with PeaceHealth, evaluated Employee for back and foot pain, and painful ejaculation.  Mr. Burke referred Employee: 1) for an MRI of Employee’s cervical, thoracic, and lumbar spine, 2) to Southeast Orthopedics for evaluation of Employee’s feet, 3) to St. Joseph Neurosurgery for further evaluation of Employee’s T12 compression fracture, back pain, foot pain and painful ejaculation pending the MRIs, and 4) to a psychiatrist for evaluation of Employee’s suicidal ideation.  (Mr. Burke, Chart Note, June 10, 2011).
19) On June 21, 2011, PeaceHealth, unable to make contact with Employee to schedule the medical appointments subject of the referrals, scheduled appointments for the end of June.  PeaceHealth stated, “I have attempted to contact you several times to no avail and have not received a return call thus I am sending this letter.”  (Letter from PeaceHealth to Employee, June 21, 2011).
20) On July 1, 2011, Employee provided the referrals to the Fund and Employer, stating, “These documents were first received by my client today and I am forwarding them as expeditiously as I can to all concerned.”  The reason for the delay was PeaceHealth informed Employee it had provided the referrals directly to the Fund.  Instead, PeaceHealth mailed the referrals directly to the board without a cover page, medical summary, or serving the documents on parties in this case.  As a result of the delays, Employee missed his appointments, which were rescheduled for the end of July.  (Email from Employee to the Fund and Employer, July 1, 2011; Radiologist Report, David Ashley, M.D., July 19, 2011; Radiologist Report, Michael Smith, M.D., July 20, 2011; Employee hearing testimony; Graham hearing representations).
21) On July 19, 2011, a prehearing conference addressed Employee’s failure to respond to Employer’s informal discovery requests and the board designee ordered Employee to respond to the requests by July 29, 2011.  (Prehearing Conference Summary, July 19, 2011).
22) On July 19, 2011, David Ashley, M.D., interpreted MRIs of Employee’s cervical spine and thoracic spine.  The cervical spine MRI showed mild disc bulges and no significant central canal narrowing or neural foraminal narrowing, while the thoracic spine MRI showed posterior bulging of the disc T11-T12, an old superior endplate fracture T12 with 20% loss of anterior height, and no significant cord impingement or neural foraminal narrowing.  (Radiologist Report, Dr. Ashley, July 19, 2011).
23) On July 20, 2011, Michael Smith, M.D., interpreted an MRI of Employee’s lumbar spine.  The MRI showed: 1) mild degenerative disc disease within the mid to lower lumbar spine without central canal stenosis, lateral recess or neural foraminal narrowing, with degenerative changes most pronounced at L5-S1 where there is a small central disc protrusion and mild bilateral facet osteoarthritis, 2) stable chronic mild compression fracture deformity at T12, no acute fracture, and 3) straightening of the lumbar spine.  (Radiologist Report, Dr. Smith, July 20, 2011).
24) On July 20, 2011, Daniel Schlecht, PA-C, with Southeast Orthopedics, evaluated Employee for bilateral foot pain and diagnosed bilateral bunionette deformities.  He opined, “It appears though the patient’s symptoms seem to be stemming from a bunionette deformity at the [sic] each foot with his right slightly more pronounced than his left clinically.”  Mr. Schlecht recommended treating with instep insoles.  (Chart Note, Mr. Schlecht, July 20, 2011).
25) On July 26, 2011, PeaceHealth provided Employee’s MRI results to the Fund.  (Fax from PeaceHealth Medical Group to the Fund, July 26, 2011).
26) On July 28, 2011, Employee responded to Employer’s discovery requests.  (Answer to Written Questions, July 28, 2011).
27) On July 28, 2011, the Fund scheduled a panel EIME for August 22, 2011 with orthopedic surgeon Colm O’Riordan, M.D., neurosurgeon Paul Williams, M.D., and physiatrist Michel Gevaert, M.D.  (Letter from the Fund to Employee, July 28, 2011; Petition, August 15, 2011).
28) On August 11, 2011, a prehearing conference addressed discovery issues, and the Fund’s EIME.  The parties discussed continuance of the September 13, 2011 hearing so the Fund could complete discovery and file its EIME report.  Employee objected to a continuance on the ground the Fund’s discovery was not relevant to the compensability of his claim.  The parties agreed to schedule a prehearing conference on August 30, 2011, to further address the pending issues.  (Prehearing Conference Summary, August 11, 2011).
29) On August 15, 2011, the Fund petitioned to continue the September 13, 2011 hearing so it could complete discovery and submit its EIME report.  (Petition, August 15, 2011).
30) On August 19, 2011, the August 30, 2011 prehearing conference was cancelled and substituted with a hearing on the Fund’s petition.  (Letter from Board, August 19, 2011).
31) On August 22, 2011, Employee attended the Fund’s EIME.  (Pride Hearing Testimony).
32) On August 23, 2011, Employer filed a petition, joining in the Fund’s continuance request and asserting additional grounds for a continuance.  (Petition, August 23, 2011).
33) At the August 30, 2011 hearing, the Fund and Employer’s joint request for continuance was granted and the hearing continued to November 10, 2011.  A prehearing conference was scheduled for September 27, 2011, at 9:00 a.m. to address pending hearing and discovery issues, and to set new deadlines for the submission of documentary evidence, witness lists and hearing briefs.
34) Employer’s additional grounds for continuance, raised for the first time in its August 23, 2011 petition, were not considered at the August 30, 2011 hearing because they were untimely raised.  Employer was informed they could be considered at a future hearing.  (Record).
PRINCIPLES OF LAW

AS 23.30.001. Intent of the legislature and construction of chapter.  It is the intent of the legislature that

(1) this chapter be interpreted so as to ensure the quick, efficient, fair, and predictable delivery of indemnity and medical benefits to injured workers at a reasonable cost to the employers who are subject to the provisions of this chapter;

(2) workers’ compensation cases shall be decided on their merits except where otherwise provided by statute;

. . .

AS 23.30.010. Coverage.  (a) Except as provided in (b) of this section, compensation or benefits are payable under this chapter for disability or death or the need for medical treatment of an employee if the disability or death of the employee or the employee’s need for medical treatment arose out of and in the course of the employment.  To establish a presumption under AS 23.30.120(a)(1) that the disability or death or the need for medical treatment arose out of and in the course of the employment, the employee must establish a causal link between the employment and the disability or death or the need for medical treatment.  A presumption may be rebutted by a demonstration of substantial evidence that the death or disability or the need for medical treatment did not arise out of and in the course of the employment.  When determining whether or not the death or disability or need for medical treatment arose out of and in the course of the employment, the board must evaluate the relative contribution of different causes of the disability or death or the need for medical treatment.  Compensation or benefits under this chapter are payable for the disability or death or the need for medical treatment if, in relation to other causes, the employment is the substantial cause of the disability or death or need for medical treatment.
AS 23.30.395. Definitions.  In this chapter;

. . .

(16) “disability” means incapacity because of injury to earn the wages which the employee was receiving at the time of injury in the same or any other employment;

 . . .

(24) “injury” means accidental injury or death arising out of and in the course of employment. . . .

8 AAC 45.070. Hearings. (a) Hearings will be held at the time and place fixed by notice served by the board under 8 AAC 45.060(e).  A hearing may be adjourned, postponed, or continued from time to time and from place to place at the discretion of the board or its designee, and in accordance with this chapter. . . .

8 AAC 45.074. Continuances and Cancellations.
. . .

(b) Continuances or cancellations are not favored by the board and will not be routinely granted. A hearing may be continued or cancelled only for good cause and in accordance with this section. For purposes of this subsection,

(1) good cause exists only when

. . .

(M) the board determines that despite a party’s due diligence, irreparable harm may result from a failure to grant the requested continuance or cancel the hearing;

(2) the board or the board’s designee may grant a continuance or cancellation under this section

(A) for good cause under (1)(A)-(I) of this subsection without the parties appearing at a hearing; 

(B) for good cause under (1)(J)-(M) of this subsection only after the parties appear at the scheduled hearing, make the request and, if required by the board, provide evidence or information to support the request. . . .

ANALYSIS

Shall the September 13, 2011 hearing, on the issues of compensability of Employee’s March 23, 2010 injury, defenses to compensability, and attorney’s fees and costs, be continued?

Continuances are disfavored and will not be routinely granted.  A hearing may be continued only for good cause.  Good cause exists where, despite a party’s due diligence, irreparable harm may result from failure to grant the requested continuance.  All parties have contributed to the overall delay in moving this case toward hearing.  However, with regard specifically to the Fund’s submission of documentary evidence for hearing, Employee’s lack of communication and untimely submission of requested information Employee agreed to provide prevented the Fund’s timely filing of documentary evidence in this case, specifically the MRI results and EIME report, which the Fund tried diligently to obtain.

Compensability of Employee’s claim is at issue in this case, including whether Employee’s disability or need for medical treatment of his back, neck, feet and painful ejaculation arose out of and in the course of his employment with Employer.  The compensability issue also includes Employer and the Fund’s potential liability for significant benefits under the Alaska Workers’ Compensation Act.  Proceeding with the hearing without allowing the Fund to submit documentary evidence Employee hindered the Fund from timely filing could result in irreparable harm to the Fund and Employer.  Employee has been able to obtain treatment for his work injuries, largely through the cooperation of Employer and the Fund, and Employee would not suffer any prejudice by a two-month, hearing continuance.  Therefore, a discretionary continuance is proper.  

CONCLUSION OF LAW

The September 13, 2011 hearing, on the issues of compensability of Employee’s March 23, 2010 injury, defenses to compensability, and attorney’s fees and costs, will be continued.


ORDER

1) The Fund and Employer’s joint petition for a hearing continuance is granted.

2) The September 13, 2011 hearing is continued to November 10, 2011.  

3) A prehearing conference is scheduled for September 27, 2011, at 9:00 a.m. to address pending hearing and discovery issues, and to set new deadlines for the submission of documentary evidence, witness lists and hearing briefs. 
Dated in Juneau, Alaska on September 6, 2011





ALASKA WORKERS’ COMPENSATION BOARD





Marie Y. Marx, Designated Chair





Charles M. Collins, Member





Bradley S. Austin, Member

PETITION FOR REVIEW

Under Monzulla v. Voorhees Concrete Cutting, 254 P.3d 341 (Alaska 2011), a party may seek review of an interlocutory or other non-final Board decision and order.  Within 10 days after service of the Board’s decision and order a party may file with the Alaska Workers’ Compensation Appeals Commission a petition for review of the interlocutory or other non-final Board decision and order.  The commission may or may not accept a petition for review and a timely request for relief from the Alaska Supreme Court may also be required.

RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION

Within one year after the rejection of a claim, or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.
CERTIFICATION

I hereby certify the foregoing is a full, true and correct copy of the Interlocutory Decision and Order in the matter of JERRY D. TIERNEY employee / applicant v. WILLIAM THOMASON, uninsured employer; WORKERS’ COMPENSATION BENEFITS GUARANTY FUND, defendants; Case No. 201006357; dated and filed in the office of the Alaska Workers’ Compensation Board in Juneau, Alaska, on September 6, 2011.




Melinda Place, Workers’ Compensation Technician
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