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ALASKA WORKERS' COMPENSATION BOARD


   P.O. Box 115512
Juneau, Alaska 99811-5512

	LORI J. POLYA, 

                                                  Employee, 

                                                     Applicant,

                                                   v. 

STATE OF ALASKA,

                                                  Employer,

                                                      Defendant.

	)

)

)

)

)

)

)

)

)

)

)

)
	INTERLOCUTORY 

DECISION AND ORDER

AWCB Case No.  200522829, 200512805
AWCB Decision No. 11-0139 

Filed with AWCB Anchorage, Alaska

on September 9, 2011


Lori Polya’s (Employee) May 16, 2008 and August 26, 2008 claims in the above-captioned cases were heard as a continuance of the May 4, 2011 hearing on September 7, 2011, in Anchorage, Alaska.  Employee represents herself, but neither appeared nor testified.  Assistant Attorney General Patricia Huna represented the State of Alaska (Employer).  As a preliminary matter, when Employee failed to appear, the panel chair called Employee at her telephone number of record and got a “mailbox is full” message.  The hearing proceeded in Employee’s absence.  However, as a second preliminary matter, Employer asked for a continuance, as its expert witness was unexpectedly unavailable to testify.  After considering Employer’s arguments, and finding “good cause” to continue, the chair orally continued the hearing.  This decision examines and memorializes the decision to proceed in Employee’s absence and the oral continuation order.  The record closed on September 7, 2011, at the hearing’s conclusion.

ISSUES

When Employee did not telephone or appear in person for her hearing, the panel chair called Employee at her last known telephone number of record and was not able to make contact or leave a message.  Employer contends the hearing should proceed in Employee’s absence, at least to the issue of its continuance request, because Employee had been properly noticed.

1) Shall the September 7, 2011 hearing proceed in Employee’s absence?

Employer contends its employer’s medical evaluator (EME), a material witness, was unexpectedly unavailable to testify at hearing.  It contends his testimony was critical to its case and taking the EME’s deposition was not feasible as the panel members would not be able to cross-examine him.  Employer further contends the last hearing was continued because Employee dropped of the telephone line unexpectedly as Employer’s EME was being sworn in.  It contends but for Employee’s disappearance at the last hearing, its doctor would have testified in May and would not have had any unforeseen conflict with the new hearing date.  

As Employee did not appear, her position on Employer’s continuance request is unknown.  

2) Shall the September 7, 2011 hearing be continued?

FINDINGS OF FACT

The hearing record as a whole establishes the following facts and factual conclusions relevant to the proceeding with the hearing and continuance issues by a preponderance of the evidence:

1) Employee has pending claims for disability and medical benefits (claims, May 16, 2008; August 26, 2008).

2) On May 4, 2011, the parties attended a hearing in this case (record).

3) At the May 4, 2011 hearing, Employee participated actively by telephone, made an opening statement, and testified (Polya).

4) At the May 4, 2011 hearing, Employee expressed a strong desire to cross-examine Employer’s medical witness, as she disagreed with many factual assertions set forth in the physician’s report (id.).

5) At the May 4, 2011 hearing, Employer called its first witness, Thomas Williamson-Kirkland, M.D., telephonically.  Before placing the physician under oath, the designated chair enquired of Employee if she could hear the doctor’s voice from the other speaker telephone, at which time the chair discovered Employee was no longer on the line (observations).

6) On May 4, 2011, after several attempts to contact Employee, after hearing Employer’s position on Employee’s absence, and after deliberation, the panel orally continued the hearing based upon 
8 AAC 45.074(b)(1)(D), (J), and (L), because Employee was a party and became unexpectedly “absent” from the hearing venue and could not participate telephonically; the panel was “surprised” Employee dropped off the line, and decided additional evidence and argument were needed to complete the hearing; irreparable harm may result if the hearing were not continued, as Employee would not have an opportunity to cross-examine Employer’s witnesses as she expressly stated she wanted to do; and Employee’s due process rights to a fair hearing may be violated (record).

7) On June 29, 2011, Employer attended a prehearing conference; Employee did not attend, though she was properly noticed.  The board’s designee called Employee twice, first getting a “busy” signal, and then leaving a message for Employee to telephone the board’s office; Employee did not return the call (Prehearing Conference Summary, June 29, 2011).

8) At the prehearing conference on June 29, 2011, the continuation of the May 4, 2011 hearing was scheduled for September 7, 2011.  The prehearing conference summary was served on Employee on June 29, 2011 (id.).

9) On August 8, 2011, the board served a Hearing Notice on all parties, with Employee’s copy sent to her address of record by certified mail with a return receipt requested, and by regular mail (Hearing Notice, August 8, 2011).

10) Neither the return receipt from the hearing notice nor the regular mail Hearing Notice has been returned to the board’s offices; there is no evidence Employee objected to the hearing date or asked for a different date (record).

11) On August 31, 2011, Employer filed a petition to continue the September 7, 2011 hearing because Dr. Williamson-Kirkland was unexpectedly unavailable to present testimony at hearing (Petition, August 31, 2011).

12) The designated chair, however, did not see Employer’s petition to continue until after the hearing (observations).

13) On September 7, 2011, Employee did not appear or telephone to participate in her hearing (id.).

14) At the September 7, 2011 hearing, the designated chair called Employee at her phone number of record and received a “mailbox is full” message (record).

15) Noting Employee had not appeared at the prior, properly noticed prehearing conference, and was properly served with a Hearing Notice and failed to appear, the panel proceeded with the hearing in her absence (record).

16) At the September 7, 2011 hearing, as a second preliminary matter, Employer requested a continuance as its EME was unavailable and Employer averred taking his deposition was not feasible, as the panel would not have an opportunity to cross-examine him (record).

17) Employer’s EME is a material witness in this case (observations).

PRINCIPLES OF LAW

AS 23.30.001.  Intent of the legislature and construction of chapter.  It is the intent of the legislature that

1) this chapter be interpreted so as to ensure the quick, efficient, fair, and predictable delivery of indemnity and medical benefits to injured workers at a reasonable cost to the employers who are subject to the provisions of this chapter;

2) workers’ compensation cases shall be decided on their merits except where otherwise provided by statute. 

. . .

4) hearings in workers’ compensation cases shall be impartial and fair to all parties and that all parties shall be afforded due process and an opportunity to be heard and for their arguments and evidence to be fairly considered.

AS 23.30.005.  Alaska Workers’ Compensation Board.
. . .

(h) The department shall adopt rules . . . and shall adopt regulations to carry out the provisions of this chapter. . . .  Process and procedure under this chapter shall be as summary and simple as possible.

The board may base its decision not only on direct testimony and other tangible evidence, but also on the board’s “experience, judgment, observations, unique or peculiar facts of the case, and inferences drawn from all of the above.”  Fairbanks North Star Borough v. Rogers & Babler, 747 P.2d 528, 533-534 (Alaska 1987).

AS 23.30.110. Procedure on claims. . . .

. . .

(c) Before a hearing is scheduled, the party seeking a hearing shall file a request for a hearing together with an affidavit stating that the party has completed necessary discovery, obtained necessary evidence, and is prepared for the hearing. . . .

AS 23.30.135.  Procedure before the board.  (a) In making an investigation or inquiry or conducting a hearing the board is not bound by common law or statutory rules of evidence or by technical or formal rules of procedure, except as provided by this chapter.  The board may make its investigation or inquiry or conduct its hearing in the manner by which it may best ascertain the rights of the parties. . . . 

AS 23.30.155.  Payment of compensation. . . .

. . .

(h) The board may upon its own initiative at any time in a case in which . . . right to compensation is controverted . . . make the investigations . . . and take the further action which it considers will properly protect the rights of all parties.

Under AS 23.30.135(a) and AS 23.30.155(h) the board has the responsibility to ascertain the parties’ rights in administering and adjudicating claims under the Alaska Workers’ Compensation Act (Act).  Additionally, Bohlmann v. Alaska Construction and Engineering, Inc., 205 P.3d 316 (Alaska 2009), elaborated on the board’s long-standing duty to inform unrepresented workers how to pursue their right to compensation: 

In Richard v. Fireman’s Fund Insurance Co. (citation omitted) we held that the board must assist claimants by advising them of the important facts of their case and instructing them how to pursue their right to compensation. . . .  Here, the board at a minimum should have informed Bohlmann how to preserve his claim or specifically how to evaluate the accuracy of AC&E’s representation that the claim was time barred.  Its failure to recognize that it had to do so in this case was an abuse of discretion. 

Id. at 319-320.  Bohlmann restated the Alaska Supreme Court’s requirement which stated the board owes to every applicant for compensation a duty of fully advising him as to all the real facts which bear upon his condition and his right to compensation, so far as it may know them, and of instructing him how to pursue that right under the law.
8 AAC 45.070.  Hearings.  (a) Hearings will be held at the time and place fixed by notice served by the board under 8 AAC 45.060(e).  A hearing may be adjourned, postponed, or continued from time to time and from place to place at the discretion of the board or its designee, and in accordance with this chapter. . . .

(b) Except as provided in this section and 8 AAC 45.074(c), a hearing will not be scheduled unless a claim or petition has been filed, and an affidavit of readiness for hearing has been filed and that affidavit is not returned by the board or designee nor is the affidavit the basis for scheduling a hearing that is cancelled or continued under 8 AAC 45.074(b).  The board has available an Affidavit of Readiness for Hearing form that a party may complete and file.  The board or its designee will return an affidavit of readiness for hearing, and a hearing will not be set if the affidavit lacks proof of service upon all other parties, or if the affiant fails to state that the party has completed all necessary discovery, has all the necessary evidence, and is fully prepared for the hearing. 

(1) A hearing is requested by using the following procedures: 

. . .

(B) On the written arguments and evidence in the board’s case file regarding a claim or petition, a party must file an affidavit of readiness for hearing in accordance with (2) of this subsection requesting a hearing on the written record. If the opposing party timely files an affidavit opposing a hearing on the written record, the board or designee will schedule an in-person hearing. If the opposing party does not timely file an affidavit opposing the hearing on the written record, the board will, in its discretion, decide the claim or petition based on the written record. If the board determines additional evidence or written arguments are needed to decide a claim or petition, the board will schedule an in-person hearing or will direct the parties to file additional evidence or arguments. 

(C) For an appearance in-person at the hearing, except for a venue determination, a party must file an affidavit of readiness in accordance with (2) of this subsection requesting an in-person hearing. . . .

. . .

(c) To oppose a hearing, a party must file an affidavit of opposition in accordance with this subsection.  If an affidavit of opposition to a hearing on a claim for compensation or medical benefits is filed in accordance with this subsection, the board or its designee will, within 30 days after the filing of the affidavit of opposition, hold a prehearing conference.  In the prehearing conference the board or its designee will schedule a hearing date within 60 days or, in the discretion of the board or its designee, schedule a hearing under (a) of this section on a date stipulated by all the parties.  If the affidavit of opposition is not in accordance with this subsection, and unless the parties stipulate to the contrary, the board or its designee will schedule a hearing within 60 days, and will exercise discretion in holding a prehearing conference before scheduling a hearing.  An affidavit of opposition that is filed under this subsection must 

(1) be filed with the board’s office nearest the requested hearing location; 

(2) be filed within 10 days after the filing of the affidavit of readiness for hearing that is being opposed; 

(3) have proof of service upon the other parties; 

(4) list the parties’ names and the date of the affidavit of readiness for hearing that is being opposed; and 

(5) state the specific reason, and not a general allegation, that the case should not be heard, that a party is not ready, or why a hearing is not appropriate. 

. . .

(f) If the board finds that a party was served with notice of hearing and is not present at the hearing, the board will, in its discretion, and in the following order of priority, 

(1) proceed with the hearing in the party’s absence and, after taking evidence, decide the issues in the application or petition; 

(2) dismiss the case without prejudice; or 

(3) adjourn, postpone, or continue the hearing. . . .

8 AAC 45.074.  Continuances and cancellations. . . . 

. . .

(b) Continuances or cancellations are not favored by the board and will not be routinely granted.  A hearing may be continued or cancelled only for good cause and in accordance with this section.  For purposes of this subsection: 

(1) Good cause exists only when 

(A) A material witness is unavailable on the scheduled date and the taking of the witness is not feasible; . . . 

ANALYSIS

1) Shall the September 7, 2011 hearing proceed in Employee’s absence?

If a party was served with a hearing notice and is not present at hearing, the law provides a discretionary “order of priority” for handling the situation.  The first priority is to proceed in the party’s absence.  Here, Employee previously did not appear or call for the last prehearing conference at which the date for the September 7, 2011 hearing was established.  The prehearing conference summary was, nevertheless, served on Employee on June 29, 2011, giving her advance notice of the September 7, 2011 hearing.  Similarly, a Hearing Notice was served on Employee on August 8, 2011, giving her additional hearing notice.  Though the green return receipt from the certified mailing has not yet been returned, it may be Employee simply chose to not accept the mail.  Regardless, the Hearing Notice sent by “regular mail” to her address of record has not been returned as undeliverable.  The record reveals no evidence Employee contacted the division to object to the hearing or to ask for a different date.

Given these factual findings, the oral order to proceed with the hearing in Employee’s absence was correct.  This decision will confirm and memorialize the oral order.

2) Shall the September 7, 2011 hearing be continued?

The overall legislative goal in the Act is ensure, among other things, “fair” delivery of workers’ compensation benefits to injured workers at a reasonable cost to employers, if the worker is entitled to benefits.  Cases must generally be decided on their merits, hearings must be fair to all parties, and all parties must be afforded due process and an opportunity to be heard and for their arguments and evidence to be fairly considered.  Administrative process and procedure under the Act must be as summary and simple as possible and claims may be investigated and hearings or inquiries conducted in the manner by which the parties’ rights may be best ascertained.  Action may be taken in decisions and orders to properly protect all parties’ rights. 

Employer requested a continuance because its EME was not available to testify at hearing.  The law at 8 AAC 45.070(f) provides several examples of “good cause” sufficient to support a party’s continuance request.  These causes include: A material witness is unavailable on the scheduled date and the taking of the witness’ deposition is not feasible.  A “real time” decision to either go forward or continue the September 7, 2011 hearing had to be made, and the decision was to continue the hearing.
Here, Employee seeks disability and medical benefits.  Employer’s EME has opinions addressing those claims.  Thus, he is a “material witness.”  Since the May hearing was continued because Employee as a party, her own representative, and a material witness became unexpectedly “absent” from the hearing venue and could not for whatever reason participate telephonically, it was fair and reasonable to also continue the September 7, 2011 hearing at Employer’s request when its material witness became unexpectedly unavailable.

The applicable regulation, 8 AAC 45.070(f), also requires in addition to the material witness’ unavailability, the infeasibility of deposing the witness and submitting a transcript later.  Employer convincingly argued this process would deprive the panel members of cross-examining the EME.  The capacity to question the EME, as is true of any and all witnesses, will further the panel’s ability to ensure the quick, efficient, fair, and predictable delivery of indemnity and medical benefits to Employee, if she is entitled to them, at a reasonable cost to Employer.  It will better enable the panel to decide this case on its merits, will be impartial and fair to all parties, and will afford all parties due process and an opportunity to be heard and for their arguments and evidence to be fairly considered.  This practice will ensure process and procedure under the Act will be as summary and simple as possible.  Lastly, it will enable the panel to best ascertain and protect all parties’ rights.  Accordingly, this decision will confirm and memorialize the September 7, 2011 oral continuance order.
Lastly, in conformance with Richard and Bohlmann, though either party may request and obtain a hearing date, Employee is again advised she must take affirmative action if she wants to reschedule her May 16, 2008 and August 26, 2008 claims to complete the May 4, 2011 hearing, and should file an “Affidavit of Readiness for Hearing” to make the request.  Alternately, Employee may request a prehearing conference and a prehearing conference designee may order a completion hearing on his or her own motion.  If Employer requests a hearing, Employee has the right to object as explained in the Principles of Law, above.  As this hearing is currently in “continued” status, no decision on the merits of Employee’s May 16, 2008 and August 26, 2008 claims will be issued unless and until the matter is rescheduled for completion of the May 4, 2011 hearing.  Employee is directed to a Workers’ Compensation Technician at the Anchorage offices of the Division of Workers’ Compensation, if she has any questions or needs further assistance.

Employee is further advised her rights to benefits may be adversely affected if she fails to appear or participate in future hearings.  Absent “good cause” to continue any future hearings, they will likely proceed in Employee’s absence in accordance with 8 AAC 45.070(f) and 8 AAC 45.074(b).

CONCLUSIONS OF LAW

1) The September 7, 2011 hearing shall proceed in Employee’s absence.

2) The September 7, 2011 hearing shall be continued.


ORDER

1) The September 7, 2011 oral order to proceed with the hearing in Employee’s absence is confirmed and memorialized.

2) The September 7, 2011 oral order to continue is confirmed and memorialized.

3) Either party may request a prehearing conference to obtain a new hearing date to complete the May 4, 2011 hearing.

4) Assuming both panelists are available if and when this matter is rescheduled, the hearing panel for any hearing in this case on the issues scheduled to be heard on May 4, 2011 and September 7, 2011, shall consist of Designated Chair William J. Soule and Board Member Patricia Vollendorf.

Dated in Anchorage, Alaska on September 9, 2011.
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Patricia Vollendorf, Member

RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the board within 15 days after delivery or mailing of this decision.

MODIFICATION

Within one year after the rejection of a claim, or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, a party may ask the board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.

PETITION FOR REVIEW

Under Monzulla v. Voorhees Concrete Cutting, 254 P.3d 341 (Alaska 2011), a party may seek review of an interlocutory or other non-final Board decision and order.  Within 10 days after service of the Board’s decision and order a party may file with the Alaska Workers’ Compensation Appeals Commission a petition for review of the interlocutory or other non-final Board decision and order.  The commission may or may not accept a petition for review and a timely request for relief from the Alaska Supreme Court may also be required.

CERTIFICATION

I hereby certify the foregoing is a full, true and correct copy of the Interlocutory Decision and Order in the matter of LORI J. POLYA employee / applicant v. STATE OF ALASKA, employer / defendant; Case Nos. 200522829, 200512805; dated and filed in the office of the Alaska Workers’ Compensation Board in Anchorage, Alaska, on September 9, 2011.
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