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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 115512
Juneau, Alaska 99811-5512

	TERRY M. PARSONS, 

                                          Employee, 

                                             Applicant,

                                                 v. 

CRAIG CITY SCHOOL DISTRICT,

                                                Employer,

                                                  and 

ALASKA MUNICIPAL LEAGUE

INSURANCE CO.,

                                                Insurer,

                                                Defendants.
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	FINAL DECISION AND ORDER

AWCB Case No.  200111621
AWCB Decision No. 11-0140

Filed with AWCB Juneau, Alaska

On September 13, 2011


Terry Parson’s (Employee) November 30, 2001 and September 2, 2010 workers’ compensation claims were heard on August 16, 2011, in Juneau, Alaska.  Employee appeared, represented herself, and testified.  Attorney Rebecca Holdiman Miller represented Craig City School District (Employer).  The record closed at the hearing’s conclusion on August 16, 2011.

ISSUES

Employer contends Employee’s 2001 workers’ compensation claim (WCC) should be denied under AS 23.30.110(c).  It further contends Employee’s claims for indemnity benefits should be barred under AS 23.30.105(a).  

Employee contends she did everything she was informed she needed to do or file with regard to her claims.  She contends, therefore, her claims should not be denied or barred by AS 23.30.110(c) or 
AS 23.30.105(a).

1) Is Employee’s 2001 WCC denied under AS 23.30.110(c)?

2) Are Employee’s claims for indemnity benefits barred under AS 23.30.105(a)?

Employee contends she is entitled to past and ongoing medical treatment of numerous body parts including her arms, sides, back, hand, upper body, and chest, which she contends she injured while working for Employer.  Employee contends since her June 26, 2001 injury, her pain has never resolved.  She seeks temporary total disability (TTD), temporary partial disability (TPD), permanent total disability (PTD), permanent partial impairment benefits (PPI), past and ongoing medical treatment and related transportation costs, reemployment benefits, penalty, interest and a finding of unfair or frivolous controversion.

Employer contends, though Employee suffered an injury on June 26, 2001, her injuries consisted of a low back sprain, bicep and forearm contusions, and a chest contusion, which resolved at the latest by February 28, 2002, without permanent impairment attributable to the work injury.  Employer contends no further medical treatment relating to the work injury is needed, as opined by most of Employee’s treating physicians and all of Employer’s independent medical evaluation (EIME) physicians.  It contends Employee’s symptoms are not work-related according to these physicians.  Therefore, Employer contends Employee is not entitled to TTD, TPD, PTD, PPI, past and ongoing medical treatment and related transportation costs, reemployment benefits, and a penalty.  It contends, as no further benefits are due, Employee is not entitled to interest.

3) Does Employee’s ongoing need for medical treatment of her complaints and symptoms arise out of and in the course of Employee’s employment with Employer?

4) Is Employee entitled to TTD, TPD, PTD, PPI, transportation costs, reemployment benefits, penalty, and interest?

5) Were Employer’s controversions unfair or frivolous?


FINDINGS OF FACT

A review of the entire record establishes the following facts and factual conclusions by a preponderance of the evidence:

1) On January 29, 2001, Employee underwent total abdominal hysterectomy, left salpingo-oophorectomy and lysis of adhesions because of a pelvic mass and pelvic pain, lower and mid abdominal pain radiating down her legs, and chronic loose stools.  (Chart Note, D. Smith-Harrison, M.D., January 29, 2001).
2) On June 29, 2001, Employee was injured when she was working as a custodian for Craig City School District.  Employee was closing a pull down attic ladder when it came back down on Employee, hitting her right arm and chest and knocking her to the floor.  Soon after the injury, Employee began to experience body complaints and symptoms encompassing almost every major part of the body, including pain in her head, neck, shoulders, arms, legs, chest, back, abdomen, pelvis, inflammation throughout her entire body, and diarrhea.  (Employee Hearing Testimony; Report of Injury, July 9, 2001; Employee Deposition, 77:7-86:5, January 11, 2011; Chart Note, K. Richey, M.D., August 23, 2001).
3) On July 9, 2001, Christopher Occhino, M.D., treated Employee for back pain.  Dr. Occhino diagnosed “biceps hematoma, rule out nephrolithiasis.”  (Physician’s Report, Dr. Occhino, July 9, 2001).
4) On July 13, 2001, Dr. Occhino released Employee to work without restrictions on July 16, 2001.  (Note, Dr. Occhino, July 13, 2001).
5) On July 23, 2001, Michael Melendrez, D.C., treated Employee for head, neck, abdomen, arm, and back pain.  (Chart Note, Dr. Melendrez, July 23, 2001).
6) On July 23, 2001, Dr. Melendrez released Employee to work with restrictions.  (Return to Work Order, Dr. Melendrez, July 23, 2001).
7) On August 10, 2001, Robert Crochelt, M.D., evaluated Employee for overall body complaints and symptoms.  Dr. Crochelt did not diagnose any conditions, stating, “There may be a psychological overlay to her response to this illness, ie, a ladder coming out of the ceiling and striking her or there may be other issues at work that I do not understand.”  He stated there was no indication for further investigation.  (Chart Note, Dr. Crochelt, August 10, 2001).
8) On August 23, 2001, K. Richey, M.D. treated Employee for multiple pains and assessed possible gallbladder disease.  Dr. Richey stated, “She thinks that maybe her continued problems are a result of this work injury.  Although it is difficult to see how abdominal pains, headache, and neck pains would happen as a result of this.”  (Chart Note, Dr. Richey, August 23, 2001).
9) On August 23, 2001, Deborah Aaron, M.D., treated Employee for complaints of a lot of body pain and reported no bruising, swelling, discoloration or visible deformities and no palpable areas of tenderness.  Dr. Aaron made no diagnosis.  Employee requested a total body computerized axial tomography (CT) scan and abdominal ultrasound.  Dr. Aaron opined, “I think the likelihood that she had internal injuries is very slim, considering that the ladder struck her against her right upper arm.”  Dr. Aaron scheduled an abdominal ultrasound, stating, “This may be of some value in terms of reassurance, although there are no findings on physical examination.”  (Chart Note, Dr. Aaron, August 23, 2001).
10) On August 24, 2001, Charles Hase, RAD, conducted an abdominal ultrasound and reported a normal ultrasound of the upper abdomen.  (Ultrasound Report, Charles Hase, August 24, 2001).
11) On August 27, 2001, Deborah Aaron, M.D., released Employee to work on August 24, 2001 without restrictions.  (Chart Note, Dr. Aaron, August 27, 2001).
12) On September 18, 2001, Employee consulted Richard W. McGrath, D.O., for a second opinion.  Dr. McGrath diagnosed polymyalgia, chronic pain syndrome, and anxiety/depression.  (Chart Note, Dr. McGrath, September 18, 2001).
13) On October 8, 2001, Dr. McGrath treated Employee for body pain and related Employee’s polymyalgia to her work injury.  (Chart Note, Dr. McGrath, October 8, 2001).
14) On October 23, 2001, Dr. McGrath treated Employee for follow up to her body pain and noted decreasing polymyalgia.  He diagnosed costochondral inflammation secondary to her work injury.  (Chart Note, Dr. McGrath, October 23, 2001).
15) On November 6, 2001, urological surgeon Greg Lund, M.D., examined Employee for an EIME.  Dr. Lund stated none of Employee’s complaints and symptoms were related to her work injury, other than a biceps hematoma.  (EIME Report, Dr. Lund, November 6, 2001).

16) On November 8, 2001, Employer controverted Employee’s right to benefits for her abdominal and back pain based on Dr. Lund’s report.  Employer’s November 8, 2001 controversion was not filed with the board. (Record; Workers’ Compensation Division Computer Database).

17) On November 26, 2001, Dr. McGrath treated Employee for pain and recommended a CT scan.  (Chart Note, Dr. McGrath, November 26, 2001.)

18) On November 30, 2001, Employee filed a WCC for TTD, TPD, medical and related transportation costs, penalty, interest and a finding of unfair or frivolous controversion.  Employee reported injuries to her arms, sides, back, hands, abdomen, and upper body.  (WCC, November 30, 2001).

19) On December 4, 2001, Larkin Breed, M.D., interpreted a CT scan of Employee’s abdomen and pelvis.  The CT scan showed diffuse fatty infiltration of the liver and previous hysterectomy but was otherwise negative.  (CT Scan Report, Dr. Breed, December 5, 2001).
20) On December 12, 2001, Dr. McGrath treated Employee for follow up to her abdominal pain and diagnosed scar tissue of her lower abdomen secondary to her hysterectomy surgery and tear of the scar tissue secondary to her injury.  (Chart Note, Dr. McGrath, December 12, 2011).
21) On December 28, 2001, Employer filed the front side of a controversion notice, controverting all benefits except those relating to Employee’s biceps injury.  (Controversion, filed December 28, 2001).

22) Employer did not file a copy of the reverse side of the December 28, 2001 controversion with the board nor retain a copy for its file.  Employee does not remember if she received the December 28, 2001 controversion notice.  (Record; Employee Hearing Testimony).

23) On February 28, 2002, orthopedic surgeon Larry D. Iversen, M.D., general surgeon Howard B. Kellogg, Jr., M.D., and psychiatrist Richard Carter, M.D. examined Employee for an EIME.  Dr. Kellogg diagnosed: 1) contusion of the right biceps tendon, related to Employee’s work injury but resolved, 2) left wrist contusion, related to the work injury but resolved, and 3) multiple complaints of Employee’s entire body without objective findings, unrelated to the work injury.  Dr. Carter diagnosed histrionic personality traits with somatic focus, unrelated to the work injury.  Drs. Kellogg, Carter and Iversen opined Employee was medically stable relating to her work injury conditions and symptoms, had no permanent impairment related to the work injury, was not disabled and recommended no further treatment relating to the work injury.  (EIME Report, Drs. Kellogg, Carter and Iversen, February 28, 2002).

24) On March 21, 2002, Employer filed the front side of a controversion notice, controverting all benefits based on Drs. Kellogg, Carter and Iversen’s EIME report.  (Controversion, filed March 21, 2002).  Employer filed additional controversions on September 27, 2010, October 19, 2010, February 7, 2011 and June 10, 2011. (Controversions, filed September 27, 2010, October 19, 2010, February 7, 2011 and June 10, 2011).

25) Employer did not file a copy of the reverse side of the March 21, 2002 controversion with the board nor retain a copy for its file.  Employee does not remember if she received the March 21, 2002 controversion notice.  (Record; Employee Hearing Testimony).

26) On January 2, 2003, Molloy Loulie, M.D., interpreted a magnetic resonance imaging (MRI) scan of Employee’s thoracic spine and an MRI of Employee’s lumbar spine.  The thoracic MRI impression was small 2 mm right paracentral disk protrusion T7-T8 touching the anterior cord.  The lumbar MRI impression was minimal central stenosis primarily due to ligamentum flavum/fact hypertrophy L4-L5 and L5-S1 with AP diameter of the canal 12 mm at these levels.  (MRI Reports, Dr. Loulie, January 2, 2003).

27) On March 20, 2003, Dr. McGrath evaluated Employee and diagnosed recurrent right rib pain with no etiology, and low back pain with negative MRI.  Dr. McGrath stated to Employee, “she is no longer on state comp claim.”  Dr. McGrath did not relate Employee’s diagnoses to her work injury.  (Chart Note, Dr. McGrath, March 20, 2003).

28) On March 23, 2003, Maile J. Roper, D.O., evaluated Employee for pain but offered no diagnosis until after review of Employee’s medical records.  (Chart Note, Dr. Roper, March 23, 2003).

29) On May 7, 2003, Bruce Schwartz, M.D. opined the January 2, 2003 MRIs were not work-related.  (Letter from Dr. Schwartz, May 7, 2003).

30) On May 23, 2003, Dr. Roper evaluated Employee for pain and diagnosed trigger point dysfunction and possible Reflex Sympathetic Dystrophy Syndrome (RSD).  (Chart Note, Dr. Roper, May 23, 2003).

31) On May 29, 2003, Dr. Roper evaluated Employee for pain.  Dr. Roper diagnosed somatic dysfunction secondary to her work injury in 2001.  Dr. Roper stated, “It was noted that she had marked trigger points within the sternocleidomastoid, trapezius and anterior chest wall . . . I definitely feel that these trigger points were set up wit [sic] the original accident at Craig Middle School and that it is possible for her to obtain more relief with subsequent trigger point therapy.”  (Chart Note, Dr. Roper, May 29, 2003).

32) On June 2, 2003, Dr. Roper treated Employee for muscle spasms.  (Chart Note, Dr. Roper, June 2, 2003).

33) On May 16, 2006, Dr. McGrath treated Employee for back pain and diagnosed mechanical dysfunction and muscle soreness in her mid to low back.  Dr. McGrath did not relate Employee’s complaints to her work injury.  (Chart Note, Dr. McGrath, May 16, 2006).

34) On September 24, 2008, Dr. McGrath treated Employee for pain.  He diagnosed acute pneumonia and mechanical dysfunction.  Dr. McGrath did not relate Employee’s complaints to her work injury.  (Chart Note, Dr. McGrath, September 24, 2008).

35) On December 14, 2009, Robert Thomas, M.D., treated Employee for pain, including right hip pain.  Dr. Thomas recommended a right hip MRI.  (Chart Note, Dr. Thomas, December 14, 2009).

36) On December 23, 2009, Peter C. Buetow, M.D., interpreted an MRI of Employee’s right hip.  The MRI showed bilateral sacroiliitis.  (MRI Report, Dr. Buetow, December 23, 2009).

37) On February 1, 2010, Dr. Thomas treated Employee for pain and referred her to Dr. Schwartz for evaluation of sacroiliitis.  (Chart Note, Dr. Thomas, February 1, 2010).

38) On February 2, 2010, Dr. Schwartz evaluated Employee and diagnosed trochanteric bursitis in the hips.  (Chart Note, Dr. Schwartz, April 2, 2010).

39) On April 16, 2010, Jason Stone, M.D., interpreted an MRI of Employee’s lumbar spine.  The MRI showed the presence of bilateral sacroiliitis.  (MRI Report, Dr. Stone, April 16, 2010).

40) On April 19, 2010, Dr. Schwartz confirmed the diagnoses of bilateral sacroiliitis.  (Chart Note, Dr. Schwartz, April 19, 2010).

41) On May 4, 2010, Dr. Thomas treated Employee for follow up Dr. Schwartz’s evaluation. Dr. Thomas noted, “she was frustrated that no physician will link the pain with the injury. . . .”  (Chart Note, Dr. Thomas, May 4, 2010). 

42) On May 13, 2010, Employer terminated Employee, effective June 3, 2010.  (Letter from Craig School District to Employee, May 13, 2010).

43) On May 14, 2010, Scott Schultz, M.D., treated Employee for abdominal pain and opined, “I do not see any obvious GYN etiology for her pain.”  He also stated, “In reviewing her prior notes . . . I wonder if this is not related to her trying to blame a chest injury from a ladder falling on her a decade ago of [sic] her subsequent health problems.”  (Chart Note, Dr. Schultz, May 14, 2010).

44) On June 24, 2010, Dr. Thomas evaluated Employee for follow up care.  Dr. Thomas made no diagnosis and stated, “She also, once again, is asking for me to write down that the fall was the cause of her hip pain . . . and back pain and for her general feeling poorly.  I have declined to do this.”  However, Employee asked to be referred to a rheumatologist and Dr. Thomas referred Employee to Sanjay Garg, M.D. (Chart Note, Dr. Thomas, June 24, 2010; Letter from Dr. Garg to Dr. Thomas, August 17, 2010).

45) On August 17, 2010, Dr. Garg evaluated Employee for possible spondyloarthropathy and diagnosed undifferentiated spondyloarthropathy.  He opined Employee’s work injury did not cause her current inflammatory spondyloarthropathy and also opined Employee did not have any disability related to her condition.  (Letter from Dr. Garg to Dr. Thomas, August 17, 2010).

46) On September 2, 2010, Employee filed another claim relating to her June 29, 2001 work injury, and as amended on April 14, 2011, requested TTD, TPD, PTD, PPI, medical and related transportation costs, penalty, interest and a finding of unfair or frivolous controversion.  Employee reported complaints and symptoms of body inflammation, and injuries to her arms, chest, head, right side, legs and shoulders.  (WCC, September 2, 2010; amended April 14, 2011).

47) On November 10, 2010, Employee filed and served a properly completed affidavit of readiness for hearing (ARH).  (ARH, November 10, 2010).

48) On January 13, 2011, orthopedic surgeon Lance N. Brigham, M.D., general surgeon Dr. Kellogg, and psychiatrist Dr. Carter, examined Employee for an EIME and diagnosed: 1) low back sprain related to work injury, resolved, 2) right biceps contusion and left forearm contusion, related to work injury, resolved, 3) chest contusion, related to work injury, resolved, 4)  complaints of cervical and right upper arm pain with nonphysiologic findings, unrelated to work injury, 5) x-rays and MRI showing sclerosis of bilateral sacroiliac joints, 6) cholecystectomy, not work related, 7) severe pain behavior unrelated to any medical condition and 8) multiple abdominal complaints without objective findings, unrelated to work injury, and 9) major depressive episode.  Drs. Brigham, Kellogg and Carter opined there is no objective evidence to support any diagnosis other than marked pain behavior without positive orthopedic or neurologic findings, and opined Employee has been medically stable with regard to her diagnosed conditions since February 28, 2002.  Drs. Brigham, Kellogg and Carter recommended no further treatment and found no restrictions to Employee’s return to work as a custodian.  (EIME Report, Drs. Kellogg, Carter and Iversen, February 28, 2002).

49) Employee failed to file anything in this case from November 30, 2001, until Employee filed another claim on September 2, 2010.  Employee took no action to prosecute her case between November 30, 2001, and September 2, 2010.  (Record).

50) Employee has not suffered any new work injury since June 29, 2001.  Her pain complaints have remained essentially the same, except for an increase in pain severity.  In 2010, Employee’s symptoms reached the point where she could no longer control them with medication and conservative treatment.  Employee stated, “My pains were basically the same, but they just got worse, and there were more of the pains.  I had more issues with my symptoms.” (Employee Hearing Testimony; Employee Dep., 50:5-51:12; 67:2-69:14). 
51) Employee continued to work full time for Employer from the date of her injury to June 2010.  Employee’s job duties while working for Employer included basic cleaning duties such as vacuuming, sweeping, mopping, dusting, stripping and waxing floors and “whatever [she] saw that needed doing.”  (Employee Hearing Testimony; Employee Dep., 38:16-23, 46:17-20; January 11, 2011). 
52) Employee operated Jo-Jo’s Cleaning Service as a sole proprietor from 2004 through early January 2011.  Her work consisted of cleaning commercial businesses, including Wells Fargo Bank, a post office, a float plane building and restaurants.  (Employee Dep., 15:2-17:22).
53) Employee identifies Dr. Garg as the physician most knowledgeable about her condition, because he practices in rheumatology, the specialization Employee contends is most relevant to her condition.  (Employee Hearing Testimony).
54) Employee did not timely file an affidavit of readiness for hearing (ARH) because she believed she did everything she was supposed to do to prosecute her claim, including filing a claim and seeking treatment.   (Employee Hearing Testimony).

55) Although Employer generally serves the reverse side of a Board-prescribed controversion notice on Employee, Employer generally does not file the reverse side of the board-prescribed controversion notice with the board, nor does it generally retain a copy for its file, to avoid proliferation of unnecessary paper.  (Affidavit of Elise Rose, July 22, 2011).

56) Employee contends her ongoing complaints and symptoms are related to her work injury because her symptoms did not begin until after her work injury.  (Employee Hearing Testimony).

PRINCIPLES OF LAW

The board may base its decision not only on direct testimony, medical findings, and other tangible evidence, but also on the board’s “experience, judgment, observations, unique or peculiar facts of the case, and inferences drawn from all of the above.”  Fairbanks North Star Borough v. Rogers & Babler, 747 P.2d 528, 533-34 (Alaska 1987).  A finding reasonable persons would find employment was a cause of an employee’s disability and impose liability is, “as are all subjective determinations, the most difficult to support. . . . The fact that some reasonable persons may disagree with a subjective conclusion does not necessarily make that conclusion unreasonable.” Id. at 534.

At the time of Employee’s injury in 2001, the Act provided as follows:

AS 23.30.010. Coverage.  Compensation is payable under this chapter in respect of disability or death of an employee.

AS 23.30.041.  Rehabilitation and reemployment of injured workers.  (a) The board shall select and employ a reemployment benefits administrator. . . .
. . .

(d) Within 30 days after the referral by the administrator, the rehabilitation specialist shall perform the eligibility evaluation and issue a report of findings.  The administrator may grant up to an additional 30 days for performance of the eligibility evaluation upon notification of unusual and extenuating circumstances and the rehabilitation specialist’s request.  Within 14 days after receipt of the report from the rehabilitation specialist, the administrator shall notify the parties of the employee’s eligibility for reemployment preparation benefits. . . .

(r) In this section

(1) ‘administrator’ means the reemployment benefits administrator under (a) of this section;

An employee who suffers a compensable injury that may permanently preclude return to the employee’s occupation at the time of injury may apply to the Reemployment Benefits Administrator (RBA) for reemployment benefits to obtain retraining in a new occupation.  Irvine v. Glacier General Construction, 984 P.2d 1103, 1105 (Alaska 1999).  When an employee applies for benefits, the RBA selects a rehabilitation specialist to perform an eligibility evaluation and prepare a report.  The RBA then makes a determination as to eligibility based on the evaluator’s report and informs the employee and employer of the decision.  Either party may seek review of the RBA’s decision by requesting a hearing before the board.  Id.
AS 23.30.095.  Medical examinations.  (a) The employer shall furnish medical, surgical, and other attendance or treatment, nurse and hospital service, medicine, crutches, and apparatus for the period which the nature of the injury or the process of recovery requires, not exceeding two years from and after the date of injury to the employee. . . .  

“Process of recovery” language allows the board to authorize continuing care beyond two years after date of injury and does not preclude an award for purely palliative care where evidence establishes such care promotes an employee’s recovery from individual attacks caused by chronic condition.  Municipality of Anchorage, v. Carter, 818 P.2d 661, 665-66 (Alaska 1991).   However, such language also means the board may disallow a claimant’s claim for continuing care if it does not promote recovery from the original injury or aid in an employee’s chronic condition.  In Carter, the Court held the Act does not require the board to provide “continuing or palliative care in every instance.  Rather, the statute grants the board discretion to award such ‘indicated’ care ‘as the process of recovery may require.’”  Id. at 664.

AS 23.30.105.  Time for filing of claims.  (a)  The right to compensation for disability under this chapter is barred unless a claim for it is filed within two years after the employee has knowledge of the nature of the employee’s disability and its relation to the employment and after disablement . . . except that if payment of compensation has been made without an award on account of the injury or death, a claim may be filed within two years after the date of the last payment of benefits under AS 23.30.041, 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215.  It is additionally provided that, in the case of latent defects pertinent to and causing compensable disability, the injured employee has full right to claim as shall be determined by the board, time limitations notwithstanding.
The purpose of AS 23.30.105(a)’s limitation is to “protect the employer against claims too old to be successfully investigated and prosecuted.”  Morrison-Knudsen. Co. v. Vereen, 414 P.2d 536, 538 (Alaska 1966).  To start the running of AS 23.30.105(a)’s time limitations, a claimant must know of the disability and its relationship to employment and must actually be disabled by the disability. Egemo v. Egemo Construction Co., 998 P.2d 434, 441 (Alaska 2000).  A claim is not “ripe,” requiring filing under AS 23.30.105(a), until the work injury causes wage loss.  Id. at 439.  It is a claimant’s “inability to earn wages because of a work-related injury” which triggers the running of 
AS 23.30.105(a).  Id.  

AS 23.30.110.  Procedure on claims.
. . .

(c) Before a hearing is scheduled, the party seeking a hearing shall file a request for a hearing together with an affidavit stating that the party has completed necessary discovery, obtained necessary evidence, and is prepared for the hearing.  An opposing party shall have 10 days after the hearing request is filed to file a response. If a party opposes the hearing request, the board or a board designee shall within 30 days of the filing of the opposition conduct a pre-hearing conference and set a hearing date. . . .  If the employer controverts a claim on a board-prescribed controversion notice and the employee does not request a hearing within two years following the filing of the controversion notice, the claim is denied.

AS 23.30.110(c) requires an employee, once a claim has been filed and controverted by the employer, to prosecute the employee’s claim in a timely manner.  Jonathan v. Doyon Drilling, Inc., 890 P.2d 1121, 1124 (Alaska 1995).  Generally, failure to request a hearing within this time limitation requires a claim be dismissed.  See generally, Bailey v. Texas Instruments, Inc., 111 P.3d 321 (Alaska 2005).  AS 23.30.110(c) is similar to a statute of limitations in that such defenses are “generally disfavored,” and neither “the law [n]or the facts should be strained in aid of it.”  Tipton v. ARCO Alaska, Inc., 922 P.2d 910, 912-13 (Alaska 1996); Kim v. Alyeska Seafoods, Inc., 197 P.3d 193, 198 (Alaska 2008).  Substantial compliance with AS 23.30.110(c) is sufficient to toll its time bar, and the board has discretion to extend the deadline for good cause, absent significant prejudice to the other party.  Kim v. Alyeska Seafoods, Inc., 197 P.3d 193, 196 (Alaska 2008).  The board has power to excuse failure to file a timely request for hearing when the evidence supports application of a recognized form of equitable relief, such as when the parties are participating in the second independent medical evaluation (SIME) process.  See, e.g., Kim, 197 P.3d at 194, 197; Tonoian v. Pinkerton Sec., AWCAC Decision No. 029 at 11 (January 30, 2007); Snow v. Tyler Rental, Inc., AWCB Decision No. 11-0015 (February 16, 2011).  A claimant bears the burden of establishing with substantial evidence a legal excuse from the AS 23.30.110(c) statutory deadline.  Providence Health System v. Hessel, AWCAC Decision No. 131 at 8 (March 24, 2010).

In Richard v. Fireman's Fund Insurance Co., 384 P.2d 445, 449 (Alaska 1963), the Alaska Supreme Court held that the board must assist claimants by advising them of the important facts of their case and instructing them how to pursue their right to compensation.

(a) AS 23.30.120 Presumptions.  In a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that 

(1) the claim comes within the provisions of this chapter; . . . .

Under AS 23.30.120(a)(1), benefits sought by an injured worker are presumed to be compensable.  Meek v. Unocal Corp., 914 P.2d 1276, 1279 (Alaska 1996).  The presumption of compensability is applicable to any claim for compensation under the workers’ compensation statute, including disability and medical benefits.  Carter, 818 P.2d at 665; Meek, 914 P.2d at 1279; Moretz v. O’Neill Investigations, 783 P.2d 764, 766 (Alaska 1989); Olson v. AIC/Martin J.V., 818 P.2d 669, 675 (Alaska 1991). 

The application of the presumption involves a three-step analysis.  To attach the presumption of compensability, an employee must first establish a “preliminary link” between his or her injury and the employment.  See, e.g., Tolbert v. Alascom, Inc., 973 P.2d 603, 610 (Alaska 1999).  If the employee establishes the link, the presumption may be overcome when the employer presents substantial evidence the injury was not work-related.  Id. at 611.  An employer may rebut the presumption of compensability with an expert opinion the claimant’s work was probably not a substantial cause of the disability or need for medical treatment.  Gillispie v. B&B Foodland, 881 P.2d 1106, 1110 (Alaska 1994).  Because the board considers the employer’s evidence by itself and does not weigh the employee’s evidence against the employer’s rebuttal evidence, credibility of the parties and witnesses is not examined at this point.  Veco, Inc. v. Wolfer, 693 P.2d 865, 869-870 (Alaska 1985).  If the board finds the employer’s evidence is sufficient, the presumption of compensability drops out and the employee must prove his or her case by a preponderance of the evidence.  Miller v. ITT Arctic Services, 577 P.2d 1044, 1046 (Alaska 1978).  This means the employee must “induce a belief” in the minds of the board members the facts being asserted are probably true.  Saxton v. Harris, 395 P.2d 71, 72 (Alaska 1964).  At this point, the board weighs the evidence, determines what inferences to draw from the evidence, and considers the question of credibility.

The Alaska Supreme Court has rejected “it came after this event, and therefore it is because of this event” arguments regarding causation.  See Rivera v. Wal-Mart Stores, 247 P.3d 957, 965 n. 34 (Alaska 2011).

AS 23.30.122.  Credibility of witnesses. The board has the sole power to determine the credibility of a witness.  A finding by the board concerning the weight to be accorded a witness’s testimony, including medical testimony and reports, is conclusive even if the evidence is conflicting or susceptible to contrary conclusions.  The findings of the board are subject to the same standard of review as a jury’s finding in a civil action.

The board’s finding of credibility “is binding for any review of the Board’s factual findings.”  Smith v. CSK Auto, Inc., 204 P.3d 1001, 1008 (Alaska 2009).  The board has the sole power to determine witness credibility, and its findings about weight are conclusive even if the evidence is conflicting.  See, e.g., Harnish Group, Inc. v. Moore, 160 P.3d 146, 153 (Alaska 2007); Thoeni v. Consumer Electronic Services, 151 P.3d 1249, 1253 (Alaska 2007); Municipality of Anchorage v. Devon, 124 P.3d 424, 431 (Alaska 2005). 

AS 23.30.155.  Payment of compensation. (a) Compensation under this chapter shall be paid periodically, promptly, and directly to the person entitled to it, without an award, except where liability to pay compensation is controverted by the employer. . . .

(b) The first installment of compensation becomes due on the 14th day after the employer has knowledge of the injury or death.  On this date all compensation then due shall be paid. . . .   

. . .

(d) If the employer controverts the right to compensation the employer shall file with the board and send to the employee a notice of controversion on or before the 21st day after the employer has knowledge of the alleged injury or death. . . .

(e)  If any installment of compensation payable without an award is not paid within seven days after becomes due, as provided in (b) of this section, there shall be added to the unpaid installment an amount equal to 25 percent of it.  This additional amount shall be paid at the same time as, and in addition to, the installment, unless notice is filed under (d) of this section or unless the nonpayment is excused by the board after a showing by the employer that owing to conditions over which the employer had no control the installment could not be paid within the time period prescribed for the payment.

. . .

(o)  The board shall promptly notify the division of insurance if the board determines that the employer’s insurer has frivolously or unfairly controverted compensation due under this chapter. After receiving notice from the board, the division of insurance shall determine if the insurer has committed an unfair claim settlement practice under AS 21.36.125.

(p) An Employer shall pay interest on compensation that is not paid when due. . . .

A controversion notice must be filed “in good faith” to protect an employer from a penalty or to avoid referral to the Division of Insurance.  Harp v. ARCO Alaska, Inc., 831 P.2d 352, 358 (Alaska 1992).  “In circumstances where there is reliance by the insurer on responsible medical opinion or conflicting medical testimony, invocation of penalty provisions is improper.”  See also 3 A. Larson, Larson's Workmen's Compensation Law § 83.41(b)(2) (1990) (“Generally a failure to pay because of a good faith belief that no payment is due will not warrant a penalty.”).  “For a controversion notice to be filed in good faith, the employer must possess sufficient evidence in support of the controversion that, if the claimant does not introduce evidence in opposition to the controversion, the Board would find that the claimant is not entitled to benefits.”  Harp, 831 P.2d at 358.  The evidence which the employer possessed “at the time of controversion” is the relevant evidence reviewed to determine its adequacy to avoid a penalty.  Id.

AS 23.30.180. Permanent total disability.  In case of total disability adjudged to be permanent 80 percent of the injured employee’s spendable weekly wages shall be paid to the employee during the continuance of the total disability. . . .

AS 23.30.185. Compensation for temporary total disability.  In case of disability total in character but temporary in quality, 80 percent of the injured employee’s spendable weekly wages shall be paid to the employee during the continuance of the disability.  Temporary total disability benefits may not be paid for any period of disability occurring after the date of medical stability.

AS 23.30.190. Compensation for permanent partial impairment; rating guides.  (a) In case of impairment partial in character but permanent in quality, and not resulting in permanent total disability, the compensation is $177,000 multiplied by the employee’s percentage of permanent impairment of the whole person.  The percentage of permanent impairment of the whole person is the percentage of impairment to the particular body part, system, or function converted to the percentage of impairment to the whole person as provided under (b) of this section.  The compensation is payable in a single lump sum, except as otherwise provided in AS 23.30.041, but the compensation may not be discounted for any present value considerations. . . .

AS 23.30.200. Temporary partial disability.  (a) In case of temporary partial disability resulting in decrease of earning capacity the compensation shall be 80 percent of the difference between the injured employee’s spendable weekly wages before the injury and the wage-earning capacity of the employee after the injury in the same or another employment, to be paid during the continuance of the disability, but not to be paid for more than five years. Temporary partial disability benefits may not be paid for a period of disability occurring after the date of medical stability. . . .

AS 45.45.010.  Interest. (a) The rate of interest in the state is 10.5 percent a year and no more on money after it is due. . . .

8 AAC 45.142.  Interest.  (a)  If compensation is not paid when due, interest must be paid at the rate established in AS 45.45.010 for an injury that occurred before July 1, 2000, and at the rate established in AS 09.30.070(a) for injury that occurred on or after July 1, 2000.  If more than one installment of compensation is past due, interest must be paid from the date each installment of compensation was due, until paid.  If compensation for a past period is paid under an order issued by the board, interest on the compensation awarded must be paid from the due date of each unpaid installment of compensation.

(b) The employer shall pay the interest

(1) on late-paid time-loss compensation to the employee. . . .

. . .

(2) on late-paid medical benefits to 

. . .

(B) to an insurer, trust, organization, or government agency, if the insurer, trust, organization, or government agency has paid the provider of the medical benefits; or 

(C) to the provider if the medical benefits have not been paid.

ANALYSIS

1)  Is Employee’s 2001 WCC denied under AS 23.30.110(c)?

Employee filed her 2001 WCC on November 30, 2001.  Employer filed the front side of a controversion notice on December 28, 2001.  Employee could have filed an ARH within the applicable two-year period to avoid AS 23.30.110(c)’s time bar.  Employee did not substantially comply with subsection .110(c).  Her reason for failing to timely file an ARH does not constitute good cause to extend the filing deadline, and the evidence does not support application of a recognized form of equitable relief to excuse her failure to timely file an ARH.  

However, Employer failed to prove it controverted Employee’s claim on a board-prescribed controversion notice.  The board-prescribed controversion notice consists of both a front and back side, with the back side being particularly important, because it informs Employee of her need to request a hearing within two years of the filing of Employer’s controversion.  Employer generally does not file the reverse side of the board-prescribed controversion notice with the board, nor generally retain a copy for its file, to avoid proliferation of unnecessary paper.  Employee does not remember receiving the December 26, 2001 and March 21, 2002 controversion notices.  The notice Employer filed and served was legally ineffective to start the running of 
AS 23.30.110(c)’s limitations period.  Because Employer did not file with the board or retain in its file the board-prescribed reverse side of the December 26, 2001 and March 21, 2002 controversion notices, Employer failed to prove it controverted Employee’s claim on December 26, 2001 and March 21, 2002 on a board-prescribed controversion notice.  Employee’s 2001 WCC is not denied under AS 23.30.110(c).

2)  Are Employee’s claims for indemnity benefits barred under AS 23.30.105(a)?

To start the running of AS 23.30.105(a)’s time limitations, a claimant must know of the disability and its relationship to employment and must actually be disabled by the disability.  Egemo v. Egemo Construction Co., 998 P.2d 434, 441 (Alaska 2000).  A claim is not “ripe,” requiring filing under AS 23.30.105(a), until the work injury causes wage loss.  Id. at 439.

Employee continued to work full time for the Craig City School District until June 2010.  She continued to work custodial jobs until early January 2011.  Employee credibly testified she stopped working as a custodian only after she could no longer control her pain with medication and steroid injections.  AS 23.30.105(a)’s time clock for filing a claim began to run in January 2011, when Employee believed she was no longer able to work as a custodian because of her injury, stopped working, and suffered wage loss.  Consequently, Employee’s claims for indemnity benefits are not barred under AS 23.30.105(a).

3) Does Employee’s ongoing need for medical treatment of her complaints and symptoms arise out of and in the course of Employee’ employment with Employer?

The parties dispute Employee’s need for treatment for her conditions and symptoms is work-related.  The presumption of compensability applies to this factual dispute.  Employee asserts her pain has not resolved since the 2001 work injury and, therefore, her past and current need for medical treatment is related to the work injury.  Employee’s contention is supported by her treating physicians Drs. McGrath and Roper.  Dr. McGrath diagnosed polymyalgia and costochondral inflammation, and opined they were related to her work injury.  Dr. Roper related Employee’s pain to somatic dysfunction secondary to her work injury in 2001.  Dr. Roper stated, “It was noted that she had marked trigger points within the sternocleidomastoid, trapezius and anterior chest wall . . . I definitely feel that these trigger points were set up wit [sic] the original accident at Craig Middle School and that it is possible for her to obtain more relief with subsequent trigger point therapy.”  This evidence is sufficient to raise the presumption of compensability.

Once the presumption is raised, Employer must rebut the presumption with substantial evidence, which is viewed in isolation and without a determination of credibility.  Employer relies on the opinions of the many physicians who have evaluated and treated Employee in this case, including Employee’s treating physicians Drs. Richey, Schwartz, Schultz, Garg and Thomas and EIME physicians Lund, Iversen, Kellogg, Carter, and Brigham.  They opined Employee’s pain complaints are unrelated to her 2001 work injury.  Dr. Lund opined Employee’s multiple and diverse complaints are not work-related and are not backed by significant medical findings.  Drs. Kellogg, Carter, and Brigham opined Employee suffered at most bruising of her right upper arm and left forearm, a chest contusion, and a low back sprain, which resolved by February 28, 2002.  Drs. Kellogg, Carter, and Brigham also opined Employee’s pain conditions and symptoms lack positive orthopedic or neurologic findings and stated there is no objective evidence to support any other diagnosis.  They stated Employee’s x-rays and MRI show, “sclerosis of bilateral sacroiliac joints, possibly indicating ankylosing spondylitis.”  Drs. Kellogg, Carter, and Brigham’s report standing alone is substantial evidence rebutting the presumption because it unequivocally rules out the work injury as a cause of Employee’s complaints and symptoms.  It also provides an alternative explanation for her conditions and symptoms.

Additionally, Employee’s treating physicians Drs. Richey, Schwartz, Schultz, Garg and Thomas either explicitly stated Employee’s pain complaints, symptoms and treatment are not work-related or, when asked by Employee, declined to opine her complaints are related to her work injury.  These physicians based their opinions on a review of Employee’s medical records and their examinations of Employee and also provide substantial evidence rebutting the presumption.

Once Employer rebuts the presumption of compensability, Employee must prove her claim by a preponderance of the evidence.  Employee is unable to meet this burden.  Initially, only Drs. McGrath and Roper opined the 2001 work injury is related to her pain complaints and symptoms.  However, beginning in March 2003, Dr. McGrath considered Employee’s conditions and symptoms no longer related to her work injury, informing her she was “no longer on state comp claim” when he evaluated her in March 2003.  He does not relate his diagnoses, evaluations and treatment of Employee after March 2003 to her work injury, noting Employee’s MRI results were negative and stating her rib pain is of unknown etiology.  Dr. McGrath’s subsequent opinions lessen the weight of his 2001 statements relating Employee’s pain symptoms to her work injury.  His 2001 opinions are not strong evidence Employee’s ongoing complaints and symptoms are work related.  Dr. McGrath’s 2003 opinion supports Employer’s contention Employee’s ongoing complaints and symptoms are not work related.

Two years after the work injury, Dr. Roper evaluated Employee once and then two months later treated Employee three times over an approximately two-week period.  Significantly, Employee began treating with Dr. Roper immediately following Dr. McGrath’s opinion Employee’s symptoms and treatment no longer related to her workers’ compensation claim.  Dr. Roper’s opinion based on limited treatment of Employee two years after the injury is not strong evidence.

In contrast, most of Employee’s treating physicians and EIME physicians Drs. Lund, Iversen, Kellogg, Carter, and Brigham opined the 2001 work injury did not cause Employee’s conditions and symptoms.  Employee’s treating physician Dr. Richey opined, “She thinks that maybe her continued problems are a result of this work injury.  Although it is difficult to see how abdominal pains, headache, and neck pains would happen as a result of this.”  Treating physician Dr. Schwartz opined Employee’s 2003 thoracic and lumbar spine MRIs were not work related.  Treating physician Dr. Schultz opined, “I do not see any obvious GYN etiology for her pain” and stated, “In reviewing her prior notes . . . I wonder if this is not related to her trying to blame a chest injury from a ladder falling on her a decade ago of [sic] her subsequent health problems.”  Treating physician Dr. Thomas stated, “She also, once again, is asking for me to write down that the fall was the cause of her hip pain . . . and back pain and for her general feeling poorly.  I have declined to do this.”  Significantly, Dr. Garg, the treating physician Employee identified as most knowledgeable about her condition because he practices in rheumatology, the specialization Employee contends is most relevant to her condition, diagnosed undifferentiated spondyloarthropathy.  He opined Employee’s work injury did not cause her current inflammatory spondyloarthropathy.  He also opined Employee does not have any disability related to her condition.  As the physician with the specialization most relevant to Employee’s condition, Dr. Garg’s opinion is given the greatest weight of all Employee’s treating physicians.

Great weight is also given to the opinions of EIME physicians Drs. Kellogg and Carter, who evaluated Employee both in 2002 and in 2011.  Through their thorough review of Employee’s detailed medical history and examinations of Employee in 2002 and 2011, Drs. Kellogg and Carter had a clearer and more complete picture of Employee’s medical history than other physicians, including Drs. McGrath and Roper.  Drs. Richey, Schwartz, Schultz, Thomas, and Garg, and EIME physicians Drs. Lund, Iversen, Kellogg, Carter, and Brigham, are credible in their opinions based on their thorough analysis of Employee’s medical records, and present strong and persuasive evidence Employee’s ongoing complaints and symptoms did not arise out of and in the course of Employee’s employment with Employer.

Employee contends her ongoing complaints and symptoms are related to her work injury because her symptoms did not begin until after her work injury.  However, Employee’s argument regarding causation is the “it came after this event, and therefore it is because of this event” logical fallacy the Alaska Supreme Court has rejected in other workers’ compensation cases.  See Rivera v. Wal-Mart Stores, 247 P.3d 957, 965 n. 34 (Alaska 2011).  Additionally, Employee had at least some similar pain complaints and symptoms prior to her June 2001 work injury.  These include abdominal pain and loose stools, which necessitated a total abdominal hysterectomy in January 2001.

The preponderance of evidence demonstrates Employee’s 2001 work injury resolved by August 23, 2001, when Dr. Aaron treated Employee for body pain and reported no bruising, swelling, discoloration or visible deformities and no palpable areas of tenderness.  Employee’s 2001 work injury is not a substantial factor in Employee’s past and current need for medical treatment for her ongoing complaints and symptoms.  Accordingly, her claims for past and ongoing medical benefits related to these complaints and symptoms will be denied.

4)  Is Employee entitled to TTD, TPD, PTD, PPI, transportation costs, reemployment benefits, penalty, and interest?

Employee failed to meet her burden of proving her ongoing complaints and symptoms are work-related.  Employee’s 2001 work injury resolved without permanent impairment by August 23, 2001.  The foundation for Employee’s claims for further benefits, including TTD, TPD, PTD, PPI, transportation costs, reemployment benefits, penalty, and interest, was the work-relatedness of her conditions and symptoms.  In the absence of adequate proof of work-relatedness, Employee is not entitled to these benefits.  [image: image1.wmf]

The evidence does not support an award of additional benefits for the reasons stated in section three, above.

5)  Were Employer’s controversions unfair or frivolous?

As set forth above, Employer produced sufficient evidence Employee is not entitled to benefits.  Employer’s controversions were based upon this evidence.  Accordingly, at the time of controversion, Employer possessed sufficient evidence to find Employee is not entitled to benefits.  Employer’s controversions were neither unfair nor frivolous.  Rockstad v. Chugach Eareckson Support Services, AWCAC Decision No. 140 at 37 (November 5, 2010).

CONCLUSIONS OF LAW

1) Employee’s 2001 WCC will not be denied under AS 23.30.110(c).

2) Employee’s claims for indemnity benefits will not be barred under AS 23.30.105(a).

3) Employee’s ongoing need for medical treatment of her complaints and symptoms does not arise out of and in the course of Employee’s employment with Employer.

4) Employee is not entitled to TTD, TPD, PTD, PPI, transportation costs, reemployment benefits, penalty, and interest.

5) Employer’s controversions were not unfair or frivolous.

ORDER

1)  Employee’s 2001 WCC is not denied under AS 23.30.110(c).

2)  Employee’s claims for indemnity benefits are not barred under AS 23.30.105(a).

3)  Employee’s claims for ongoing medical treatment for her complaints and symptoms are denied.

4) Employee’s claims for TTD, TPD, PTD, PPI, transportation costs, reemployment benefits, penalty, and interest are denied.

5) Employee’s request for an order finding Employer’s controversions are unfair or frivolous is denied.

Dated in Juneau, Alaska on September 13, 2011.
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Chuck Collins, Member

APPEAL PROCEDURES
This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Effective November 7, 2005 proceedings to appeal must be instituted in the Alaska Workers’ Compensation Appeals Commission within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board. If a request for reconsideration of this final decision is timely filed with the Board, any proceedings to appeal must be instituted within 30 days after the reconsideration decision is mailed to the parties or within 30 days after the date the reconsideration request is considered denied due to the absence of any action on the reconsideration request, whichever is earlier. AS 23.30.127.

An appeal may be initiated by filing with the office of the Appeals Commission: (1) a signed notice of appeal specifying the board order appealed from and 2) a statement of the grounds upon which the appeal is taken.  A cross-appeal may be initiated by filing with the office of the Appeals Commission a signed notice of cross-appeal within 30 days after the board decision is filed or within 15 days after service of a notice of appeal, whichever is later.  The notice of cross-appeal shall specify the board order appealed from and the grounds upon which the cross-appeal is taken.  AS 23.30.128.

RECONSIDERATION
A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION
Within one year after the rejection of a claim, or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.
CERTIFICATION

I hereby certify the foregoing is a full, true and correct copy of the Final Decision and Order in the matter of TERRY M. PARSONS employee / applicant; v. CRAIG CITY SCHOOL DISTRICT, employer; ALASKA MUNICIPAL LEAGUE INSURANCE CO., insurer/defendants; Case No. 200111621; dated and filed in the office of the Alaska Workers’ Compensation Board in Juneau, Alaska, on September 13, 2011.
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