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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 115512
Juneau, Alaska 99811-5512

	JOHN E. ADAMSON, 

                                            Employee, 

                                            Applicant,          

                                                   v. 

MUNICIPALITY OF ANCHORAGE

(self-insured), 

                                           Employer,

                                           Defendant.

	)
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)
	        FINAL DECISION AND ORDER

        AWCB Case No.  200815548

        AWCB Decision No.  11-0141
         Filed with AWCB Anchorage, Alaska

         on  September 16, 2011


John Adamson’s (Claimant) July 15, 2010, workers’ compensation claim (WCC) was heard in Anchorage, Alaska, on June 30, 2011.  Attorney Trena Heikes represented the self-insured employer, Municipality of Anchorage (Employer or Municipality).  Attorney Eric Croft represented Claimant, who appeared and testified.  Thomas S. Allems, M.D., testified for Employer.  The record remained open to allow written objections to Claimant’s Affidavits of Attorney Fees.  The record closed on July 8, 2011.

Preliminary matters considered included Employer’s June 15, 2011, Request for Cross-Examination of Grace LeMasters, PhD, and Bernard K. Choi, PhD.  Employer ultimately withdrew its Request for Cross-Examination, and Dr. LeMasters’ “Cancer Risk Among Firefighters: A Review and Meta-analysis of 32 Studies,” JOEM – Volume 42, Number 11, 1189 (November 2006) was admitted, as was Dr. Choi’s “A Technique to Re-Assess Epidemiologic Evidence in Light of the Healthy Worker Effect:  The Case of Firefighting and Heart Disease,” JOEM – Volume 42, Number 10, 1021 (October 2000).  

Employer’s June 23, 2011 Petition to Strike Exhibit A to Claimant’s Hearing Brief, a selected listing of 505 “significant” exposure callouts between 2002 and 2010, compiled by Claimant from Employer’s record of nearly 3000 callouts during that nine year portion of his 31 year tenure as an Anchorage firefighter, was granted as inadmissible hearsay and lacking circumstantial guarantees of trustworthiness.  Admitted instead, without objection, were Employer’s original 69-page callout record, from which the compilation was gathered, containing a comprehensive listing of the thousands of calls to which Claimant responded between 2002 and 2010.
 Also admitted was a disc and its printout containing Employer’s detailed reports from six specific fire incidents.
  These documents, provided from Employer’s business records, were admitted as both business and public records, and as other records reflecting circumstantial guarantees of trustworthiness.

Employer’s June 21, 2011, Request for Cross-Examination of the author of Employer’s April 14, 1980, “New Employment Physical” report
 on Claimant was denied.  The oral order denying Employer’s request is memorialized below.  

Employer’s June 21, 2011, Petition to Strike Claimant’s June 17, 2011 Medical Summary, containing 33 pages of medical records, primarily those associated with Employer’s medical examinations of Claimant, including its “New Employment Physical” and “Annual Physical Fitness Written Opinion” reports conducted between 1993 and 2006,
 was denied.  This oral order is also examined below.    
As a final preliminary matter, where, as here, Claimant expressly disavowed any claim for relief under AS 23.30.120,  Employer’s expert witness, Dr. Allems, was restricted in his testimony to that relevant under AS 23.30.121.  Accordingly, Dr. Allems’ testimony disputing the legislative determination that exposure to certain carcinogens during firefighting causes prostate cancer was deemed irrelevant and thus inadmissible, and was allowed only as an offer of proof for appeal purposes.  Mahlberg v. Municipality of Anchorage, AWCB Decision No. 10-0181 (November 5, 2010) at 39; Accord City of Frederick v. Shankle, 136 Md. App. 339, 366, 765 A.2d 1008, 1022 (2001).  This ruling too is more fully addressed below.

ISSUES

Employer contends its Request for Cross-Examination of the author of the “New Employment Physical” it conducted on April 14, 1980, precludes its admission into evidence.  Claimant contends the medical record is admissible under hearsay exceptions in the Alaska Rules of Evidence.

1. Was the report from Employer’s April 14, 1980 “New Employment Physical” of Claimant properly admitted?

Employer contends Claimant’s June 13, 2011 Medical Summary should be stricken as untimely under 8 AAC 45.120(f).  Claimant contends 8 AAC 45.120(f) is a rule of inclusion, not exclusion of evidence, the medical summary was not untimely, and the documents therein contained are admissible under hearsay exceptions in the Alaska Rules of Evidence.

2. Was the June 13, 2011 Medical Summary properly admitted?

Claimant contends he met all requirements under AS 23.30.121, and is entitled to the presumption of coverage for disability from diseases for certain firefighters.  He contends Employer failed to rebut the firefighter presumption by a preponderance of evidence, and he is entitled to benefits for prostate cancer caused by occupational exposure to a known human carcinogen while a firefighter for Employer.  Claimant seeks temporary total disability (TTD) benefits for the period October 16, 2008, through November 29, 2008, medical costs, interest, penalty, attorney fees and costs.

Employer contends AS 23.30.121 does not apply in this case because (1) Claimant’s cause of action arose prior to AS 23.30.121’s effective date; (2) the medical evaluations identified in AS 23.30.121(b)(3) are not mandatory and Employer has not adopted them; (3) no medical evidence was offered to support the claim; (4) no qualifying medical examination was conducted at the time of Claimant’s 1980 hire; (5) annual medical examinations were not conducted during each of the first seven years Claimant was employed as a firefighter; and (6) Claimant was not exposed to a human carcinogen known to cause prostate cancer.
  

3. Should the presumption of coverage for disability from diseases for certain firefighters, AS 23.30.121, be applied in this case?

4. For the presumption of coverage for disability from diseases for certain firefighters to apply, must Claimant, in addition to meeting the prerequisites listed in AS 23.30.121, also produce medical evidence establishing a link between his disability or need for medical care, and his employment?

5.    If the presumption of coverage under AS 23.30.121 attached in this case, has Employer rebutted the presumption by a preponderance of admissible evidence?

6.    Is Claimant entitled to TTD benefits?

7.    Is Claimant entitled to medical benefits?

8.    Is Claimant entitled to interest?

9.    Is Claimant entitled to penalties?

10. Is Claimant entitled to attorney fees and costs?

FINDINGS OF FACT 

Evaluation of the record as a whole establishes the following facts and factual conclusions by a preponderance of the evidence:  

1) On April 18, 1980, immediately prior to and as a condition of Claimant’s hire as a firefighter, Employer conducted a pre-hire employment physical of Claimant.  Claimant was 26 years old.  The comprehensive examination was performed by R.M. White, MD.  (Claimant deposition at 49, 53-54; Compare Municipality of Anchorage New Employment Physical Examination and Health History, April 14, 1980, Bates stamped MOA 000786-000789; with Medical Park Family Group Invoice, April 14, 1980, Bates stamped MOA 000790).
2) Employer had been conducting qualifying medical examinations of its firefighter applicants since at least 1975.  (Mahlberg at 5; experience, observation, judgment, unique facts of the case and inferences drawn there from).

3) Dr. White conducted Employer’s qualifying medical examination in accordance with Employer’s “New Employment Physical” guidelines enumerated on its Form 06-011(7/76).   The comprehensive examination included a health and family history, and comprehensive physical evaluation of all systems, including height and weight, pulse, blood pressure,  eyes and ears, nose and throat, chest, heart, abdomen, skin, metabolic, neuro-muscular, genitor-urinary, rectum, skeletal, including neck, back and extremities, and orthopedic evaluation.   The examination included digital rectal examination (DRE), audiogram, chest x-ray, pulmonary function test, eye exam, electrocardiogram (EKG), urinalysis, complete blood count (CBC), and blood chemistry.  No abnormalities were detected, and no evidence of prostate cancer was found. (Municipality of Anchorage New Employment Physical Examination and Health History, April 14, 1980; Medical Park Family Group billing form, April 14, 1980; experience, observation, judgment, unique facts of the case and inferences drawn there from). 

4)  In April, 1980, a DRE was the only screening test for prostate cancer.  Not until the early 1990s was prostate specific antigen (PSA) testing approved by the U.S. Food and Drug Administration for prostate cancer diagnosis.  A DRE, during which the prostate is examined, and blood testing for PSA level, are now commonly utilized screening tools for prostate cancer.   (Allems; Claimant deposition at 123-124; Mahlberg at 5; experience, judgment, observation, unique facts of the case and inferences drawn there from.).

5) In every category, and on every test, including his evaluation of Claimant’s genito-urinary system and rectum, Dr. White found no evidence of prostate cancer, and reported Claimant qualified to serve as a municipal firefighter.  (Municipality of Anchorage New Employment Physical Examination and Health History, April 14, 1980).

6) On May 5, 1980, Employer hired Claimant as a firefighter.  (Claimant).

7) After the standard six month probationary period, he was promoted to Firefighter I.  (Id.)

8) In 1981 Claimant was promoted to Firefighter II.  (Id.)

9) In 1983 he was promoted to Firefighter III.  (Id.)

10) In 1984 he was promoted to Engineer, and served in that capacity until 1997.  (Id.)

11) In 1997 Claimant was promoted to Fire Captain.  (Id.)

12) In 2002 he became a Senior Captain.  (Id.)

13) In December, 2007, Claimant was promoted to Battalion Chief.  After 31 years of service, he retired on May 5, 2011.  (Id.)

14) Claimant was a credible witness.  (Experience, observations, unique facts of the case, and inferences drawn there from).

15) Whether Employer conducted annual medical examinations of its incumbent firefighters after the qualifying medical examination but before 1993, is unknown.  Other than a 1989 Hepatitis B Vaccination Consent Form, the parties have not produced any records of medical examinations conducted prior to 1993. (Hepatitis B Vaccination Consent Form, February 22, 1989; annual physical examination records, 1993-2010).
16) Employer has been conducting annual medical examinations of its incumbent firefighters since at least 1993. (Claimant deposition at 53, 55, 124; Mahlberg at 5).

17) Employer maintained at least partial records of Claimant’s annual medical examinations since 1993. (MOA Bates stamped pages 000282-000283, 000293, 000304-000306, 000308-000311, 000329, 000766-000769, 000771-000774, 000784-000790, 001258-001259; Physical Fitness Opinion Form, January 4, 2007).

18) Since at least 1993, Employer contracted with Primary Care Associates (PCA) to conduct  the annual medical examinations given to its firefighters.  (Mahlberg at 5).  
19) At every annual medical examination conducted, a DRE was performed.  (Claimant deposition at 57-58, 124).

20) In 1993, Bruce J. Kiessling, MD, of PCA, conducted Employer’s annual medical examination of Claimant. (Annual Physical Fitness Written Opinion, Bruce J. Kiessling, MD, July 22, 1993).

21) The only record from the 1993 annual medical examination is a one page “Annual Physical Fitness Written Opinion,” noting Claimant had given written consent for a blood draw, and containing the examining physician’s conclusion Claimant can perform the duties of a firefighter.  The opinion was accompanied by Employer’s one paragraph transmittal memorandum to Claimant enclosing the one page opinion, and notifying him it will be placed in his medical file at Central Municipal Files Division. (Annual Physical Fitness Written Opinion, July 22, 1993; Cover Memorandum from Employer to Claimant, August 19, 1993).

22) The parties produced no similar written medical opinion from 1994, but the identical one page “Annual Physical Fitness Written Opinion” was produced for 1995 and 1996.  That serological evaluations were also conducted as part of Employer’s annual medical exams in 1995 and 1996 is evident from the cumulative results of CBC and blood chemistry panels containing results for 1995, 1996 and 1997, contained in Claimant’s Medical Summary, filed August 12, 2010, and corroborate the 1995 and 1996 written opinions.  (Annual Physical Fitness Written Opinion, July 19, 1995; Cover Memorandum  from Employer to Claimant, August 21, 1995; Annual Physical Fitness Written Opinion, March 29, 1996; Cover Memorandum  from Employer to Claimant, April 15, 1996; Medical Summary filed August 12, 2010, including cumulative results of CBC and blood chemistry panels containing results for 1995, 1996 and 1997).

23) The results of Employer’s 1997 annual physical examination of Claimant appear on the identical physical examination form Employer utilized in 1980 for its qualifying medical examination, with the exception that the form, rather than titled “New Employment Physical Examination,” and designated “Form 06-011(7/76),” was titled “Employment Physical and Health History,” “Form MOA193.” (Compare Municipality of Anchorage New Employment Physical Examination and Health History, April 14, 1980, with Municipality of Anchorage Employment Physical and Health History, July 27, 1997). 

24)   The report from the 1997 annual physical examination indicates the evaluation included a health and family history, a comprehensive physical evaluation similar to the qualifying medical examination and including evaluation of height and weight, pulse, blood pressure, eyes and ears, urinalysis, nose and throat, chest, heart, abdomen, skin, metabolic, neuro-muscular, genitor-urinary, rectum, skeletal, including neck, back and extremities, and orthopedic evaluation.   Blood testing included CBC and blood chemistry.  A DRE was conducted.  No abnormalities were detected and no evidence of prostate cancer was found. Dr. Kiessling found Claimant fit for duty.  (Anchorage Fire Department Pre-Hire or Annual Physical Fitness Written Opinion, dated and signed February 27, 1997; Municipality of Anchorage Employment Physical Examination and Health History, July 27, 1997; Medical Summary filed August 12, 2010, including cumulative results of CBC and blood chemistry panels containing results for 1995, 1996 and 1997).

25)  Employer’s 1998 annual physical examination was conducted by Ed Hall, PA-C, of PCA, on the same annual report form utilized in 1997, including the same health history questioning, testing and comprehensive physical examination conducted in 1997.  The heart evaluation included an electrocardiogram (EKG), the chest and lumbar spine were examined by x-ray, an audiogram was conducted, and blood testing included a PSA test. No abnormalities were detected on the DRE, and no evidence of prostate cancer was found. PCA reported Claimant remained fit for duty. The 1998 medical records reflect Claimant was running about 5 kilometers three days per week for exercise, and was running competitively.  (Anchorage Fire Department Physical Fitness Opinion Form, April 8, 1998; Municipality of Anchorage Employment Physical Examination and Health History, April 6, 1998; blood chemistry report, April 6, 1998; X-ray report, George H. Ladyman, MD, April 7, 1998; Electrocardiogram results, May 12, 1998; Nurse Progress Notes, May 12, 1998; audiogram results, June 24, 1998).

26) On April 8, 1998, Mr. Hall wrote to Claimant, notifying him the results of all testing was normal, and reporting his PSA screening for prostate cancer measured 1.14, with normal being less than 4, “so you are well within normal limits.” No evidence of prostate cancer was found. At the time of this annual medical evaluation and PSA test, Claimant was 44 years of age, and had been an Anchorage firefighter for 18 years.  (Letter from PA-C Ed Hall to Claimant, April 8, 1998).

27) No records were filed reflecting the results of the 1999 annual physical examination.  (Record).

28) Employer’s 2000 annual physical examination was again conducted by Ed Hall.  The comprehensive examination was similar to the earlier exams, including pulmonary function testing, blood testing, chest and spine x-rays, EKG, and DRE.  No evidence of prostate cancer was found.   Mr. Hall concluded Claimant was fit for duty.  (Anchorage Fire Department Physical Fitness Opinion Form, April 10, 2000; Municipality of Anchorage Physical Examination Health History, April 10, 2000; Chemistry, Hematology, Urinalysis and Serology testing printout from April 5, 2000 draws; Letter from PA-C Hall to Claimant, April 10, 2000).

29) There is no evidence a PSA test was conducted during Employer’s annual medical examination in 2000.  This is consistent with Claimant’s testimony, and a revised examination checklist, that Employer, at some unspecified time, directed PSA testing be included in annual blood testing of firefighters age 50 and older.  Claimant was 46 years old in 2000.  (Claimant; examination checklist; experience, judgment, observations, unique facts of the case and inferences drawn there from).

30)  The 2000 annual physical examination included a respirator use questionnaire completed by the firefighter.  In response to the question “At work or at home, have you ever been exposed to hazardous solvents, hazardous airborne chemicals (e.g., gases, fumes, or dust), or have you come into skin contact with hazardous chemicals,” Claimant answered “Yes…20 years of firefighting have obviously exposed me to a variety of hazardous chemicals.”  (Respirator Use Surveillance Questionnaire, April 5, 2000).

31) Employer’s 2001 annual physical examination was again conducted by Ed Hall. This comprehensive examination was similar to earlier exams, including EKG, x-rays, pulmonary function testing, and DRE.  Claimant requested a PSA test paid for by his private insurance.  His PSA test registered 1.95, with normal being between zero and 4.0.    Mr. Hall found Claimant fit for duty.  Mr. Hall reported Claimant’s overall risk for heart disease based on blood fats is low and desirable, and his PSA was “well within normal limits.” There was no evidence of prostate cancer found. (Anchorage Fire Department Physical Fitness Opinion Form, April 16, 2001; Municipality of Anchorage Physical Examination and Health History, April 11, 2001; Chemistry, Hematology, Urinalysis, Serology and Immunology testing printout from April 11, 2001 draws; EKG results, Spirometry results, Nursing Note; Letter from PA-C Hall to Claimant, April 17, 2001).

32)  On the 2001 respirator use questionnaire, Claimant responded affirmatively to the question “have you ever been exposed to hazardous solvents, hazardous airborne chemicals (e.g. gases, fumes, or dust), or have you come into skin contact with hazardous chemicals.”  Asked to name those chemicals if he knew them, Claimant responded “numerous toxic chemicals and Fire by products (Smoke).”  He noted high exposure to Benzene, 10 minutes per shift; high exposure to Poly-carbons, 30 minutes per shift; high exposure to carbon monoxide, 20 minutes per shift; and “the usual toxic fire gases associated with fire fighting in a hazardous atmospher (sic).”  (Municipality of Anchorage Physical Examination and Health History, April 11, 2001; Respirator Use Surveillance Questionnaire, April 11, 2001).

33)  Employer’s 2002 annual physical examination was conducted by Derek Hagen, DO, of PCA.  The comprehensive examination was similar to earlier exams, including blood draw, EKG, pulmonary function testing, and DRE.  Claimant’s PSA level was measured at 1.33, within normal limits.  No evidence of prostate cancer was found.  Dr. Hagen found Claimant fit for duty.  At the time of this medical evaluation and PSA test, Claimant was 48 years old. There is no evidence Claimant was required to utilize his private insurance to pay for the PSA test in 2002.  (Anchorage Fire Department Physical Fitness Opinion Form, May 7, 2002; Municipality of Anchorage Physical Examination and Health History, April 25, 2002; Chemistry, Hematology, Urinalysis, Serology and Immunology testing printout from April 25, 2002 draws; EKG results; Spirometry results; Letter from Dr. Hagen to Claimant, May 7, 2002).

34)  The 2002 medical examination also included the respirator use questionnaire, and Claimant responded affirmatively to the question concerning his exposure to hazardous airborne chemicals.  Asked to name those chemicals, Claimant responded “Toxic Fire Gases,” “IDLH
 Atmospheres.” When asked to name each toxic substance, Claimant responded “Too many toxic substances to list here…Too numerous to mention.”  (Municipality of Anchorage Physical Examination and Health History, April 25, 2002).

35)  Employer’s 2003 annual physical examination of Claimant was conducted by Eric Miknich, MD, of PCA.  The comprehensive examination was similar to earlier examinations, including pulmonary function testing, EKG, blood draw and DRE.  Chest and lumbar spine x-rays were deferred, Employer’s checklist indicating they were mandatory only every five years after an initial baseline.  PSA testing was deferred, the checklist indicating it was required annually only for males having a positive family history, African American males beginning at age 40, all males over age 50, or where medically indicated regardless of age.  Claimant was 49 years old at the time of testing.  No evidence of prostate cancer was found.
  Dr. Miknich found Claimant fit for duty, reporting Claimant’s test results “indicate that you are in good health.” (Municipality of Anchorage Physical Examination and Health History, May 28, 2003; Chemistry, Hematology, Urinalysis, Serology and Immunology testing printout from May 28, 2003, blood draw; EKG results; Spirometry results; Audiogram results; Letter from Dr. Miknich to Claimant, June 3, 2003; Anchorage Fire Department Physical Fitness Opinion Form, June 5, 2003).

36)    Employer’s 2004 annual physical examination was conducted by Ashley Marquardt, PA-C of PCA.  The comprehensive examination was similar to earlier exams, and included pulmonary function testing, blood draw, EKG and DRE.  Chest and lumbar x-rays were again deferred.  PSA testing reflected a PSA level of 1.65, within normal limits.  No evidence of prostate cancer was found.   PA-C Marquardt found Claimant fit for duty, reporting “your tests indicate that you are in good health.”  At the time of this medical evaluation and PSA test, Claimant was 50 years of age. In his responses on the respirator use questionnaire, Claimant reported exposure to toxic fire gases.  (Anchorage Fire Department Physical Fitness Opinion Form, June 29, 2004; Municipality of Anchorage Physical Examination and Health History, including checklist, June 29, 2004; Chemistry, Hematology, Urinalysis, Serology and Immunology testing printout from June 29, 2004 draws; EKG results; Audiogram results; Spirometry results).

37) Employer’s 2005 annual physical examination was conducted by Jane Simono, MD, of PCA.  The comprehensive examination was similar to previous exams, and included pulmonary function testing, EKG, and DRE.  Blood testing reflected a PSA level of 1.7, within normal limits.  No evidence of prostate cancer was found.  In the respirator use questionnaire, Claimant responded:  “Please consult the AFD Chief Safety Officer for a complete list of toxic substance exposures encountered while fighting fires.”  Dr. Simono found Claimant fit for duty.  At the time of this medical evaluation and PSA test, Claimant was 51 years old. (Anchorage Fire Department Physical Fitness Opinion Form, June 26, 2005; Municipality of Anchorage Physical Examination and Health History, June 24, 2005; Chemistry, Hematology, Urinalysis, Serology and Immunology testing printout from May 26, 2005 draws; Audiogram results; EKG results; Spirometry results).

38)  Employer’s 2006 annual physical examination was conducted by Dr. Hagen of PCA, now affiliated with U.S. Healthworks.  The comprehensive examination was similar to previous annual exams, including pulmonary function testing, EKG, blood draw and DRE.  Blood testing reflected a PSA level of 1.5, within normal limits.  No evidence of prostate cancer was found.  Dr. Hagen found Claimant fit for duty.  In the respirator questionnaire, Claimant replied:  “Too many toxic substances to list here.  See NFPA
 research on IDLH atmosphere’s (sic).” At the time of this medical evaluation and PSA test, Claimant was 52 years of age. (Anchorage Fire Department Physical Fitness Opinion Form, June 6, 2006; Municipality of Anchorage Physical Examination and Health History, June 6, 2006; Chemistry, Hematology, Urinalysis, Serology and Immunology testing printout from June 6, 2006 draws; Audiogram results; EKG results).

39)  Employer’s 2007 annual physical examination was again conducted by Dr. Simono of PCA, and was similar to previous exams, including pulmonary function testing, EKG, blood draw, and DRE.  Blood testing reflected a PSA level of 1.6, within normal limits.  No evidence of prostate cancer was found.  Dr. Simono found Claimant fit for duty.  At the time of this medical evaluation and PSA test, Claimant was 53 years of age. (Anchorage Fire Department Physical Fitness Opinion Form, January 4, 2007; Municipality of Anchorage Physical Examination and Health History, January 4, 2007; Chemistry, Hematology, Urinalysis, Serology and Immunology testing printout from January 4, 2007 draws; EKG results; Spirometry results; Audiogram results; Letter from Dr. Simono to Claimant, January 12, 2007).

40)  Employer’s 2008 annual physical examination was conducted by PA-C Ed Hall. At the time of this medical evaluation and PSA test, Claimant was 54 years of age.  The comprehensive examination was similar to earlier exams, and included pulmonary function testing, EKG, and blood draw.  PSA testing reflected a PSA level of 1.4, within normal limits. Performing the DRE, however, Mr. Hall detected a hardened ridge on the lower portion left lobe of Claimant’s prostate. He recommended Claimant follow up with urologist Dr. Strawbridge. (AFD Physical Fitness Opinion Form, May 30, 2008; Municipality of Anchorage Physical Examination and Health History, May 22, 2008; Chemistry, Hematology, Urinalysis, Serology and Immunology testing printout from May 22, 2008 draws; Audiogram results; Spirometry results; EKG results; X-ray results).

41) On June 19, 2008, Claimant saw Dr. Strawbridge, who performed a DRE and noted a normal size prostate “but clearly firmer and abnormal on the left compared to the right.”  He ordered a needle biopsy.  (Chart notes, June 19, 2008).

42) On August 6, 2008, Dr. Strawbridge performed the needle biopsy.  (Surgical Pathology Report, August 7, 2008).

43) On August 7, 2008, the surgical pathology report revealed moderately-differentiated adenocarcinoma, with no evidence of angiolymphatic invasion or perineural invasion.   (Id.)

44)  On August 8, 2008, Claimant spoke with Dr. Strawbridge about the biopsy results.  Bone and CT scans were ordered and conducted.  No evidence Claimant’s prostate cancer had metastasized was found.  (Claimant testimony; Chart notes, August 8, 2008; Radiology Consultation, David A. Moeller, MD, August 11, 2008).

45)  On August 13, 2008, Claimant and his wife, a nurse, met with Dr. Strawbridge to discuss therapeutic options for his prostate cancer including surgery, radiation therapy, hormone therapy and observation.  Dr. Strawbridge told Claimant and his wife they had time to consider the options.  (Claimant; Claimant deposition at 125; Chart note, August 13, 2008).

46) On August 19, 2008, Claimant and his wife met with Greg O. Lund, MD, for a second opinion on options for prostate cancer treatment.  (Chart note, August 19, 2008).

47)  Also on August 19, 2008, AS 23.30.121, the presumption of coverage for disability from diseases for certain firefighters, became effective.  (Section 2, ch. 26, SLA 2008).

48) On September 4, 2008, Claimant and his wife met with Richard T. Chung, MD, of Anchorage Radiation Therapy Center, on referral from Dr. Strawbridge, to discuss the possibility of radiation therapy for his prostate cancer.  (Chart note, September 4, 2008).

49) After conferring with all three physicians concerning the various therapies available, Claimant decided to pursue a prostatectomy with Dr. Lund.  He thereafter revealed to co-workers he would be having prostate surgery, and learned of the recent enactment of AS 23.30.121, and the possible connection between his prostate cancer and his work.  (Claimant testimony).

50)  On October 2, 2008, Claimant met with AFD Chief Safety Officer Michael Murphy, who prepared a Report of Occupational Injury or Illness (ROI).  Chief Murphy reported the claim as “prostate cancer diagnosis as a result of cumulative exposures during 28 year career,”  “28 years of exposure to hazardous, toxic environments,” and noted Claimant’s treatment plan was surgery on October 16, 2008, followed by 4 to 6 weeks of recovery time.  Chief Murphy noted “I do not doubt this claim.”  (ROI, dated October 3, 2008; filed October 9, 2008).

51) On October 16, 2008, Dr. Lund performed a radical retropubic prostatectomy, bilateral pelvic lymph node dissection.  (Operative Report, October 16, 2008).

52) On October 31, 2008, Dr. Lund completed Employer’s “Municipality of Anchorage Workers Compensation Off Work and Return to Work Certification,” MOA Form 95-014, and released Claimant to return to work without limitation after December 4, 2008.  (Return to Work Certification, October 31, 2008).

53) On November 6, 2008, Claimant filed a Petition for Protective Order after he took issue with the language in Employer’s proposed releases.  Claimant ultimately signed information releases.  (Claimant’s Petition for Protective Order; Adjuster’s Objection to Petition for Protective Order). 

54)  Claimant and Employer’s claims adjuster, Ms. Michael Boshears, corresponded in late 2008 concerning what Claimant referred to as his “claim,” although no formal claim had yet been filed.  Claimant referred the adjuster to newly enacted AS 23.30.121, and provided her a copy of House Bill 200 as enacted.   (Two letters from Claimant to Ms. Michael Boshears, both dated November 4, 2008).    

55) On November 17, 2008, Dr. Lund was contacted by Ms. Boshears.  In his note of this telephone contact Dr. Lund wrote:  “She…spoke of Mr. Adamson’s case and concerns about my having filled out a Workers Comp form.”  Dr. Lund refused to discuss Mr. Adamson’s case with her without Claimant’s explicit permission.  (Telephone Note, November 17, 2008).   

56) Dr. Lund would later write two letters concerning the work-relatedness of Claimant’s prostate cancer.  On December 12, 2008, he initially wrote “I do not have evidence nor believe at this time that prostate cancer is in fact work related…I understand there are numerous complexities to this case including legislative action but at this point in time as a physician I can certainly not consider prostate cancer nor its treatment in any way work related.”  (Letter from Dr. Lund to insurance adjuster Daisy Saffir, December 12, 2008).  

57)  On December 18, 2008, Employer filed its first of five controversion notices, relying in part on Dr. Lund’s letter, and stating “We have not received any medical or other evidence to support that a cancerous condition arose out of an exposure in the course & scope of employment to a carcinogen as described in AS 23.30.121(b)(3)(C).”  (Controversion Notice, December 16, 2008).

58) Claimant has had follow up visits with Dr. Lund since his prostate surgery, and has been cancer free.  He continues to run regularly, including competitively in triathlons.  Other than an occasional cigar on a special occasion, Claimant was never a smoker.  (Claimant; Claimant deposition at 71, 98-100; medical records).

59)  On July 14, 2010, Claimant, through counsel, filed a WCC, seeking a board finding he satisfied the elements necessary for application of the presumption of compensability under the new “firefighter presumption” in AS 23.30.121, and an award of TTD benefits, medical costs, attorney fees and costs.  (WCC, filed July 14, 2010).

60) On July 26, 2010, Dr. Lund wrote “I am unable to make any determination regarding the origin or cause of his prostate cancer…I cannot state whether or not his prostate cancer was or was not a direct result of job-related working conditions or exposure…” (Letter To Whom it May Concern, July 26, 2010).
61)  On August 4, 2010, Employer filed a second Controversion Notice denying all benefits, and reiterating it had not received medical or other evidence to support that a cancerous condition arose out of an exposure to a carcinogen in the course of employment, as described in AS 23.30.121(b)(3)(C).  (Controversion Notice, August 4, 2010).

62)  On August 18, 2010, Claimant filed an Affidavit stating he is employed as a firefighter by the Anchorage Fire Department (AFD); his first day of employment at AFD was May 5, 1980; at all times while employed by AFD he held a certificate as a Firefighter I or greater; he served more than seven years as a municipal firefighter; his initial qualifying medical exam showed no evidence of cancer; after the initial qualifying medical exam, AFD did not require or conduct physical examinations of its firefighters for a period of years; in the first seven years AFD required annual physical exams, none of his exams showed any evidence of cancer; in the course of his employment as an AFD  firefighter, he was exposed to known carcinogens at multiple fires, specifically soots and diesel exhaust containing benzene; the first indication of cancer he received was from a physical examination conducted on May 22, 2008;  and he was thereafter diagnosed with prostate cancer.  (Affidavit of John Adamson, July 7, 2010).
63) On October 4, 2010, Employer filed a third Controversion Notice denying all benefits, and asserting Claimant’s cancer was diagnosed prior to the effective date of AS 23.30.121, which it argued was “not applicable retroactively,” presumably meaning not applicable to cancers diagnosed prior to the August 19, 2008 effective date of the firefighter presumption statute.  This controversion also alleged Claimant failed to timely file an ROI, although this defense appears to have been abandoned. (Controversion Notice, September 29, 2010; record).
64)  At a January 5, 2011 prehearing conference, Claimant amended his WCC to include penalty and interest.  (Prehearing Conference Summary, January 5, 2011).
65) On January 18, 2011, January 27, 2011 and February 25, 2011, Employer filed three identical Controversion Notices again denying all benefits.  Those notices incorporated the previous Controversion Notices, and further asserted the firefighter presumption had not been established because the phrase “qualifying medical examination” referenced in the statute had not yet been defined by the Department of Labor and Workforce Development; no qualifying or annual medical examinations were undertaken which “‘did not show evidence of the disease’ which the statute requires;”  AS 23.30.121 is not “mandatory,” the Municipality has not opted to provide either the qualifying or annual medical examinations necessary to activate the firefighter presumption; and according to Employer’s expert “Thomas Allems, MD, the employee’s prostate cancer is unrelated to his employment with the Municipality.”  (Controversion Notices, January 18, 2011, January 27, 2011 and February 25, 2011).
66) On February 11, 2011, regulations adopted by the Alaska Workers’ Compensation Board defining the type and extent of both the qualifying and annual medical examinations needed to eliminate evidence of the disease became effective. These require a medical history; measurement of the levels of the nicotine by-product cotinine in the blood; lung examination consisting of pulmonary auscultation, baseline x-ray and, if indicated, subsequent annual x-rays, and pulmonary function testing; and cardiac examination consisting of cardiac auscultation, electrocardiogram, and for firefighters 40 years of age of older, a stress cardiogram.  8 AAC 45.093(b).   The regulation further requires an initial screening for each of the enumerated cancers, including a comprehensive history, complete physical and neurological examination, blood chemistries, complete blood counts, urinalysis, and other diagnostic tests “as indicated” to screen for the listed cancer.  8 AAC 45.093(c).

67) On June 20, 2011, Claimant filed an updated Medical Summary containing 33 pages, obtained from Employer during discovery, comprised of “AFD Physical Fitness Opinion Forms” for 1993,  1995-2006, and 2009-2010, Bates stamped MOA 000282-000283, 000293, 000304-000306, 000308-000311, 000329, 000766-000769, 000771-000774, 000784-000790, 001258-001259; a 2003 International Prostate Symptom Score (I-PSS) questionnaire completed by Claimant on March 31, 2003; August 11, 2008 bone scan results showing prostate cancer not metastasized; a January 25, 2010 letter from PA-C Brothers to Claimant reporting 2010 Employer annual physical examination results, including blood test results; and Dr. Lund’s July 26, 2010 letter. The Bates stamping indicates the medical record was originally produced from Employer’s records.  (Medical Summary, June 13, 2011). 

68) On June 20, 2011, Employer filed a Request for Cross Examination of the author of the April 17, 1980 qualifying medical examination report.  The request failed to specifically identify by name the witness it sought to examine.  (Employer Request for Cross-Examination, June 20, 2011).

69) On June 20, 2011, Employer also filed a Petition to Strike Claimant’s June 17, 2011 medical summary and attached documents, stating Employer had received the medical summary 11, not 20, days prior to the hearing.  (Petition to Strike, June 20, 2011, and attached letter, June 20, 2011).  

70) The August 11, 2008 bone scan results contained in the June 17, 2011 medical summary had been previously submitted on an Employer Medical Summary filed July 20, 2010.  (Medical Summary, July 20, 2010). 

71) The July 26, 2010 letter from Dr. Lund contained in the June 17, 2011 medical summary had been previously submitted on both a Claimant Medical Summary filed August 18, 2010, and an Employer Medical Summary filed August 23, 2010.  (Medical Summary, August 18, 2010; Medical Summary, August 23, 2010).  

72) Dr. Kiessling’s 1997 “Annual Physical Fitness Written Opinion” of Claimant’s fitness for duty as a firefighter contained in the June 17, 2011 medical summary had been previously submitted on an Employer Medical Summary filed August 12, 2010. (Observation).

73)  Mr. Hall’s 1998 “Annual Physical Fitness Written Opinion” of Claimant’s fitness for duty as a firefighter had been previously submitted on an Employer Medical Summary filed August 12, 2010. (Observation).

74)  Mr. Hall’s 2000 “Annual Physical Fitness Written Opinion” of Claimant’s fitness for duty as a firefighter, Bates stamped page MOA 000310, had been previously submitted on an Employer Medical Summary filed August 12, 2010. MOA 000311 is a transmittal memorandum notifying Claimant Employer received the opinion. (Observation).

75)  Mr. Hall’s 2001 “Annual Physical Fitness Written Opinion” of Claimant’s fitness for duty as a firefighter had been previously submitted on an Employer Medical Summary filed August 12, 2010.   MOA 000309 is a transmittal memorandum notifying Claimant Employer received the opinion.  (Observation).

76) Dr. Hagen’s 2002 “Annual Physical Fitness Written Opinion” of Claimant’s fitness for duty as a firefighter had been previously submitted on an Employer Medical Summary filed August 12, 2010. (Observation).

77) Dr. Miknich’s 2003 “Annual Physical Fitness Written Opinion” of Claimant’s fitness for duty as a firefighter had been previously submitted on an Employer Medical Summary filed August 12, 2010. (Observation).

78)  PA-C Marquardt’s 2004 “Annual Physical Fitness Written Opinion” of Claimant’s fitness for duty as a firefighter had been previously submitted on an Employer Medical Summary filed August 12, 2010. (Observation).

79) Dr. Simono’s 2005 “Annual Physical Fitness Written Opinion” of Claimant’s fitness for duty as a firefighter had been previously submitted on an Employer Medical Summary filed August 12, 2010. (Observation).

80)  Dr. Hagen’s 2006 “Annual Physical Fitness Written Opinion” of Claimant’s fitness for duty as a firefighter had been previously submitted on an Employer Medical Summary filed August 12, 2010. (Observation).

81)  PA-C Brothers’ 2009 “Annual Physical Fitness Written Opinion” of Claimant’s fitness for duty as a firefighter had been previously submitted on an Employer Medical Summary filed September 10, 2010. (Observation).

82) PA-C McNeil’s 2010 “Annual Physical Fitness Written Opinion” of Claimant’s fitness for duty as a firefighter had been previously submitted on an Employer Medical Summary filed September 10, 2010. (Observation).

83) The I-PSS form contained in the June 17, 2011 medical summary is a patient-completed questionnaire concerning urination quality and frequency.  It was completed by Claimant at a March 31, 2003 appointment with Dr. Strawbridge for another urological issue.  The medical records from Claimant’s March 31, 2003 appointment with Dr. Strawbridge, including Dr. Strawbridge’s reference to the I-PSS results, and his record of the complete genitor-urinary examination he conducted finding no abnormalities, had been previously submitted on an Employer Medical Summary filed July 20, 2010.  (Medical Summary, July 20, 2010). 

84) Although the I-PSS questionnaire was admitted at the start of the hearing, Employer chose not to cross-examine Claimant on his responses to the questionnaire.  (Observation).

85) Dr. Kiessling’s 1995 “Annual Physical Fitness Written Opinion” of Claimant’s fitness for duty as a firefighter is a conclusory opinion form based on his July 19, 1995 examination of Claimant.  The results of the serological evaluation ordered by Dr. Kiessling during the 1995 annual exam had been previously submitted on an Employer Medical Summary filed August 12, 2010. (Experience, judgment, observation, unique facts of the case and inferences drawn there from).

86) PA-C Hall’s 1996 “Annual Physical Fitness Written Opinion” of Claimant’s fitness for duty as a firefighter is a conclusory opinion form based on his March 27, 1996 annual exam of Claimant.  The results of the serological evaluation ordered by Mr. Hall during the 1996 annual exam had been previously submitted on an Employer Medical Summary filed August 12, 2010. (Experience, observation and inferences drawn there from).

87) Employer’s 1980 qualifying medical examination of Claimant, as well as the medical examinations conducted during Claimant’s 28 years of service as an Anchorage firefighter, were substantially compliant with those now required for both qualifying and annual medical examinations under the 2011 regulations.  (Compare 8 AAC 45.093 with April 14, 1980 qualifying medical examination report, and subsequent physical examination reports; experience, judgment, observations, unique facts of the case and inferences drawn there from.)

88) None of the physical examinations Employer conducted of Claimant since his pre-hire qualifying medical examination showed any manifestation of prostate cancer until an abnormal DRE in May 2008 caused PA-C Hall to refer Claimant for follow-up.  (See April 14, 1980 qualifying medical examination report, and subsequent annual physical examination reports; experience, judgment, observations, unique facts of the case and inferences drawn there from.)

89)  Employer continued Claimant in its employ as a municipal firefighter after his qualifying medical examination in 1980, and the results of the annual medical examinations conducted and maintained by Employer showed normal DRE results since 1993, and normal PSA results since 1998. Claimant exhibited no evidence of prostate cancer from 1980 until May 2008.  (Experience, judgment, observations, unique facts of the case and inferences drawn there from).

90) AFD call out logs for Claimant’s first 22 years as an Anchorage firefighter were not computerized and were not made available.  Printouts from Employer’s computerized call out logs from 2002 to 2010 show Claimant responded to 278 “Building fires;” three “Structure fires, other;” seven “Fires in structures other than a building;” 108 “Cooking fires, confined to a container;” nine “Chimney or flue fires;” four fires due to incinerator, fuel burner or boiler malfunction; 17 “Trash or rubbish fires, contained;” 19 fires in mobile properties, mobile homes, and portable buildings; 62 vehicle fires, including passenger, road freight, transport, off-road, or heavy equipment vehicle fires;  23 natural vegetation, forest, woods, brush, grass or wildland fires; 28 outside rubbish, trash, waste, dump, dumpster, landfill or other outside trash receptacle fires; and 11 outside storage, equipment or special fires.  During the same period he responded to two explosions; six “excessive heat, scorch burns with no ignition;” six gasoline or other flammable liquid spills; seven oil or other combustible liquid spill; 33 natural gas or LPG leaks; 14 inside natural gas smell incidents; seven outside natural gas smell incidents; four chemical spills or leak; one toxic condition, other; 10 overheated motors; 43 electrical incidents, including electrical wiring and equipment problems, heat from short circuits with worn or defective wiring, downed power lines, and arcing from shorted electrical equipment; 44 smoke or odor removal; 45 burning incidents; 34 carbon monoxide incidents; 20 steam or other gas mistaken for smoke cases; 140 smoke scare, odor of smoke calls; 32 steam, vapor, fog or dust thought to be smoke incidents; and 18 barbecue or tar kettle fires.  These responses do not include instances where Claimant was dispatched but the dispatch was cancelled enroute; where no incident was found on arrival; hazardous material release responses where no hazardous materials were found; false alarms; false calls; smoke detector activation due to malfunction; heat detector activation due to malfunction; alarm system sounding due to malfunction; sprinkler activation due to malfunction; carbon monoxide detector activation due to malfunction; unintentional transmission of alarms, or the thousands of EMS calls to which Claimant responded.  (AFD Call Out logs for John E. Adamson, 2002-2010).

91)  Claimant testified credibly about several memorable fires he fought during his career as an Anchorage firefighter, including a tank farm fire at the Port of Anchorage, a fire which destroyed Bishop’s Attic on Gambell Street, and the Preservative Paint warehouse fire, where the paint stored in the warehouse was ablaze.  (Claimant).

92)  In the course of his employment as an Anchorage firefighter, Claimant was exposed to soots through inhalation, ingestion and by dermal contact. (Claimant; Claimant deposition at 116-117).  

93)  The National Toxicology Program (NTP) identifies soots as a known human carcinogen, to which human beings are exposed through inhalation, ingestion, or dermal contact.  (Substance Profile “Soot,” Report on Carcinogens, Twelfth Edition (2011), U.S. Department of Health and Human Services, Public Health Service, National Toxicology Program.)  

94)  The NTP describes soots as black particulate matter formed as by-products of combustion or pyrolysis of organic (carbon-containing) materials, such as coal, wood, fuel oil, paper, plastics and household refuse.  According to the NTP, soots are known to contain a number of known and potentially carcinogenic chemicals, including arsenic, cadmium, chromium, nickel, and several polycyclic aromatic hydrocarbons (PAHs), including benzanthracene, benzo(a)pyrene, dibenzanthracene, and indeno 1,2,3-pyrene. (Italics added) (Substance Profile “Soot,” Report on Carcinogens, Twelfth Edition (2011), U.S. Department of Health and Human Services, Public Health Service, National Toxicology Program).  

95)  Dr. Allems, Employer’s expert, admitted the most prevalent carcinogens in fire smoke are asbestos, benzene and polycyclic aromatic hydrocarbons (PAHs), which include benzo(a)pyrene, and depending upon the compounds “being consumed by fire (e.g. plastic, preserved wood, stored chemicals, asbestos containing building materials, etc.), other carcinogens “present in products of combustion include asbestos … formaldehyde, arsenic, dioxins” and more.  (Allems Report, December 22, 2010, at 11).

96)  Occupational exposure to soots is known to occur among firefighters.  (Id.; Allems; Allems Report, December 22, 2010, at 11).

97) Exposure to soots is associated with prostate cancer, among other cancers.  (Substance Profile “Soot,” Report on Carcinogens, Twelfth Edition (2011), U.S. Department of Health and Human Services, Public Health Service, National Toxicology Program).

98) The NTP identifies arsenic as a known human carcinogen, to which human beings are exposed through inhalation, ingestion, or dermal contact.  When heated to decomposition, arsenic compounds emit toxic arsenic fumes.   Inhalation and dermal contact are the primary routes of occupational exposure to arsenic. (Substance Profile “Arsenic,” Report on Carcinogens, Twelfth Edition (2011), U.S. Department of Health and Human Services, Public Health Service, National Toxicology Program).  
99)  Exposure to arsenic increases the risk of several cancers, including cancer of the skin, lung, digestive tract, liver, urinary bladder, kidney, lymphatic and hematopoietic systems, and prostate.  Exposure to arsenic is associated with prostate cancer.  (Id.) 
100)  The NTP identifies cadmium as a known human carcinogen, to which human beings are exposed through inhalation and ingestion.  The International Association for Research on Cancer (IARC) classifies the epidemiological evidence as “sufficient” for lung cancer and “limited” for prostate and kidney cancer.  Studies have confirmed cadmium exposure is associated with elevated lung-cancer risk, and more recently, prostate and kidney cancer. Exposure to cadmium is associated with prostate cancer.  (Substance Profile “Cadmium,” Report on Carcinogens, Twelfth Edition (2011), U.S. Department of Health and Human Services, Public Health Service, National Toxicology Program).  

101) In the course of his employment as an Anchorage firefighter, Claimant was exposed to diesel exhaust at the exhaust pipes of fire engines, where the heat from the diesel exhaust pipes is used to thaw frozen couplings, nozzles and air packs, and where he and other firefighters warm their hands.  Because the fire truck’s diesel engines operate the water pumps on the trucks, the diesel engines are continuously operating and discharging diesel exhaust throughout firefighting operations. As an Engineer for 13 years, Claimant operated the fire truck, and ran the pumps on the truck.  Engineers typically do not wear air packs. (Claimant; Claimant deposition at 113-114; Mahlberg at 16).

102) Dr. Allems conceded firefighters are further exposed to vehicular exhausts from their vehicles entering and leaving the fire house and when riding on the open vehicles to fire scenes.  He acknowledged diesel motor exhaust contains higher concentrations of carcinogenic substances than the emissions from gasoline engines.  (Allems Report at 11-12). 

103) The NTP reports diesel exhaust contains, among other substances, benzene, a known human carcinogen.  (Substance Profile “Diesel Exhaust,” Report on Carcinogens, Twelfth Edition (2011), U.S. Department of Health and Human Services, Public Health Service, National Toxicology Program; Substance Profile, “Benzene,” Report on Carcinogens, Twelfth Edition (2011), U.S. Department of Health and Human Services, Public Health Service, National Toxicology Program).

104) In the course of his employment for Employer, Claimant was exposed to Benzene.  (Claimant deposition at 118; Respirator Use Surveillance Questionnaire, April 11, 2001).

105)  Benzene has been listed as a known human carcinogen since the First Annual Report on Carcinogens by the NTP in 1980.  The primary route of human exposure to benzene is inhalation of ambient air.  Exposure to benzene is highest in areas of heavy motor traffic. Exposure to benzene has been associated with cancers of the lymphatic system and of organs and tissues involved in production of blood, total leukemia, chronic lymphocytic leukemia, and acute myelogenous leukemia.  (Substance Profile, “Benzene,” Report on Carcinogens, Twelfth Edition (2011), U.S. Department of Health and Human Services, Public Health Service, National Toxicology Program). 

106)  Although Dr. Allems opined diesel exhaust is not a prostate carcinogen, he acknowledged a German study found “a strong relationship” between prostate cancer and diesel exhaust, and a Montreal case-control study found prostate cancer to be associated with liquid fuel combustion products, as well as the PAHs (polycyclic aromatic hydrocarbons) from coal and diesel exhaust. (Allems Report at 12).

107) Exposure to diesel exhaust has been associated with prostate cancer.  (Id.; experience, judgment, observations, unique facts of the case and inferences drawn there from).

108)  Prostate cancer is “significantly associated with firefighting.”   (Le Masters, Grace K., et al, Cancer Risk Among Firefighters: A Review and Meta-analysis of 32 Studies, Journal of the American College of Occupational and Environmental medicine, Volume 48, Number 11, November, 2006 at 1200).
109)  Dr. Allems’ opinion there are no known prostate carcinogens, while of no probative value here given the Alaska legislature’s determination that occupational exposure to carcinogens during firefighting causes prostate cancer, was based in part on Tables 18-3, 18-4 and 18-6 in Schottenfeld, et al, Cancer Epidemiology and Prevention, Third Edition, Oxford University Press (2006), introduced at hearing, which is itself based on IARC findings on soots no more recent than 1985; on benzene and arsenic, no more recent than 1987; and on cadmium no more recent than 1993.  (Allems; Schottenfeld, et al, Cancer Epidemiology and Prevention, Third Edition, Oxford University Press (2006) at 326-329, 333-334; experience, judgment, observations, unique facts of the case and inferences drawn there from.)

110)  Dr. Allems’ references to the NTP in his written report, and the opinions he draws from those references, were based on the NTP’s Report on Carcinogens, Eleventh Edition, released on January 31, 2005.
  The NTP issued its Twelfth Edition on June 10, 2011.
 

111)  Dr. Allems admitted requiring evidence a carcinogen “causes” cancer, is a higher standard than requiring a showing a specific carcinogen is “associated with” a cancer.  (Allems).

112)  After reviewing Claimant’s medical records as far back as 1995, including numerous annual exam health history questionnaires, respirator use questionnaires, physical examination reports, blood and other diagnostic test results, and other medical records, Dr. Allems concluded “there is no alternative basis for causation-lifestyle, heredity, etc.” for Claimant’s prostate cancer.  (Id.; Allems Report at 15).

113) In the course of his employment as an Anchorage firefighter, Claimant was exposed to soots, a known human carcinogen associated with prostate cancer. (Claimant; Allems; Substance Profile, “Soots,” Report on Carcinogens, Twelfth Edition (2011), U.S. Department of Health and Human Services, Public Health Service, National Toxicology Program; experience, judgment, observations, unique facts of the case and inferences drawn there from).

114)  In the course of his employment as an Anchorage firefighter, Claimant was exposed to arsenic, a known human carcinogen associated with prostate cancer.  (Claimant; Allems; Substance Profile, “Arsenic,” Report on Carcinogens, Twelfth Edition (2011), U.S. Department of Health and Human Services, Public Health Service, National Toxicology Program; experience, observations, judgment, unique facts of the case and inferences drawn there from).

115)  In the course of his employment as an Anchorage firefighter, Claimant was exposed to cadmium, a known human carcinogen associated with prostate cancer.  (Claimant; Allems; Substance Profile, “Cadmium,” Report on Carcinogens, Twelfth Edition (2011), U.S. Department of Health and Human Services, Public Health Service, National Toxicology Program; experience, observations, judgment, unique facts of the case and inferences drawn there from).

116) In the course of his employment as an Anchorage firefighter, Claimant was exposed to benzene, a known human carcinogen associated with leukemia.  (Claimant; Allems; Substance Profile, “Benzene,” Report on Carcinogens, Twelfth Edition (2011), U.S. Department of Health and Human Services, Public Health Service, National Toxicology Program; experience, observations, judgment, unique facts of the case and inferences drawn there from).

117) In the course of his employment as an Anchorage firefighter, Claimant was exposed to diesel exhaust, “reasonably anticipated to be a human carcinogen,” and known to contain benzene, a known human carcinogen.  The components of diesel exhaust and liquid fuel combustion products have been associated with prostate cancer.  (Claimant; Allems; Substance Profile, “Diesel Exhaust,” Report on Carcinogens, Twelfth Edition (2011), U.S. Department of Health and Human Services, Public Health Service, National Toxicology Program; experience, observations, judgment, unique facts of the case and inferences drawn there from).
118)  At all times while employed by Employer since his hire in 1980, Claimant held a certificate as a Firefighter I or greater.  (Claimant).

119) Claimant suffered prostate cancer, one of the enumerated cancers to which the presumption of coverage under AS 23.30.121 applies.  (Claimant; medical records).

120)  Claimant’s disease manifested itself after he served in the state for at least seven years. (Claimant; medical records; experience, observations, judgment, unique facts of the case and inferences drawn there from).

121)  Claimant was given a qualifying medical exam upon becoming a firefighter that showed no evidence of prostate cancer.  (Id.).

122)  During each of the seven years Employer has maintained records of the annual medical exams it requires of its firefighters, Claimant was given an annual medical exam that showed no evidence of prostate cancer.  (Id.).

123)  Based on the record as a whole, Claimant showed no evidence of prostate cancer from the time of his qualifying medical examination in 1980, until May, 2008, when an abnormal prostate was detected during a DRE, despite a normal PSA level, and Claimant was referred to a urologist for follow-up.  (Id.).

124)  Dr. Allems did not know the median age for prostate cancer diagnosis, but believed it was “in the 60s.”  (Allems).  

125)   Claimant was 54 years old when he was diagnosed with prostate cancer, and had been a firefighter for 28 years.  (Claimant; experience, observations, judgment, unique facts of the case and inferences drawn there from).

126) Other than occupational exposure to carcinogens as a firefighter, there is no known alternative basis for causation for Claimant’s prostate cancer, (Allems Report at 15; Claimant; experience, observations, judgment, unique facts of the case and inferences drawn there from).  

127)  Claimant’s counsel filed two Affidavits of Attorneys Fees and Costs itemizing 98.5 hours expended by Eric Croft, Esq.  With an additional 7.0 hours spent at hearing on June 30, 2011, for a total of 105.5 hours, at $285.00 per hour, Claimant seeks an award of $30,067.50 in fees for Mr. Croft’s services; 8.8 hours expended by Chancy Croft, Esq. at $350.00 per hour, for a total of $3,080.00 in additional attorney fees; and 21.7 hours expended by paralegal Patty Jones at $150.00 per hour, for a total of $3,255.00 in paralegal costs.  (Affidavit of Attorney Fees and Costs, June 22, 2011; Supplemental Affidavit of Attorney Fees and Costs, June 30, 2011).
128)   Employer objected to what it termed duplicate work and billings for conferences involving multiple attorneys and paralegals, and argued some time billed as paralegal time was spent on clerical, and not, paralegal functions.  Employer did not object to the Messrs. Croft’s respective hourly rates, other than to argue the time Eric Croft and Chancy Croft conferred reflects Eric Croft’s inexperience and requires an hourly rate lower than the $285.00 billed for those conferences.  Employer did not object to the $350.00 per hour rate billed by Chancy Croft, or the $150.00 per hour rate charged for Ms. Jones’ paralegal services. (Objection to Employee’s June 22, 2011 Affidavit of Fees and Costs, June 30, 2011; Objection to Employee’s July 5, 2011 Supplemental Affidavit of Fees and Costs, July 7, 2011).
129)  Of the attorney entries to which Employer objects as duplicative conferences between Eric and Chancy Croft, on only four dates: June 2, 2011 for a portion of 1.5 hours; January 18, 2011, for 0.3 of an hour; January 17, 2011, for a portion of 0.4 of an hour; and June 30, 2010, for a portion of 0.3 of an hour, did both attorneys bill for conferring with the other.  On most conference entries only one of the attorneys billed for the conference.  (Id.; experience, judgment, observations, unique facts of the case and inferences drawn there from).
131)  Paralegal Patty Jones’ billed a total of 2 hours for preparation of attorney fee affidavits on June 18, 2011 and June 22, 2011.  This is a clerical, not a paralegal function.  There is also a duplicate entry for 0.4 of an hour for Ms. Jones’ services on June 17, 2011 and June 17, 2011.  
132)  Claimant seeks an award of $765.07 in costs for long distance telephone charges, postage, copying, a deposition copy, courier fees, facsimile costs and contract work.  Employer did not object to any of these costs.  (Affidavit of Attorney Fees and Costs, June 22, 2011; Supplemental Affidavit of Attorney Fees and Costs, June 30, 2011).

PRINCIPLES OF LAW

AS 01.10.040.  Words and phrases; meaning of “including”. (a)  Words and phrases shall be construed according to the rules of grammar and according to their common and approved usage.  Technical words and phrases and those which have acquired a peculiar and appropriate meaning, whether by legislative definition or otherwise, shall be construed according to the peculiar and appropriate meaning.

(b)  When the words “includes” or “including” are used in a law, they shall be construed as though followed by the phrase “but not limited to.”

AS 09.65.295. (c). . .“fire fighter” means a person employed by a municipal fire department or who is a member of a volunteer fire department registered with the state fire marshal, or a person registered for purposes of workers’ compensation with the state fire marshal as a member of a volunteer fire department. 

AS 23.30.001.  Intent of the legislature and construction of chapter.  It is the intent of the legislature that

1) this chapter be interpreted so as to ensure the quick, efficient, fair, and predictable delivery of indemnity and medical benefits to injured workers at a reasonable cost to the employers who are subject to the provisions of this chapter;

2) worker’s compensation cases shall be decided on their merits except where otherwise provided by statute; 

3)  this chapter may not be construed by the courts in favor of a party;

4) hearings in workers’ compensation cases shall be impartial and fair to all parties and that all parties shall be afforded due process and an opportunity to be heard and for their arguments and evidence to be fairly considered. (Emphasis added).
AS 23.30.005.  Alaska Workers’ Compensation Board. . . .

. . .

(h) The department . . . shall adopt regulations to carry out the provisions of this chapter. . . .  Process and procedure under this chapter shall be as summary and simple as possible. . . .

AS 23.30.010. Coverage.  (a) . . . [C]ompensation or benefits are payable under this chapter for disability or death or the need for medical treatment of an employee if the disability or death of the employee or the employee’s need for medical treatment arose out of and in the course of the employment. . . .  
AS 23.30.095.  Medical treatments, services, and examinations.  (a) The employer shall furnish medical, surgical, and other attendance or treatment, nurse and hospital service, medicine, crutches, and apparatus for the period which the nature of the injury or the process of recovery requires, not exceeding two years from and after the date of injury to the employee. . . 

. . .

(h)  Upon the filing with the division by a party in interest of a claim or other pleading, all parties to the proceeding must immediately, or in any event within five days after service of the pleading, send to the division the original signed reports of all physicians relating to the proceedings that they may have in their possession or under their control, and copies of the reports shall be served by the party immediately on any adverse party.  There is a continuing duty on all parties to file and serve all the reports during the pendency of the proceeding. . .

In 2008, the Alaska Legislature created a new presumption statute to apply where certain firefighters suffer specified diseases.  The statute’s purpose was to shift the burden of proving the disease arose from a firefighter’s employment from the claimant, and instead require the employer to prove, by a preponderance of the evidence, the disease was not caused by his employment.

Paul Lisankie, former Director of the Division of Workers’ Compensation explained:

“The crunch is cancer…the problem…[with] workers’ compensation is that typically [the injured worker must] be able to make a case that what is disabling [him] is caused by [his] work…where the crunch is…is…medical science is not nearly as certain about what causes cancer…and so the workers’ compensation system that we have today, because…the injured worker has to make their case, has to prove, they have a difficult time proving that their cancer was work related.  By the same token, if they are given a presumption of this sort, then it will be, the difficulty will shift to the employer, the employer will have a very difficult time proving that it is not work related because I don’t think that they are going to be able to find too many experts that are going to give them a definitive answer that you cannot possibly get this cancer from exposure to some type of chemical.” (Emphasis added).  (House Labor & Commerce Committee Hearings, April 27, 2007, at 00:50:31-00:52:05; House Labor & Committee Minutes, April 27, 2007, at 4:43:53 pm.)

Dominic Lezano, President, Fairbanks Firefighters’ Association noted under the previous system of workers’ compensation the claimant must state the date the work injury occurred and the how it occurred.  The reason for the bill, he explained, was the difficulty of establishing causation in cancer cases. He explained the intent of the bill is to protect individuals like a Fairbanks firefighter, a non-smoker, who contracted lung cancer after 30 years as a fire fighter:

When the idea of Workers’ Compensation came up, he was asked for the date the exposure occurred and for the doctor to back it up.  It’s very difficult when you’re going through the chemotherapy to have to worry about going through Workers’ Compensation hearings…The intent of the bill is to protect individuals like this. (Emphasis added).  (Committee Minutes, Senate Labor & Commerce Committee, May 3, 2007 at 2:13:33 pm).

Mark Drygas, President of the Alaska Professional Fire Fighters Association, noted the presumption of coverage for fire fighters for certain diseases is needed because firefighters, while contracting the enumerated cancers at greater rates than the general public, cannot pinpoint where and when they became exposed to hazards that may cause cancer from the many exposures they experience during their firefighting career.  The presumption, he explained, was so the employer or insurer is required to prove the cancer is not related to the job, instead of the employee having to prove it is job related.  (Comments of Mark Drygas, Committee Minutes, Senate Health, Education & Social Service Committee, May 3, 2008, February 18, 2008, at 1:57:43 pm).
 

Kevin Smith, Executive Director, Alaska Municipal League Joint Insurance Association, Inc. (AMLJIA), contrasting the general presumption statute with the firefighter presumption statute acknowledged:

Currently when any employee files a claim for any of the diseases listed in House Bill 200, as long as the medical opinion links it to work, the claims would be accepted as compensable.  This bill proposes to turn that workers’ compensation system on its head.  HB 200 would place fire fighters with seven or more years of experience into a preferred category where they would not be subject to the same proof requirements for occupational injuries or illnesses as other workers…HB 200 would require…municipalities to prove a negative; that the fire fighter’s cancer, for example, was not caused by the job. (Emphasis added). (Comments of Kevin Smith, Executive Director Alaska Municipal League Joint Insurance Association, Inc., Committee Minutes, House Labor & Commerce, April 27, 2007, 01:00:40-01:01:30).

AS 23.30.121.  Presumption of coverage for disability from diseases for certain firefighters.  (a)  There is a presumption that a claim for compensation for disability as a result of the diseases described in (b) of this section for the occupations listed under (b) of this section is within the provisions of this chapter.  This presumption of coverage may be rebutted by a preponderance of the evidence.  The evidence may include the use of tobacco products, physical fitness and weight, lifestyle, hereditary factors, and exposure from other employment or nonemployment activities.


(b)   For a firefighter covered under AS 23.30.243,

(1)  there is a presumption that a claim for compensation for disability as a result of the following diseases is within the provisions of this chapter:

(A)
respiratory disease;

(B)
cardiovascular events that are experienced within 72 hours after exposure to smoke, fumes, or toxic substances; and

(C)
the following cancers:


(i)
 primary brain cancer;


(ii)
malignant melanoma;


(iii)
leukemia;


(iv)
non-Hodgkin’s lymphoma;


(v)
bladder cancer;


(vi)
ureter cancer;


(vii)
kidney cancer; and


(viii)
prostate cancer;

(2)
notwithstanding AS 23.30.100(a), following termination of service, the presumption established in (1) of this subsection extends to the fire fighter for a period of three calendar months for each year of requisite service but may not extend more than 60 calendar months following the last date of employment;


(3)
the presumption established in (1) of this subsection applies only to an active or former fire fighter who has a disease described in (1) of this subsection that develops or manifests itself after the fire fighter has served in the state for at least seven years and who

(A)
was given a qualifying medical examination upon becoming a fire fighter that did not show evidence of the disease;

(B)
was given an annual medical exam during each of the first seven years of employment that did not show evidence of the disease; and

(C)
with regard to diseases described in (1)(c) of this subsection, demonstrates that, while in the course of employment as a fire fighter, the fire fighter was exposed to a known carcinogen, as defined by the International Agency for Research on Cancer or the National Toxicology Program, and the carcinogen is associated with a disabling cancer.


(c) 
The presumption set out in this section applies only to a fire fighter who, at a minimum, holds a certificate as a Firefighter I by the Department of  Public Safety under fire fighter testing and certification standards established by the department under authority of AS 18.70.350(1) or other applicable statutory authority.


(d)
The provisions of (b)(1)(A) and (B) of this section do not apply to a fire fighter who develops a cardiovascular or lung condition and who has a history of tobacco produce use as established under (e)(2) of this section.


(e)   The department shall, by regulation, define

(1)
for purposes of (b)(1) – (3) of this section, the type and extent of the medical examination that is needed to eliminate evidence of the disease in an active or former fire fighter; and

(2)
for purposes of (d) of this section, the nature and quantity of a person’s tobacco product use; the standards adopted under this paragraph shall use or be based on existing medical research. 


(f)
 In this section, “firefighter” has the meaning given in AS 09.65.295.

AS 23.30.121’s  enabling language provides: “[t]he presumption of coverage established by this [section] applies to claims made on or after August 19, 2008, even if the exposure leading to the occupational disease occurred before August 19, 2008.”   (Emphasis added).  Section 2, ch 26, SLA 2008.

A change in the burden of proof to be borne by a party is a statutory change in procedure.  Pan Alaska Trucking, Inc. v. Crouch, 773 P.2d 947, 949 (Alaska 1989).  A party must strictly comply with a procedural statute if its provisions are mandatory; if they are directory, then “substantial compliance is acceptable absent significant prejudice to the other party.”  A statute is directory if (1) its wording is affirmative rather than prohibitive; (2) the legislative intent was to create “guidelines for the orderly conduct of public business:” and (3) “serious, practical consequences would result if it were considered mandatory.”  Kim v. Alyeska Seafoods, Inc. 197 P.3d 193, 197 (Alaska 2008).  

As a general rule, statutes are presumed to operate prospectively, and are not applied to causes of action arising prior to their enactment.  However, where the legislature, by express terms or necessary implication, states otherwise, the presumption against retroactive application does not apply to procedural statutes.  Pan Alaska Trucking, Inc. v. Crouch, 7734 P.2d 947, 949 (Alaska 1989).

An employer may not rebut the presumption of coverage under AS 23.30.121 with evidence which disputes the legislative determination exposure to certain carcinogens during firefighting causes cancer.  Mahlberg v. Municipality of Anchorage, AWCB Decision No. 10-0181 (November 5, 2010) at 39;  See also Medlin v. County of Henrico Police, S.E.2d 33 (Va. 2001)(doctor’s opinion occupational stress was not linked to heart disease was of no probative value in light of legislatively created presumption heart disease in police officers was occupational disease); Wanstrom v. North Dakota Workers’ Comp  Bureau, 621 N.W. 2d 864 (N.D. 2001)(expert’s rejection of claimant’s regular occupational smoke exposure as a substantial causative factor for lung disease was insufficient to rebut statutory presumption his work as a firefighter caused his lung disease); Robertson v. North Dakota Workers’ Comp. Bureau, 616 N.W.2d 844 (N.D. 2000)(expert medical opinions were legally insufficient to rebut the presumption a law enforcement officer’s heart disease occurred in the line of duty); Cunningham v. Manchester Fire Dept., 525 A.2d 714 (N.H. 1987)(expert testimony which did not cite evidence of non-work-related risk factors that might have precipitated firefighter’s heart disease was insufficient to rebut statutory presumption heart disease was work-related); Sperbeck v. Department of Indus., Labor & Human Relations, 174 N.W.2d 546 (Wis. 1970)(physician's testimony the type of work fireman did had no causative effect upon his heart condition was not sufficient to overcome presumption of work-related disease created by statute governing proceedings involving application by a municipal fireman for disability or death benefits).  

A threshold question in ascertaining the correct interpretation of a statute is whether the statute’s language is clear or ambiguous.  Federal Deposit Insurance Corporation v. Laidlaw Transit, Inc., 21 P.3d 344 (Alaska 2001).  The plainer the language, the more convincing contrary legislative history must be.  The adjudicating body must endeavor to give effect to legislative intent, with due consideration for the meaning the statute conveys to others.  Konecky v. Camco Wireline, Inc., 920 P.2d 277 (Alaska 1996).  Where the statute’s meaning appears clear and unambiguous, the party asserting a different meaning bears a heavy burden of demonstrating contrary legislative intent.  University of Alaska v. Geistauts, 666 P.2d 424, 428 n.5 (Alaska 1983).  Where the statute’s language is clear and legislative history reveals no ambiguity, the court will not modify the language of the statute or extend it.  Estate of Lewis v. State, Commercial Fisheries Entry Commission, 892 P.2d 175, 180 (Alaska 1995). 

Statements made by a bill’s sponsors in the course of legislative deliberations should be considered relevant evidence when trying to determine legislative intent.  Alaska Public Employees’ Association v. State, 525 P.2d 12, 16 (Alaska 1974)(citing Justice Douglas in Schwegmann v. Calvert Distillers Corp., 341 U.S. 384, 394-395, 71 S. Ct. 745, 95 L. Ed. 1035, 1048 (1951); See also Alaska Housing Finance Corporation v. Salvucci, 950 P.2d 116, 1125 (Alaska 1997); Grimes v. Kenny’s Shoe Corp., 938 P.2d 997, 1000 n.7 (Alaska 1997); Beck v. State, Department of Transportation and Public Facilities, 837 P.2d 105, 117 (Alaska 1992).

Ms. Kelly Huber, Sponsor Rep. Dahlstrom’s staffer, repeatedly discussed the bill’s purpose is to cover claims made from the effective date forward, but including a prior exposure if claimants meet the presumption of seven years service and Firefighter 1 certification. (Committee Minutes, House Judiciary, May 4, 2007, at 1:28:45 p.m.).
  HB 200 Sponsor Nancy Dahlstrom described the firefighter presumption’s application as covering firefighters who have had a qualifying medical exam and who have been on the job for at least seven years. (Committee Minutes, House Finance, February 14, 2008, Representative Dahlstrom Opening Statement).

The purpose of the physical examination requirement in first responder presumption cases, is to establish an employee is free of the diseases specified at the onset of his employment. Where an examination is not conducted at the time required by statute, but subsequent examinations during a responder’s long tenure substantially satisfy the statute’s purpose, substantial compliance justifies the statute’s application.  Worden v. County of Houston, 356 N.W. 2d 693, 695 (Minn. 1984). 
The legislative history further reflects the legislature did not intend municipalities be permitted to “opt out” of the provisions of AS 23.30.121 by refusing to conduct qualifying and annual medical examinations.  Ms. Huber drew the body’s attention to proposed subsection (f) to Version C of the bill. (April 30, 2007 Committee Minutes of the House Labor and Commerce Committee). That provision, which was ultimately rejected and did not become a part of the final bill, stated:

(f)  The provisions of (c)(2) of this section may not be interpreted to require a municipality or other employer of fire fighters covered under AS 23.30.243…to provide a qualifying medical examination.  (CS for House Bill No. 200 (JUD).

Co-sponsor Rep. Gabrielle LeDoux acknowledged such a clause would in effect gut the very purpose of the bill to afford greater protections to firefighters. (April 30, 2007 Committee Minutes of the House Labor and Commerce Committee, at 4:05:26 p.m.).

Co-sponsor Rep. Berta Gardner agreed, noting if municipalities could avoid providing medical examinations to its firefighters “if we make [exams] optional[,] then we’ve done nothing at all.” Id. at 4:12:43 p.m.  Rep. LeDoux noted the “opt out” provision created “a hole so big that you could drive a fire truck through it.” Id.  Noting no further testimony, a motion to adopt the committee substitute containing Version C was made but failed. Id. at 4:24:21 p.m.  Concurring with Rep. Gardner’s concerns, Representative LeDoux noted she would work with the bill’s sponsors to tighten up the language of the bill so that a municipality could not “get out of” providing coverage “simply because it decides not to give the examination.” Id. at 4:26:51 p.m.  Rep. Gatto suggested making the exam mandatory.  Rep. LeDoux concurred “Make either the exam mandatory or, if they decide not to give the exam, then it’s their tough luck…”  Replied Rep. Gatto, if a municipality elects no to give the exam “It counts as if they gave it.”  Id.
It is assumed that whenever the legislature enacts a provision, it has in mind previous statutes relating to the same subject matter, and all should be construed together.  Muller v. BP Exploration (Alaska) Inc., 923 P.2d 783, 788 (Alaska 1996).  Whenever possible, the Supreme Court construes each part or section of a statute with every other part or section of the statute, to produce a harmonious whole.  Louisiana Pacific Corp. v. State, Department of Revenue, 26 P.3d 422, 427 (Alaska 2001).  In harmonizing the whole, the court assumes every word and phrase in the statute has meaning and must be given effect; and no part is inoperative, superfluous or void.  Romann v. State, Department of Transportation and Public Facilities, 991 P.2d 186, 190 (Alaska 1999); Colonial Insurance Co. of California v. Tumbleson, 873 F. Supp. 310 (D. Alaska 1995).  

AS 23.30.135.  Procedure before the board.  (a) In making an investigation or inquiry or conducting a hearing the board is not bound by common law or statutory rules of evidence or by technical or formal rules of procedure, except as provided by this chapter. The board may make its investigation or inquiry or conduct its hearing in the manner by which it may best ascertain the rights of the parties. Declarations of a deceased employee concerning the injury in respect to which the investigation or inquiry is being made or the hearing conducted shall be received in evidence and are, if corroborated by other evidence, sufficient to establish the injury.

The board may base its decision not only on direct testimony, medical findings, and other tangible evidence, but also on the board's “experience, judgment, observations, unique or peculiar facts of the case, and inferences drawn from all of the above.”  Fairbanks North Star Borough v. Rogers & Babler, 747 P.2d 528, 533-534 (Alaska 1987).  

AS 23.30.145.  Attorney fees. . . .  (b) If an employer fails to file timely notice of controversy or fails to pay compensation or medical and related benefits within 15 days after it becomes due or otherwise resists the payment of compensation or medical and related benefits and if the claimant has employed an attorney in the successful prosecution of the claim, the board shall make an award to reimburse the claimant for the costs in the proceedings, including a reasonable attorney fee.  The award is in addition to the compensation or medical and related benefits ordered.  

Subsection 145(a) authorizes attorney’s fees as a percentage of the amount of benefits awarded to an employee when an employer controverts a claim.  An award under §145(a) may include continuing fees on future benefits.  By contrast, §145(b) requires an employer to pay reasonable attorney’s fees when the employer delays or “otherwise resists” payment of compensation and the employee’s attorney successfully prosecutes his claim.  Harnish Group, Inc. v. Moore, 160 P.3d 146, 150 (Alaska 2007).  Attorney’s fees in workers’ compensation cases should be fully compensatory and reasonable so injured workers have competent counsel available to them. Cortay v. Silver Bay Logging, 787 P.2d 103, 108 (Alaska 1990).  In determining a reasonable fee under AS 23.30.145(b), the board is required to consider the contingency nature of representing injured workers, the nature, length, and complexity of the services performed, the resistance of the employer, the benefits resulting from the services obtained, the fee customarily charged in the locale for similar services, and the experience, reputation and ability of the lawyer performing the services. Id. at 975.  

AS 23.30.155. Payment of compensation. (a) Compensation under this chapter shall be paid periodically, promptly, and directly to the person entitled to it, without an award, except where liability to pay compensation is controverted by the employer.  To controvert a claim, the employer must file a notice, on a form prescribed by the director, stating

(1) that the right of the employee to compensation is controverted;

(2) the name of the employee;

(3) the name of the employer;

(4) the date of the alleged injury or death; and

(5) the type of compensation and all grounds upon which the right to compensation is controverted. (Emphasis added).

(b) The first installment of compensation becomes due on the 14th day after the employer has knowledge of the injury or death.  On this date all compensation then due shall be paid. . . .  

. . .

(d) If the employer controverts the right to compensation, the employer shall file with the board and send to the employee a notice of controversion on or before the 21st day after the employer has knowledge of the alleged injury… 

(e) If any installment of compensation payable without an award is not paid within seven days after it becomes due, as provided in (b) of this section, there shall be added to the unpaid installment an amount equal to 25 percent of it…
. . .

(o)  The director shall promptly notify the division of insurance if the board determines that the employer’s insurer has frivolously or unfairly controverted compensation due under this chapter.  After receiving notice from the director, the division of insurance shall determine if the insurer has committed an unfair claim settlement practice under AS 21.36.125.

(p) An employer shall pay interest on compensation that is not paid when due.  Interest required under this subsection occurs at the rate specified in AS 09.30.070(a) that is in effect on the date the compensation is due.

The word “compensation” includes medical benefit payments.  Williams v. Safeway, 525 P.2d 1087 (Alaska 1974).

AS 23.30.185. Compensation for temporary total disability.  In case of disability total in character but temporary in quality, 80 percent of the injured employee's spendable weekly wages shall be paid to the employee during the continuance of the disability. Temporary total disability benefits may not be paid for any period of disability occurring after the date of medical stability.

“The concept of disability compensation rests on the premise that the primary consideration is not medical impairment as such, but rather loss of earning capacity related to that impairment.  An award for compensation must be supported by a finding that the claimant suffered a compensable disability, or more precisely, a decrease in earning capacity due to a work-connected injury or illness.”  Vetter v. Alaska Workmen's Compensation Board, 524 P.2d 264, 266 (Alaska 1974).

AS 23.30.243.  Extending coverage to certain firefighters.  (a)  For the purposes of workers’ compensation any injury, disability or death incurred by a fire fighter by reason of the firefighter’s participation in authorized training, proceeding to or engaging in a fire suppression or rescue operation, or the protection or preservation of life or property, anywhere in the state is considered to have arisen out of and been sustained in the course of employment, and the fire department or regularly organized volunteer fire department of the firefighter’s primary employment or registration is considered to be the employer, except when the injured, at the time of injury or death, is acting for compensation from another.

(b)  Nothing in this section requires the extension of benefits to a firefighter employed by a municipality which by law or regulation expressly prohibits the activity giving rise to the injury, disability, or death.

AS 23.30.395.  Definitions. . . .

(20) “employer” means the state or its political subdivision or a person employing one or more persons in connection with a business or industry coming within the scope of this chapter and carried on this state;

AS 44.62.180.  Effective date.  A regulation . . . filed by the lieutenant governor becomes effective on the 30th day after the date of filing. . . .

AS 44.62.240.  Limitation on retroactive action.  If a regulation adopted by an agency under this chapter is primarily legislative, the regulation has prospective effect only. A regulation adopted under this chapter that is primarily an “interpretive regulation” has retroactive effect only if the agency adopting it has adopted no earlier inconsistent regulation and has followed no earlier course of conduct inconsistent with the regulation.  Silence or failure to follow any course of conduct is considered earlier inconsistent conduct.

Professor Davis discusses the distinction between ‘legislative regulations’ and ‘interpretative regulations.’  He defines ‘legislative regulation’ as ‘the product of an exercise of legislative power by an administrative agency, pursuant to a grant of legislative power by the legislative body.’ ‘Interpretative rules,’ he states, ‘are rules which do not rest upon a legislative grant of power (whether explicit or inexplicit) to the agency to make law.’  Professor Davis acknowledges the distinction is not always easy to draw, since ‘Interpretive rules sometimes rest upon statutory authority to issue them. . . .’  Where a regulation is adopted under a delegation of authority from the legislature to the administrative agency to formulate policies and to act in the place of the legislature, it is a legislative regulation.  Dresser Industries, Inc. v. Alaska Dept. of Labor, 633 P.2d 998, 1004 (Alaska 1981).  

8 AAC 45.050.  Pleadings.  (a) A person may start a proceeding before the board by filing a written claim or petition. 

(b) Claims and petitions. 

(1) A claim is a written request for benefits, including compensation, attorney’s fees, costs, interest, reemployment or rehabilitation benefits, rehabilitation specialist or provider fees, or medical benefits under the Act, that meets the requirements of (4) of this subsection.  The board has a form that may be used to file a claim.  In this chapter, an application is a written claim.

A “claim” is a written request for benefits filed with the board.  Harnish Group, Inc. v. Moore, 160 P.3d 146, 152 n. 18 (Alaska 2007); Jonathan v. Doyon Drilling, Inc., 890 P.2d 1121, 1123 (Alaska 1995).

8 AAC 45.052.  Medical summary. (a)  A medical summary on form 07-6103, listing each medical report in the claimant’s or petitioner’s possession which is or may be relevant to the claim of petition, must be filed with a claim or petition.  The claimant or petitioner shall serve a copy of the summary form, along with copies of the medical reports, upon all parties to the case and shall file the original summary form with the board.

(b) The party receiving a medical summary and claim or petition shall file with the board an amended summary on form 07-6103 within the time allowed under AS 23.30.095(h), listing all reports in the party’s possession which are or may be relevant to the claim and which are not listed on the claimant’s or petitioner’s medical summary form.  In addition, the party shall serve the amended medical summary form, together with copies of the reports, upon all parties.

(c)  Except as provided in (f) of this section, a party filing an affidavit of readiness for hearing must attach an updated medical summary, on form 07-6103, if any new medical reports have been obtained since the last medical summary was filed. . .

(4) If an updated medical summary is filed and served less than 20 days before a hearing, the board will rely upon a medical report listed in the updated medical summary only if the parties expressly waive the right to cross-examination, or if the board determines that the medical report listed on the updated summary is admissible under a hearsay exception of the Alaska Rules of Evidence.

(5) A request for cross-examination must specifically identify the document by date and author, generally describe the type of document, state the name of the person to be cross-examined, state a specific reason why cross-examination is requested, be timely filed under (2) of this subsection, and be served upon all parties. (Emphasis added).

(A) If a request for cross-examination is not in accordance with this section, the party waives the right to request cross-examination regarding a medical report listed on the updated medical summary.

(B) If a party waived the right to request cross-examination of an author of a medical report listed on a medical summary that was filed in accordance with this section, at the hearing the party may present as the party’s witness the testimony of the author of a medical report listed on a medical summary filed under this section.  

(d)  After a claim or petition is filed, all parties must file with the board an updated medical summary form within five days after getting an additional medical report. . . .

8 AAC 45.093. Qualifying medical examinations for certain firefighters.  (a) A qualifying medical examination under AS 23.30.121 (b)(3)(A) must occur no later than 30 days after an individual's employment as a firefighter. 

(b) A medical examination under AS 23.30.121 (b)(3)(A) or (B) must consist of 

(1) a medical history, on a form prescribed by the department, completed by the firefighter, and reviewed by the examining physician; 

(2) measurement of the levels of the nicotine by-product cotinine in the blood of the firefighter being examined, and documentation of the measurement on a form prescribed by the department and completed by the examining physician;

(3) a lung examination, documented on a form prescribed by the department and completed by the examining physician; the lung examination must include

(A) pulmonary auscultation; 

(B) a baseline chest x-ray and, if indicated, subsequent annual x-rays; and 

(C) pulmonary function testing; and 

(4) a cardiac examination, documented on a form prescribed by the department and completed by the examining physician; the cardiac examination must include 

(A) cardiac auscultation; 

(B) an electrocardiogram; and 

(C) if the firefighter being examined is 40 years of age or older, or the examining physician considers it appropriate for a firefighter under 40 years of age, a stress electrocardiogram. 

(c) In addition to meeting the requirements of (b) of this section, a qualifying medical examination under AS 23.30.121 (b)(3)(A) must include an initial screening for the cancers listed in AS 23.30.121 (b)(1)(C). The screening must include a comprehensive history, complete physical and neurological examinations, blood chemistries, complete blood counts, urinalysis, and other diagnostic tests as indicated to screen for these cancers, each documented on a form prescribed by the department and completed by the examining physician. (Eff.  2/20/2011, Register 197).  Authority: AS 23.30.005; AS 23.30.121 

8 AAC 45.094. Predisposing conditions for certain firefighters. The provisions of AS 23.30.121 (b)(1)(A) and (B) do not apply to a firefighter who develops a cardiovascular or lung condition and has a history of tobacco product exposure. For purposes of this section, tobacco product exposure is 

(1) significant direct tobacco product use through smoking, inhaling, or chewing tobacco, significant exposure to environmental tobacco smoke through secondhand smoke, or significant tobacco production or handling; or 

(2) a cotinine level, measured in the individual's blood, of 15 or more nanograms per milliliter of blood serum, regardless of the medical history documented by the firefighter and physician.  (Eff. 2/20/2011, Register 197). Authority: AS 3.30.005; AS 23.30.121 

Statutes are interpreted according to reason, practicality, and common sense, taking into account the plain meaning and purpose of the law as well as the intent of the drafters.  Reason, practicality and common sense require an interpretation which avoids an absurd result. “The goal of statutory construction is to give effect to the legislature’s intent, with due regard for the meaning the statutory language conveys to others.”  A similar analysis is applied when interpreting a regulation.  Wilson v. State, Dept. of Corrections, 127 P.3d 826, 829 (Alaska 2006).

Since the central legislative body is the source of an administrative agency's power, the statute’s provisions prevail in any conflict between a statute and an agency regulation.  1A Norman J. Singer and J.B. Shambie Singer, Sutherland Statutes and Statutory Construction §31:2 (7th Ed. 2011).

Regulations rank below statutes in the order of precedence.  In the event of conflict between a statute and a regulation, the former prevails.  2 Norman J. Singer and J.B. Shambie Singer, Sutherland Statutes and Statutory Construction §36:3 (7th Ed. 2011).

8 AAC 45.120. Evidence. . . .

. . . 

(e) Technical rules relating to evidence and witnesses do not apply in board proceedings, except as provided in this chapter.  Any relevant evidence is admissible if it is the sort of evidence on which responsible persons are accustomed to rely in the conduct of serious affairs, regardless of the existence of any common law or statutory rule which might make improper the admission of such evidence over objection in civil actions.  Hearsay evidence may be used for the purpose of supplementing or explaining any direct evidence, but it is not sufficient in itself to support a finding of fact unless it would be admissible over objection in civil actions. The rules of privilege apply to the same extent as in civil actions.  Irrelevant or unduly repetitious evidence may be excluded on those grounds.

(f) Any document . . . that is served upon the parties, accompanied by proof of service, and that is in the board’s possession 20 or more days before hearing, will, in the board’s discretion, be relied upon by the board in reaching a decision unless a written request for an opportunity to cross-examine the document’s author is filed with the board and served upon all parties at least 10 days before the hearing. . . .

(g) A request for cross-examination filed under (f) of this section must (1) specifically identify the document by date and author, and generally describe the type of document; and (2) state a specific reason why cross-examination is being requested.

. . .

(i)  If. . . a document is received by the board less than 20 days before hearing, the board will rely upon that document only if the parties expressly waive the right to cross-examination or if the board determines the document is admissible under a hearsay exception of the Alaska Rules of Evidence. 

. . .

(k)  The board favors the production of medical evidence in the form of written reports. . . 

The Alaska Workers' Compensation Appeals Commission in Guys with Tools v. Thurston, stressed the importance of the board reaching its decisions based on a complete record of both the employer's and employee's evidence.  The Commission explained:  

The exclusion of evidence, whether offered by the employee or the employer, does not serve the interest of the board in obtaining the best and most thorough record on which to base its decision. It results in efforts to exclude relevant evidence based on whether the party complied with formalities, instead of examining the relevance of the evidence to the dispute and, if admitted, the merits of the evidence….
Proceedings before the board are to be “as summary and simple as possible.” AS 23.30.005(h). The board is not bound by “common law or statutory rules of evidence or by technical or formal rules of procedure.” AS 23.30.135(a). The fundamental rule is that “any relevant evidence is admissible.” 8 AAC 45.120(e). The result of an exclusionary rule is inherently contrary to the open access to all relevant information regarding the claimant's injury that the workers’ compensation statutes are designed to promote. . . 

AWCAC Decision No. 062 (November 8, 2007).

8 AAC 45.142.  Interest.  (a) If compensation is not paid when due, interest must be paid at the rate established in AS 45.45.010 for an injury that occurred before July 1, 2000, and at the rate established in AS 09.30.070(a) for an injury that occurred on or after July 1, 2000. If more than one installment of compensation is past due, interest must be paid from the date each installment of compensation was due, until paid. If compensation for a past period is paid under an order issued by the board, interest on the compensation awarded must be paid from the due date of each unpaid installment of compensation.

(b) The employer shall pay the interest

  (1) on late-paid time-loss compensation to the employee. . . ;

. . . 

  (3) on late-paid medical benefits to


(A) the employee or, if deceased, to the employee’s beneficiary or estate, if the employee has paid the provider or the medical benefits;

(B) to an insurer, trust, organization, or government agency, if the insurer, trust, organization, or government agency has paid the provider of the medical benefits; or 

(C) to the provider if the medical benefits have not been paid.

8 AAC 45.180.   Costs and attorney’s fees. . .

. . .

(d) The board will award a fee under AS 23.30.145(b) only to an attorney licensed to practice law under the laws of this or another state.

(1) A request for a fee under AS 23.30.145(b) must be verified by an affidavit itemizing the hours expended as well as the extent and character of the work performed, and, if a hearing is scheduled, must be filed at least three working days before the hearing on the claim for which the services were rendered; at hearing the attorney may supplement the affidavit by testifying about the hours expended and the extent and character of the work performed after the filing of the affidavit. Failure by the attorney to file the request and affidavit in accordance with this paragraph is considered a waiver of the attorney’s right to recover a reasonable fee in excess of the statutory minimum fee under 
AS 23.30.145(a), if AS 23.30.145(a) is applicable to the claim, unless the board determines that good cause exists to excuse the failure to comply with this section. 

(2) In awarding a reasonable fee under AS 23.30.145(b) the board will award a fee reasonably commensurate with the actual work performed and will consider the attorney’s affidavit filed under (1) of this subsection, the nature, length, and complexity of the services performed, the benefits resulting to the compensation beneficiaries from the services, and the amount of benefits involved.

8 AAC 45.182.  Controversion.  (a) To controvert a claim the employer shall file form 07-6105 in accordance with AS 23.30.155(a) and shall serve a copy of the notice of controversion upon all parties in accordance with 8 AAC 45.060. 

(b) if a claim is controverted . . . the board will, upon request under AS 23.30.110 and 8 AAC 45.070, determine if the . . . grounds for controversion are supported by the law or the evidence in the controverting party’s possession at the time the controversion was filed.  If the law does not support the controversion or if evidence to support the controversion was not in the party’s possession, the board will invalidate the controversion, and will award additional compensation under AS 23.30.155(e).

8 AAC 45.195.  Waiver of procedures.  A procedural requirement in this chapter may be waived or modified by order of the board if manifest injustice to a party would result from a strict application of the regulation.  However, a waiver may not be employed merely to excuse a party from failing to comply with the requirements of law or to permit a party to disregard the requirements of law.

Anchorage Municipal Code §3.30.011.  Purpose of chapter.  The purpose of this chapter is to implement and give effect to the intent and requirements of the Charter to establish and operate a system of personnel administration based on approved merit principles and professional methods of governing the recruitment, selection, employment, transfer, removal, discipline and welfare of employees and other incidents of municipal employment. . . .

F.   To encourage efficient operation and production of all municipal employees through enlightened human relations and personnel administration on the part of all supervisors, toward the end of optimal service to the public;

Anchorage Municipal Code §3.30.014.  Authority and responsibilities of director.  The director shall have overall authority and responsibility for labor relations and personnel administration concerning the municipal service under the general direction of the mayor. In addition to the responsibilities specified elsewhere in this chapter, the director shall:

A. Advise the officials of the municipality on all matters pertaining to the administration of personnel and ensure that personnel rules and related contractual obligations are observed by all concerned. In this capacity, the director has final responsibility for interpretation and enforcement of the rules.

B. Maintain or direct the maintenance of an up-to-date personnel records system. . . .  Promote and develop programs for improving employee effectiveness, such as training, health, counseling, welfare and productivity improvement programs.

Anchorage Municipal Code §3.30.016.  Personnel records.  A.   Generally.  The director shall provide for the establishment and maintenance of the following records. Personnel records are those documents which reflect an individual's employment record during the period of his employment and take three forms:  

. . .

(2) Medical file.  Employee relations will maintain a separate file for an individual employee which contains reports of medical condition resulting from pre-employment physical examinations, physical examinations required by the municipality or voluntary physical examinations as described in the Americans with Disabilities Act. AO No. 79-195; AO No. 86-207(S-1); AO No. 94-117, § 3, 7-26-94)

Alaska Rules of Evidence. 

Rule 801.  Definitions.  The following definitions apply under this article:

. . .

(d) Statements Which Are Not Hearsay.  A statement is not hearsay if 

. . .

(3) Admission by Party-Opponent.  The statement is offered against a party and is    . . . (D) a statement by the party’s agent or servant concerning a matter within the scope of the agency or employment, made during the existence of the relationship. . .

Rule 803.  Hearsay Exceptions – Availability of Declarant Immaterial.  
The following are not excluded by the hearsay rule, even though the declarant is available as a witness:

. . .

(4)  Statements for the Purposes of Medical Diagnosis or Treatment.  Statements made for purposes of medical diagnosis or treatment and describing medical history, or past or present symptoms, pain, or sensations or the inception or general character of the cause or external source thereof insofar as reasonably pertinent to diagnosis or treatment.

(5) Business Records.  A memorandum, report, record, or data compilation, in any form, of acts, events, conditions, opinions, or diagnoses, made at or near the time by, or from information transmitted by, a person with knowledge acquired of a regularly conducted business activity, and if it was the regular practice of that business activity to make and keep the memorandum, report, record, or data compilation, all as shown by the testimony of the custodian or other qualified witness, unless the source of information or the method or circumstances of preparation indicate lack of trustworthiness.  The term “business” as used in this paragraph includes business, institution, association, profession, occupation, and calling of every kind, whether or not conducted for profit.

. . .

(8)
 Public Records and Reports.  (a)  To the extent not otherwise provided 

     in (b) of this subdivision, records, reports, statements, or data compilations in any form of a public office or agency setting forth its regularly conducted and regularly recorded activities, or matters observed pursuant to duty imposed by law and as to which there was a duty to report, or factual findings resulting from an investigation made pursuant to authority granted by law.

(b)  The following are not within this exception to the hearsay rule:  (i)  investigative reports by police and other law enforcement personnel; (ii) investigative reports prepared by or for a government, a public office or an agency when offered by it in a case in which it is a party; (iii) factual findings offered by the state in criminal cases;  (iv)  factual findings resulting from special investigation of a particular complaint, case, or incident; (v) any matter as to which the sources of information or other circumstances indicate lack of trustworthiness.  Any writing admissible under this subdivision shall be received only if the party offering such writing has delivered a copy of it or so much thereof as may relate to the controversy, to each adverse party a reasonable time before the trial, unless the court finds that such adverse party has not been unfairly surprised by the failure to deliver such copy.

. . .

 (16)      Statements in Ancient Documents.  Statements in a document in existence twenty years or more the authenticity of which is established.

. . .

(23)    Other Exceptions.  A statement not specifically covered by any of the foregoing exceptions but having equivalent circumstantial guarantees of trustworthiness, if the court determines that (a) the statement is offered as evidence of a material fat; (b) the statement is more probative on the point for which it is offered than any other evidence which the proponent can procure through reasonable efforts; and (c) the general purposes of these rules and the interest of justice will best be served by admission of the statement into evidence.  However, a statement may not be admitted under this exception unless the proponent of it makes known to the adverse party sufficiently in advance of the trial or hearing to provide the adverse party with a fair opportunity to prepare to meet it, the proponent’s intention to offer the statement and the particulars of it, including the name and address of the declarant.

Rule 804. Hearsay Exceptions –Declarant Unavailable. . .

. . .

(b)   Hearsay Exceptions.  The following are not excluded by the hearsay rule if the declarant is unavailable as a witness:

. . .

(5)  Other Exceptions.  A statement not specifically covered by any of the foregoing exceptions but having equivalent circumstantial guarantees of trustworthiness, if the court determines that (A) the statement is offered as evidence of a material fact;  (B) the statement is ore probative on the point for which it is offered than any other evidence which the proponent can procure through reasonable efforts; and (C) the general purposes of these rules and the interests of justice will best be served by admission of the statement into evidence.  However, a statement may not be admitted under this exception unless the proponent of it makes known to the adverse party sufficiently in advance of the trial or hearing to provide the adverse party with a fair opportunity to prepare to meet it, the proponent’s intention to offer the statement and the particulars of it, including the name and address of the declarant.  

Black’s Law Dictionary defines the following words:

“A.  The word “a” has varying meanings and uses.  “A” means “one” or “any,” but less emphatically than either.  It may mean one where only one is intended, or it may mean any one of a great number.  It is placed before nouns of the singular number, denoting an individual object or quality individualized…The article “a” is not necessarily a singular term;  it is often used in the sense of “any” and is then applied to more than one individual object...” Black’s Law Dictionary, Fifth Edition (1979).

“Qualify.  To make one’s self fit or prepared to exercise a right, office, or franchise.  To take the steps necessary to prepare one’s self for an office or appointment, as by taking oath, giving bond, etc.  Also to limit, to modify, to restrict…” Black’s Law Dictionary, Fifth Edition (1979).

“The.  An article which particularizes the subject spoken of. “Grammatical niceties should not be resorted to without necessity; but it would be extending liberality to an unwarrantable length to confound the articles ‘a’ and ‘the.’  The most unlettered persons understand that ‘a’ is indefinite, but ‘the’ refers to a certain object.”  Black’s Law Dictionary, Fifth Edition (1979). (Emphasis added).

Webster’s New Dictionary of American English (1994) defines the following: 

“a or A.  Used before nouns and noun phrases that denote a single, but unspecified, person or thing…”  (Italics added).

“associate.  1. To unite in a relationship; 2. To connect or join together: LINK. 3. To connect in the mind or imagination…” 

“the. Used before singular or plural nouns and noun phrases that denote particular persons or things.” (Italics added).

ANALYSIS

1. Was the report from Employer’s April 14, 1980 “New Employment Physical” of Claimant properly admitted?

Employer contends its Request to Cross-Examine the author of the April 14, 1980 “New Employment Physical” precludes its admission into evidence.  Claimant contends the medical record is admissible.  A request to cross-examine the author of a medical record listed in an updated medical summary must “specifically” “state the name of the person” it seeks to cross-examine.  8 AAC 45.052(c)(5).  If a request for cross-examination does not conform with §.052(c)(5), the party filing the Request waives its right to cross-examine.  8 AAC 45.052(c)(5)(A).  Here, Employer’s request for cross-examination failed to specifically identify by name the person it sought to cross-examine.  Employer thereby waived its right to cross-examine Dr. White.  This rule does not deprive a party of the witness’ testimony.   Where the right to cross-examine is waived by a party’s failure to conform to 8 AAC 45.052(c)(5), the party may still present the medical report’s author as its own witness at hearing.  8 AAC 45.052(c)(5)(B).    Here, Employer not only waived its right to cross-examine Dr. White by failing to specifically identify him in its request for cross-examination, it thereafter chose not to call him as its own witness.  

The report from Employer’s April 14, 1980 qualifying medical examination was also admitted under several provisions of the Alaska Rules of Evidence.  8 AAC 45.052(c)(4).  Under Evidence Rule 801(d)(2)(D), the report  is admissible as an admission by a party opponent.  The medical report was offered by Claimant against Employer, and is a statement supporting Claimant’s assertion Employer in fact conducted a qualifying medical examination of Claimant, which reported Claimant’s physical condition at the time of his hire as a firefighter, and showed no signs of prostate cancer.  The statement was made by Employer’s agent: a physician designated by Employer to perform its pre-employment physical examinations; concerning a matter within the scope of the agency: whether Claimant was physically fit for hire; and was made during the existence of the agency relationship.  Moreover, given the fact Employer hired Claimant after it received the report, the statement reflects Employer’s adoption or belief in the truth of the matters contained in the medical record, namely, Claimant qualified to serve as a municipal firefighter.  

The April 14, 1980 medical report is admissible under Evidence Rule 803(4), a statement for medical diagnosis and describing past medical history; and as both a business record under Evidence Rule 803(6) and a public record or report under 803(8), the examination having been conducted and the record maintained in accordance with AMC §3.30.011, §3.30.014 and §3.30.016.
  The report is also admissible under Evidence Rule 803(16) as an ancient document since its age, over 30 years, affords an assurance the writing antedates the present controversy.  

Finally, the report is admissible under Evidence Rule 803(23) as having circumstantial guarantees of trustworthiness, and is a statement offered as evidence of a material fact: that a physical examination was conducted at or about the time of hire that showed no evidence of prostate cancer; is more probative on the point than any other evidence which the proponent could procure through reasonable efforts; and the general purposes of the evidence rules and the interest of justice are best served by admitting the statement into evidence.  Employer had possession and control of the document for over 30 years, and was or should have been aware of its significance considering Claimant’s WCC was brought under AS 23.30.121, the “firefighter presumption,” which requires proof a qualifying medical examination was conducted at the time of hire.  Moreover, Employer was itself under a duty to file the qualifying medical examination report, perhaps as early as November, 2008, when the first pleading in the case was filed, and failed to do so.  
AS 23.30.095(h); 8 AAC 45.052(d).  

Finally, the fundamental rule is “any relevant evidence is admissible.” 8 AAC 45.120(e); Guys with Tools at 22.  Under the circumstances here, where Employer required its firefighter applicants to undergo a qualifying medical examination by its physicians, obtained and retained the reports as required by law, and failed itself to timely file them; and where, as here, the qualifying medical examination report is directly and substantively relevant to a fundamental factual issue in this case, Employer was in possession of the medical report for over thirty years, was not surprised by the document and has not argued it is prejudiced by its admission, manifest injustice to Claimant would result if the report was stricken.  8 AAC 45.195.

2. Was Claimant’s June 13, 2011 Medical Summary properly admitted?

Employer contends Claimant’s June 13, 2011 Medical Summary and its contents were untimely filed under 8 AAC 45.120(f) and should be stricken.  The contents of the medical summary are medical records, however, and a different regulation, 8 AAC 45.052(c), addresses their filing and admission.  

The regulation 8 AAC 45.052(c)(4) expressly permits updated medical summaries be filed less than 20 days before hearing, and instructs the board “will rely” on them if the parties expressly waive cross-examination, or if the board determines the medical report is admissible under a hearsay exception of the Alaska Rules of Evidence.  

Of the 33 pages of medical records comprising the June 13, 2011 Medical Summary, 13 pages had been previously filed on earlier medical summaries, two being simply memoranda transmitting two fitness opinions to Claimant.  Five of the 33 pages consisted of the 1980 qualifying medical examination report, admissible for the reasons more fully explained above.  Employer could have cross-examined Claimant concerning his responses on family health history portion of the 1980 exam, the one page I-PSS questionnaire, or the one page consent form for a Hepatitis B vaccination, but chose not to do so.  The four pages consisting of PA-C Brothers’ 2010 January 25, 2010 letter to Claimant, including his blood test results, pertain to Claimant’s 2010 fitness to serve, were of no significance to the issues here, and were not relied upon for any decision in this case.  In any event, they corroborate Ms. Brothers’ 2010 “Annual Physical Fitness Written Opinion,” previously filed on an earlier medical summary.

The seven pages Bates stamped MOA 000768-000769, 000771-773, and 000784-000785, consist of PAC’s “Annual Physical Fitness Written Opinions” for 1993, 1995 and 1996, conclusory opinion forms indicating Employer conducted annual physical examinations in those years and Claimant was found physically fit to serve.  These documents were corroborated by Claimant’s testimony Employer conducted physical examinations annually beginning in the early 1990’s, by the serological test results for 1995 and 1996, by the results of subsequent annual exams, and by Employer’s continuing Claimant in its employ following the exams.  Notably, with the exception of the 1980 qualifying medical examination, Employer did not request to cross-examine any of the authors of the medical reports contained in the June 17, 2011 medical summary it sought to strike.  

In addition, the medical reports contained in the medical summary were admissible under Evidence Rules 801(d)(2)(D),  803(4),  803(6),  803(8),  803(23), and 8 AAC 45.195, for the reasons the qualifying medical examination report was admitted, as more fully set forth above.  

3. Should the presumption of coverage for disability from diseases for certain firefighters,  AS 23.30.121, be applied in this case?

The presumption of coverage for disability from diseases for certain firefighters, AS 23.30.121, became effective August 19, 2008.  By its express terms: “the presumption of coverage established by this [section] applies to claims made on or after August 19, 2008, even if the exposure leading to the occupational disease occurred before August 19, 2008,” the legislature, with clarity and certainty, announced its intent AS 23.30.121 be applied to then-current firefighters who met the prerequisites listed in the statute, as well as to firefighters hired in the future.  The legislature’s intent the firefighter presumption apply to current firefighters is further reflected in subsection (e), where it delegated to the department authority to define by regulation the type and extent of the medical examination needed to eliminate evidence of the disease “in an active or former firefighter.”

Given this history, Employer’s argument the statute was not effective until at least the regulation’s February 20, 2011 effective date, and possibly as late as May, 2011, when the department published a medical examination form, is without merit.  The regulation’s effective date does not defeat the efficacy of, or delay the August 19, 2008 effective date of the statute. Administrative regulations rank below statutes in precedence. In the event of conflict between a statute and an administrative regulation, the former prevails.  Here, the statute unambiguously established an August 19, 2008 effective date upon which then-current, active, former, and future firefighters, who otherwise met the statute’s prerequisites, would receive the protections the presumption of coverage for disability from certain diseases provides.  

Employer’s argument AS 23.30.121 is optional, not mandatory, and does not apply to the AFD because Employer has not “opted in” to AS 23.30.121 by agreeing to provide qualifying and annual medical examinations of firefighter applicants and incumbent firefighters, is inconsistent with commonly accepted principles of law, legislative intent, and legislative history.  

The Alaska Statutes are the law of the land in Alaska, and must be followed.  They are not suggestions from which persons or political subdivisions may select which to obey and which to ignore.  Title 23, Chapter 30, the Alaska Workers’ Compensation Act (Act), applies to all employers in Alaska.  The Municipality of Anchorage is an employer subject to the Act.  
AS 23.30.395(20).  Nothing in the Act allows employers to “opt in” or “opt out” of any of its provisions.  Indeed, AS 23.30.121’s legislative history makes clear an organized fire department whose firefighters would otherwise be covered under AS 23.30.121 cannot exempt itself by failing or refusing to conduct or require qualifying or annual medical examinations.  This is evident from the April 30, 2007 Committee Minutes of the House Labor and Commerce Committee where proposed subsection (f) to Version C of the bill, which would have allowed municipalities to opt out of providing qualifying and annual medical examinations, was defeated.

Co-sponsor Rep. Gabrielle LeDoux acknowledged such a clause would gut the very purpose of the bill to afford greater protections to firefighters.  Co-sponsor Rep. Berta Gardner stated if municipalities could avoid providing medical examinations to its firefighters “if we make [exams] optional then we’ve done nothing at all.”  Rep. LeDoux noted the provision created “a hole so big you could drive a fire truck through it.”  The final version of HB 200 purposely omitted the proposed “opt in” provision.  Given the full legislative history, Employer’s reliance on House and Senate testimony concerning a version of the bill which was rejected, to support its argument the medical examinations are optional, not mandatory, is misplaced.  Moreover, Employer has in fact been conducting qualifying medical examinations of its firefighter applicants since at least 1975, and annual medical evaluations of its incumbent firefighters since at least 1993.  
Employer’s further contention AS 23.30.121 does not apply to Claimant because he was diagnosed with prostate cancer on August 8, 2008, eleven days before the statute’s effective date, is inconsistent with the legislature’s clear mandate the statute applies to “claims made on or after August 19, 2008.”  Words must be construed according to their common and approved usage, and technical words which have acquired a specific meaning, by legislative definition or otherwise, must be construed according to that specific meaning.  The legislature unambiguously stated the firefighter presumption applies to “claims made after August 19, 2008,” not “diagnoses” or “causes of action” arising after August 19, 2008.  It specifically stated the statute applied “even if the exposure occurred prior to the statute’s effective date.”  A “claim” is a written request for benefits filed with the board.  8 AAC 45.050(b).  There is no dispute Claimant timely filed his written request for benefits, on the board-prescribed “claim” form, on July 14, 2010.  

Accordingly, the presumption of coverage for disability from diseases for certain firefighters will apply in this case if Claimant meets all of the requirements enumerated in AS 23.30.121(b) and AS 23.20.121(c), specifically:  

(1) The claimant held a certificate as a Firefighter I or greater under authority of AS 18.70.350(1)(A) or other applicable statutory authority. 

(2) The claimant suffered from one of the enumerated cancers. 

(3) The claimant’s disease developed or manifested itself after he served in the state for at least seven years. 

(4) The claimant was given a qualifying medical exam upon becoming a firefighter that did not show evidence of the disease.

(5) The claimant was given an annual medical exam during each of the first seven years of employment that did not show evidence of the disease. 

(6) While in the course of his employment as a firefighter, the claimant was exposed to a known carcinogen as defined by the International Agency for Cancer Research or the National Toxicology Program; and

(7)  The carcinogen to which the claimant was exposed is associated with a disabling cancer.

These factual issues are addressed in order, as follows:

a) Did Claimant hold a certificate as a Firefighter I or greater?

Claimant began his career as an Anchorage firefighter on May 5, 1980.  After the standard six month probationary period, he was promoted to Firefighter I.  In 1981 he was promoted to Firefighter II, and in 1983 to Firefighter III.  In 1984 he was promoted to Engineer, and served in that capacity until 1997, when he was promoted to Fire Captain.  Claimant became a Senior Captain in 2002, and Battalion Chief in December, 2007, a position he continued to hold until he retired on May 5, 2011, after 31 years of service.   No evidence to the contrary was offered.  Employer does not dispute Claimant held a certificate as a Firefighter I or greater.  Claimant meets this requirement for application of the firefighter presumption under AS 23.30.121.

b) Did Claimant suffer from one of the enumerated cancers?
On August 8, 2008, Claimant was diagnosed with prostate cancer, an enumerated cancer under AS 23.30.121(b)(1)(C)(viii).  No evidence to the contrary has been offered. Employer does not dispute Claimant was diagnosed with and has been treated for prostate cancer.  Claimant meets this requirement under AS 23.30.121.

c) Did Claimant’s disease develop or manifest itself after he served in the state for at least seven years?

Claimant began his employment as a firefighter for Employer in May, 1980, and served for 31 years.  In none of the numerous medical examinations conducted during his tenure as an Anchorage firefighter did any medical examiner detect in Claimant any manifestation of prostate cancer until PA-C Hall, in May, 2008, despite a PSA level within normal limits, detected through DRE a slight abnormality of the left lobe of Claimant’s prostate, and encouraged him to follow up with a urologist.  Prostate biopsy revealed cancer.  Claimant’s DREs had been normal since the qualifying medical examination was conducted in 1980, and since Employer began requiring PSA testing in at least 1998.  Claimant’s prostate cancer developed or manifested itself after he served as a firefighter in the state for at least seven years.  No evidence to the contrary was offered.  Claimant meets this requirement under AS 23.30.121.

d) Was Claimant given a qualifying medical exam upon becoming a firefighter that showed no evidence of prostate cancer?

Prior to and as a condition of his hire as an Anchorage firefighter, on April 14, 1980, Claimant underwent Employer’s comprehensive “New Employment Physical.” It was conducted by Dr. White, and included a comprehensive health history and physical examination, a DRE, audiogram, pulmonary function test, eye exam, EKG, urinalysis, CBC, and blood chemistry.   At that time, the DRE was the only screening test for prostate cancer.  PSA testing was not approved for prostate cancer diagnosis until the early 1990s, and appears not to have been required by Employer as part of the annual medical exams conducted of its firefighters until later.  In every category, and on every test, including his evaluation of Claimant’s genito-urinary system and rectum, Dr. White found no evidence of prostate cancer, and reported Claimant a qualified candidate for firefighter.  Having passed Employer’s qualifying medical exam, Claimant was hired by Employer and began his employment as a firefighter on May 5, 1980. 

Employer’s argument no qualifying medical exam was conducted in 1980 because the regulation was not enacted until February 2011, and the department did not develop the medical evaluation form until May 2011, is unpersuasive.  Statutes and regulations are interpreted in light of reason, practicality, and common sense, and to avoid an absurd result.   To require a 1980 examination be conducted on a form developed in 2011 is an absurdity the courts will avoid in any statutory interpretation.  Moreover, the Department of Labor’s (department) regulation, 8 AAC 45.093, whether considered either “legislative” or “interpretive,” has prospective effect only, where, as here, the department followed no previous course of conduct. AS 44.62.240.

Nevertheless, the comprehensive medical examination Employer conducted prior to Claimant’s hire in 1980 substantially complied with the testing requirements adopted in 2011.  The only area where Employer’s 1980 qualifying medical examination deviated from the current regulation’s testing requirements is its apparent failure to test for cotinine level, a measurement to detect the presence of nicotine in the body, but relevant only for firefighters who develop a cardiovascular or lung condition, and file a WCC under AS 23.30.121(b)(1)(A) or (B). AS 23.30.121(d).  Since the claim here is not one for cardiovascular or lung disease, whether Employer tested for cotinine level in 1980 is irrelevant to AS 23.30.121’s application in this case.  In any event, Claimant was never a smoker.  While a PSA test was not conducted in 1980, the regulation requires only that diagnostic tests be conducted “as indicated” to screen for the enumerated cancers. When Employer conducted Claimant’s qualifying medical examination in 1980, DRE was the only “indicated” screening test for prostate cancer, and DRE was conducted.  In all categories Dr. White found no disqualifying medical condition, found no evidence of prostate or other cancer, and rated Claimant a “healthy adult” qualified to serve as a firefighter.  Claimant was qualified, hired, and served as an Anchorage firefighter for the next 31 years. 

Employer’s further contention that to the extent any examination was performed it “did not show [Claimant] did not have the disease,” thereby negating application of the firefighter presumption, misinterprets the statute.  For the firefighter presumption to apply in this case, the evidence must demonstrate the qualifying medical examination “did not show evidence of [prostate cancer].”  Employer’s argument Claimant must show the examination proved he did not have prostate cancer exceeds the legislature’s mandate.  The legislature only required that the examination “did not show evidence of the disease.” Claimant’s 1980 qualifying medical examination did not show evidence of prostate cancer.  Claimant meets this requirement under AS 23.30.121.

e) Was Claimant given an annual medical exam during each of the first seven years of employment that did not show evidence of the disease?

Employer maintained only the evaluating physician’s summary fitness for duty opinion forms from 1993, 1995 and 1996, and did not maintain the comprehensive medical examination forms utilized by its evaluating physicians until the 1997 annual medical examination.  Thus, whether or with what frequency Employer required medical exams of its incumbent firefighters after the qualifying medical examination, but before 1993, or how comprehensive were those exams prior to 1997 cannot be proven with medical records.  What is certain is that in seven annual medical examinations Employer conducted between 1993 and 2000, Claimant’s DREs, and his PSAs when tested, produced normal results, and Employer retained Claimant as a firefighter.  During the seven years from 2001 through and including 2007, DREs and PSAs were conducted at each and every annual medical examination, all results were normal, and no evidence of prostate cancer was shown.  

Since Employer continued Claimant in its employ as a municipal firefighter after his qualifying medical examination in 1980, and the results of the annual medical examinations from the first seven years for which Employer maintained comprehensive health records show normal PSA levels and normal DREs, Claimant exhibited no signs of prostate cancer from 1980 until 2008.

If Employer did not conduct or require its firefighters to undergo annual medical examinations after the initial qualifying medical exam until 1993, that fact alone will not disqualify Claimant here from the protections afforded by AS 23.30.121.  The purpose of the statute’s requirement firefighters test free of the enumerated diseases in a pre-employment physical examination, and in physical examinations conducted in each of the next seven years, is to establish the firefighter did not contract the disease prior to employment, and was employed long enough to presume his exposures to carcinogens on the job caused the disease.   Where, as here, the evidence and the reasonable inferences from the evidence satisfy this purpose, strict compliance with the statutory requirement is not required.  Worden v. County of Houston, 356 N.W. 2d 693, 395 (Minn. 1984).  

An organized fire department whose firefighters would otherwise be covered under AS 23.30.121 cannot exempt itself from AS 23.30.121 by failing or refusing to conduct or require either a qualifying exam or annual exams thereafter. With respect to examinations after the qualifying examination, Ms. Huber, Sponsor Dahlstrom’s staffer, repeatedly discussed the bill’s purpose is to cover claims made from the effective date forward, but including a prior exposure if claimants meet the presumption of seven years service and Firefighter 1 certification. HB 200 Sponsor Nancy Dahlstrom described the firefighter presumption’s application also as covering firefighters who have had a qualifying medical exam and who have been on the job for at least seven years.  Because Claimant passed his qualifying medical examination in 1980, was hired as a firefighter, and was given annual medical examinations which from at least 1993 and for the next 15 years showed no evidence of cancer, Claimant has substantially complied with this requirement of AS 23.30.121.

f) While in the course of his employment as a firefighter, was Claimant exposed to a known carcinogen as defined by the International Agency for Research on Cancer (IARC) or the National Toxicology Program (NTP)?

Claimant’s credible testimony and evidence proved, in the course of his employment as an Anchorage firefighter he was exposed to soots, containing cadmium and arsenic, to benzene, and to diesel exhaust containing benzene. Soots, cadmium, arsenic and benzene are each known to be human carcinogens by the National Toxicology Program.  Employer, through its expert Dr. Allems, agreed firefighters are exposed to carcinogens in smoke and post-fire gasses unavoidably present in the general products of combustion, namely soot, smoke, particulates, vapors and fumes, containing asbestos, benzene and polycyclic aromatic hydrocarbons (PAHs), which include benzo(a)pyrene, and depending upon the compound being consumed by fire, other carcinogens including asbestos, formaldehyde, arsenic, dioxins and more.  Dr. Allems conceded firefighters are also exposed to vehicular exhausts from fire trucks entering and leaving the firehouse and when riding on open vehicles to fire scenes, and noted fire truck’s diesel motor exhaust contains higher concentrations of carcinogenic substances than emissions from gasoline engines.  Employer does not dispute Claimant was exposed to known human carcinogens in the course of his employment.  Claimant meets this requirement of AS 23.30.121.

g) If so, is the known carcinogen to which Claimant was exposed associated with a disabling cancer?

Soots are associated with prostate cancer.  Dr. LeMasters, in her review and meta-analysis of 32 studies, persuasively concluded an increased risk of prostate cancer was “significantly associated” with firefighting.  Although stating his opinion there are no carcinogens known to cause prostate cancer, Dr. Allems identified scientific studies, in addition to the LeMasters study, which showed an association between firefighting or exposure to the products of combustion, and prostate cancer. Cadmium and arsenic have also been associated with prostate cancer.  Accordingly, Claimant meets AS 23.30.121’s requirement that the known carcinogen to which he was exposed “is associated with a disabling cancer,” and in fact, with the very cancer to which he succumbed. 

Soots are also associated with bladder and lung cancer, cadmium and arsenic with kidney and lung cancer, and benzene with leukemia, all disabling cancers under AS 23.30.121(b)(1)(C).  For these exposures too, Claimant meets AS 23.30.121’s requirement that the known carcinogen to which he was exposed “is associated with a disabling cancer.”  Had the legislature intended firefighters be required to prove the known carcinogen to which he was exposed is associated with “the” disabling cancer to which he succumbed, it would have so stated.  Evident from the legislative history is the legislature’s intent to remove the problem of proving the cause of the cancers the legislature determined firefighters suffer at earlier ages and in greater numbers than the general population from the firefighter, and instead, once the statutory prerequisites are met, place the onus of proving an alternative basis for the cancer on the employer.  Other than occupational exposure, Dr. Allems, after a thorough review of the medical records, found no evidence of any alternative cause for Claimant’s prostate cancer.

4.   For the presumption of coverage for disability from diseases for certain firefighters to apply, must Claimant, in addition to meeting the prerequisites listed in AS 23.30.121, also produce medical evidence establishing a link between his disability or need for medical care and his employment,?

While medical evidence is often necessary to raise the presumption of compensability in complex medical cases under AS 23.30.120, by adopting the firefighter presumption statute, the legislature substituted the prerequisites enumerated in AS 23.30.121 for the medical evidence otherwise required for establishing a presumption under AS 23.30.120.  It is the very complexity of identifying the cause of the diseases listed in the statute, particularly cancers, but the certain knowledge these diseases occur in firefighters in greater numbers and at earlier ages than in the general population, that the legislature adopted the firefighter presumption in the first place.  

Under AS 23.30.121, the only prerequisites to applying the firefighter presumption are those enunciated in the statute.  The statute’s language, legislative history and debate demonstrate, in claims brought under AS 23.30.121, a claimant need not produce medical evidence to establish a link between his disability or need for medical care and his employment.  Employer’s arguments to the contrary are without merit.  Claimant has met all of the enumerated prerequisites to application of the presumption of compensability for diseases for fire fighters under 
AS 23.30.121, and is entitled to the protections afforded him there under, unless Employer has rebutted the presumption of coverage under §121 by a preponderance of admissible evidence.

5.    If the presumption of coverage under AS 23.30.121 attached in this case, has Employer rebutted the presumption by a preponderance of admissible evidence?  

Under AS 23.30.120, an employer possessing “substantial evidence” a claimant’s need for medical care or disability did not arise out of or in the course of his employment, may initially deny the employee’s right to benefits by filing a Controversion Notice in accordance with 
8 AAC 45.182(a).  The basis for an employer’s right to unilaterally controvert the right to benefits is found in AS 23.30.120, which reads:  “In a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that (1) the claim comes within the provisions of this chapter.”  (Emphasis added).

When the legislature enacted AS 23.30.121, however, it omitted the language authorizing an employer’s controversion by substantial evidence alone, and instead created a presumption of compensability once a firefighter demonstrates he meets the enumerated prerequisites to §121’s applicability, subject only to rebuttal by a preponderance of the evidence.

It is evident from the legislative history the legislature, the Department of Labor, and the bill’s supporters and detractors, were well aware AS 23.30.121 was a significant departure from the general presumption statute at §120. Moreover, whenever the legislature enacts a provision, it is presumed to have in mind previous statutes relating to the same subject matter.  If the legislature intended employers could rebut a firefighter’s claim brought under AS 23.30.121 with only “substantial evidence,” it would have used the same language used in the general presumption statute. It very clearly did not.  Rather than permitting a rebuttal by substantial evidence alone, where a claimant meets the prerequisites enumerated at §121, as Claimant has here, the statute unambiguously permits the employer to rebut only when, in good faith, it possesses a preponderance of evidence sufficient to rebut the presumption of coverage.   

An Employer’s rebuttal evidence may include a claimant’s use of tobacco products, physical fitness and weight, lifestyle, hereditary factors, and exposure from other employment or non-employment activities.  An employer may not rebut the presumption of coverage under 
AS 23.30.121 with evidence which disputes the legislative determination exposure to certain carcinogens during firefighting causes cancer.  Courts addressing this issue in states which have adopted a presumption of compensability for diseases for first responders have held that by enacting such presumptive legislation, as a matter of law, legislatures have rejected medical opinion to the contrary, and the presumption of compensability may not be overcome through expert opinion questioning the legislature’s wisdom or contradicting its mandate.  

Accordingly, Dr. Allems’ opinion there are no known prostate carcinogens, and his opinion the data is “not compelling as to an increased risk of prostate cancer” in firefighters, are of no probative value in light of Alaska’s legislatively created presumption prostate cancer is an occupational illness for firefighters who meet the prerequisites set out in §121. 

Noteworthy from Dr. Allems’ report and testimony, however, is his concession firefighters are indisputably exposed to known human carcinogens, and the statutory prerequisite to coverage under §121: that “a known carcinogen” be “associated with a disabling cancer,” is a lesser standard than requiring proof a particular toxin causes cancer.  Most notably, Dr. Allems, having reviewed Claimant’s medical records as far back as 1995, including numerous annual exam health history questionnaires, respirator use questionnaires, physical examination reports, blood and other diagnostic test results, and other medical records, concluded, in both his written report and his testimony, “there is no alternative basis for causation--lifestyle, heredity, etc.,” other than occupational illness, for Claimant’s prostate cancer.

Employer failed to rebut the presumption of compensability for Claimant’s prostate cancer, and Claimant has proven by a preponderance of the evidence his work as a firefighter for Employer was the substantial cause of his prostate cancer.    

6.
 Is Claimant entitled to TTD benefits?

The law requires payment of TTD during the continuance of a work-related disability.  Disability means incapacity because of injury to earn the wages the employee was receiving at the time of injury in the same or any other employment.  

Having met the prerequisites to application of the firefighter presumption under AS 23.30.121, and proven by a preponderance of evidence his employment as a firefighter for Employer was the substantial cause of his prostate cancer, Claimant is entitled to TTD during the period of his disability.  Claimant was disabled and unable to work from the date of his prostate cancer surgery, October 16, 2008, until his release for work on December 4, 2008.  Claimant is entitled to TTD for that period.

7.
 Is Claimant entitled to medical benefits?

The law requires an employer to furnish medical, surgical, and other attendance or treatment which the nature of the injury or the process of recovery requires.  Having proven by a preponderance of evidence his employment as an Anchorage firefighter was the substantial cause of his prostate cancer, Claimant is entitled to medical benefits for his prostate cancer treatment.

8.
Is Claimant entitled to interest?

The law requires payment of interest to an injured worker on compensation, including medical benefits, not paid when due.  Awards of interest are intended to compensate the recipient for the time loss benefit of monies otherwise owed.  Interest is mandatory.  Claimant is entitled to interest on unpaid TTD payments due during the period October 16, 2008 until December 4, 2008.  

The law requires medical bills be paid within 30 days after the date the employer received the medical provider’s bill and either a completed report on form 07-6102, or the medical records for which the bill was generated.  Claimant’s providers are entitled to interest on any late paid or unpaid medical bills associated with Claimant’s prostate cancer treatment.  Claimant is entitled to interest on any out-of-pocket costs for medical care he received for his prostate cancer.

9.
Is Claimant entitled to penalties?

The law requires payment of a 25% penalty on any unpaid installments of compensation due, unless timely controverted.  Employer filed its first Controversion Notice denying all benefits on December 18, 2008.  Claimant filed his WCC on July 15, 2010.  Employer timely filed another Controversion Notice denying all benefits on August 9, 2010, and filed further Controversion Notices on October 4, 2010, January 18, 2011 and February 15, 2011.  Claimant failed to state the basis for an award of penalties, and his claim for penalties will be denied.

10.  Is Claimant entitled to attorney fees and costs?

Where an employer delays or otherwise resists payment of compensation and the employee hires an attorney who successfully prosecutes his claim, the employee is entitled to an award of attorney fees.  In making fee awards under AS 23.30.145(b), the law requires consideration of the nature, length and complexity of the professional services performed on behalf of the injured worker, as well as the benefits resulting from those services.  An award of attorney fees and costs must reflect the contingent nature of workers’ compensation proceedings, and fully but reasonably compensate attorneys for services performed on issues for which the injured worker prevails. The experience and skills exercised on behalf of injured workers is taken into account to compensate their attorneys accordingly.  
Claimant retained counsel who successfully obtained valuable benefits for him, namely a finding of compensability for his prostate cancer, and the benefits arising there from, including medical and time loss benefits. He incurred legal fees and costs, and prevailed on his claim. Claimant is entitled to an award of fees and costs, and seeks an award under AS 23.30.145(b).   Claimant seeks an award of attorney fees totaling $33,147.50, paralegal fees of $3,255.00, and additional itemized costs of $765.07.  

Employer does not dispute the hourly rate charged by Chancy Croft, or paralegal Patty Jones, or the costs billed.  Employer objects to hours billed by either Eric Croft or Chancy Croft for conferring with each other.  However, of the 105.5 total hours expended in this case by Eric Croft in 16 months representing Claimant, only ten entries totaling no more than 4.5 hours contain a billing for conferring with Chancy Croft.  And for no more than at most 2.5 of those hours did both attorneys bill for the same conference.  It is neither unusual nor unreasonable for attorneys working together on a case to confer with one another, and two and a half hours over 16 months is not an unreasonable length of time for attorneys working together to both bill for conferring with the other.  No deduction will be taken for hours where the two attorneys conferred with each other.  

Nor will any reduction be made to Eric Croft’s hourly billing rate.  Mr. Croft has previously been awarded $275.00 per hour for his work.  This is his third case to come to hearing under the firefighter presumption statute.   The $10.00 per hour billing rate increase, to $285.00 per hour, is reasonable given Mr. Croft’s experience in workers’ compensation law in general, and his particular expertise in cases under AS 23.30.121.

Employer further objects to paralegal Jones’ billing for conferences with the attorneys.  Ms. Jones billed for conferences with an attorney on 11 occasions during the 16 months the firm represented Claimant.  From a total of 21.7 paralegal hours billed, Ms. Jones appears to have billed 1.25 hours for conferences with attorneys, and for only 0.7 of an hour did Ms. Jones and an attorney bill for the same conference.  These conferences were not excessive in number or length.  Indeed, conferences of reasonable number and length are a necessity where the law requires attorney supervision of services performed by a paralegal.   No deduction will be taken for conferences between Ms. Jones and the attorneys.  

Employer’s objection to 2.4 paralegal hours charged as either a duplicate entry or clerical in nature, is well-founded, and $360.00 will be deducted from the paralegal services charged.  

CONCLUSIONS OF LAW

1. The April 14, 1980 “New Employment Physical” examination report was properly admitted.

2. The June 13, 2011 Medical Summary was properly admitted. 

3. The presumption of coverage for disability from diseases for certain firefighters under 
AS 23.30.121 applies in this case.

4. For the presumption of coverage for disability from diseases for certain firefighters to apply, Claimant need not produce medical evidence establishing a link between his disability or need for medical care and his employment, in addition to meeting the other prerequisites listed in 
AS 23.30.121.

5. The presumption of coverage under AS 23.30.121 attached in this case, and Employer has not rebutted the presumption by a preponderance of admissible evidence.

6.
Claimant is entitled to TTD.

7.
Claimant is entitled to medical benefits.

8.
Claimant is entitled to interest.

9.
Claimant is not entitled to penalties.

10.
Claimant is entitled to an award of attorney fees and costs.

ORDER

1. Employer shall pay Claimant TTD for the period October 16, 2008, through November 29, 2008, plus interest thereon at the statutory rate.

2. Employer shall pay Claimant’s medical expenses for treatment for his prostate cancer, plus interest thereon, if any, at the statutory rate.

3.
Employer shall reimburse Claimant his out of pocket costs for medical care received for   treatment for his prostate cancer, plus interest thereon at the statutory rate.  

4.
Employer shall pay Claimant’s attorney fees totaling $33,147.50, paralegal fees of $2,895.00; and costs totaling $765.07.

Dated in Anchorage, Alaska, this ___ day of ___________, 2011.



ALASKA WORKERS' COMPENSATION BOARD



_________________________________



Linda M. Cerro, Designated Chair



_________________________________


                                           
Patricia Vollendorf, Member

DISSENT BY BOARD MEMBER LINDA HUTCHINGS

I respectfully dissent from my fellow panel members’ findings of fact, analysis and conclusions of law.  I find Employee is not entitled to benefits under AS 23.30.121 for the reasons stated below.

On August 19, 2008, the presumption of coverage for disability from diseases for certain firefighters, AS 23.30.121, took effect.  This statute presumes claims for disability compensation as a result of certain diseases, including prostate cancer, are compensable if sustained in the course of employment by reason of the firefighter’s participation in authorized training, proceeding to or engaging in a fire suppression or rescue operation, or protection or preservation of life or property while employed by a fire department or regularly organized volunteer fire department.  

Under AS 23.30.121(b)(2), and notwithstanding the notice requirements of AS 23.30.100, after service termination, the firefighters’ presumption extends to a firefighter for three months for each year a firefighter served.  The extension cannot extend more than 60 calendar months following the firefighter’s last date of employment.  Although the Alaska Workers’ Compensation Board (board) does not have jurisdiction over constitutional issues, I do believe the statute violates Alaska Constitution’s equal protection clause, which requires those similarly situated be treated equally.  AS 23.30.121 does not treat all fire fighters equally; in fact, the statute reminds me of the permanent fund dividend rule, from Zobel v. Williams, 457 US 55 (1982), which the United States Supreme Court struck down as unconstitutional because it provided permanent fund dividends to citizens depending upon how long they were Alaska residents.
1. Does the AS 23.30.121 Presumption Attach?

To qualify for the firefighters’ presumption, a firefighter must meet established prerequisites under AS 23.30.121(b)(3).  First, the firefighter must be an active or former firefighter who has served in the State of Alaska for at least seven years and developed one of the diseases listed in AS 23.30.121(b)(1)(A) – (C).  Additionally, upon becoming a firefighter the claimant must have been given a “qualifying medical examination” that did not show evidence of the disease.  The firefighter must have been given an “annual medical exam” that did not show evidence of the disease during each of the first seven years of employment as a firefighter.  Finally, if the firefighter manifested one of eight cancers described in AS 23.30.121(b)(1)(C), for the presumption to attach, the firefighter must also demonstrate exposure while serving as a firefighter to a “known carcinogen,” as defined by the International Agency for Research on Cancer or the National Toxicology Program, and must show the carcinogen is associated with the firefighter’s “disabling cancer.”

A. Employee did not have a “qualifying medical examination” as defined by regulation.

AS 23.30.121(e) tasked the Department of Labor, by regulation, to define the type and extent of medical examination needed to eliminate evidence of disease in an active or former firefighter.  The legislature’s reference to “the medical examination” in subsection (e)(1), refers directly to “a qualifying medical examination” at AS 23.30.121(b)(3)(A), and “an annual medical exam” at 
AS 23.30.121(b)(3)(B).  Effective February 20, 2011, regulation 8 AAC 45.093(b) defines a “qualifying medical examination” and states, “A medical examination under AS 23.30.121(b)(3) (A) or (B) must consist of . . . . “  This regulation delineates precisely the examination and testing necessary to be a “qualifying medical examination” under AS 23.30.121.  To find otherwise, as my colleagues have, ignores legislative intent derived from the statute’s history.

While debating this exact issue, Representative Gatto noted, “the Anchorage fire Department has a required annual exam.  He asked if that would count.”  Legislative Aide Ms. Huber responded, “The qualifying exam noted in the bill would be determined by regulation; therefore, it would not be known until those regulations were written whether or not the Anchorage Fire Department’s exam would qualify.”  See April 30, 2007 Committee Minutes, House Labor & Commerce.  Contrary to my colleagues’ opinion, the regulations defining “qualifying medical examination” do not grandfather or define the exams currently administered by Employer as sufficient to meet the requirements of AS 23.30.121 and 8 AAC 45.093.  My colleagues’ opinion not only fails to consider the legislative history, it also ignores advice from Legislative Legal.  I do not agree with my panel members’ finding Employer has been conducting “qualifying medical examinations” of its firefighter applicants since 1975.  Nor do I agree with their finding Employee’s April 1980 examination satisfies 8 AAC 45.093’s definition of a “qualifying medical examination.”

As an initial matter, I rely on the legal opinion provided from Legislative Legal at the January 2011 Board meeting, indicating AS 23.30.121 did not apply to employees who were hired before the statute was enacted since they would not have had qualifying medical evaluations.  This opinion resulted in adoption of Resolution 11-01, which states, in relevant part, as follows:

WHEREAS, the presumption of coverage for disability from disease for certain fire fighters under AS 23.30.121 only applies to fire fighters who were given a qualifying medical examination upon becoming a fire fighter and  an annual medical exam during each of the first seven years of employment;

WHEREAS, the regulations adopted by the Alaska Workers’ Compensation Board defining the type and extent of the qualifying medical examination do not apply to individuals already in active service as fire fighters;

NOW THEREFORE BE IT RESOLVED that the Alaska Workers’ Compensation Board supports an amendment to AS 23.30.121 to allow any fire fighter who entered active service as a fire fighter prior to the effective date of AS 23.30.121 entitlement to the presumption of compensability of that section if during the years prior to enactment of AS 23.30.121 the fire fighter received all medical examinations provided by the department for which they were employed and those examinations did not show evidence of the diseases in any of the first seven years of employment.

The resolution requested the Legislature amend AS 23.30.121 to attach the presumption if “the fire fighter received all medical examinations provided by the department for which they were employed and those examinations did not show evidence of the diseases in any of the first seven years.”  The board initially approved a draft regulation, 8 AAC 45.093, on July 22, 2009, which contained a subsection providing an evaluation method for firefighters actively in service prior to adoption of AS 23.30.121 and providing potential entitlement to the presumption.  The subsection provided:

Any fire fighter who did not undergo a qualifying medical examination upon entering service as an active fire fighter shall undergo such examination within 180 days after the effective date of this regulation and, in the event such examination does not disclose evidence of such disease or diseases, the fire fighter shall thereafter be entitled to the presumption in AS 23.30.121.

Resolution 11-01 was needed because, after the approved draft regulation went for Legislative Legal review, the board was notified this subsection went beyond the purview of AS 23.30.121.  Based upon Legislative Legal’s review, the board unanimously deleted this subsection and adopted Resolution 11-01.  Both panel member Patricia Vollendorf and I attended all Board meetings at which we discussed, debated and considered the proposed regulation.  Further, all Board members unanimously voted, based upon Legislative Legal’s recommendation, to delete the subsection which would have made the firefighters’ presumption applicable to firefighters who did not undergo a qualifying medical examination, as defined by a Board adopted regulation, upon entering service as a firefighter.

At the January 2011 Board meeting, 8 AAC 45.093 was adopted and became effective on February 20, 2011.  The regulation details the initial and subsequent medical examinations a firefighter must undergo before the AS 23.30.121 presumption will attach.  Employee did not meet AS 23.30.121’s requirements.  While Employee underwent an initial medical evaluation with Employer, that examination did not meet 8 AAC 45.09’s requirements.  Specifically, under 8 AAC 45.093(c), a qualifying medical examination, which entails an initial screening for cancer, must include “a comprehensive history, complete physical and neurological examinations, blood chemistries, complete blood counts, urinalysis, and other diagnostic tests as indicated to screen for these cancers, each documented on a form prescribed by the department and completed by the examining physician.”  The April 1980 physical examination does not comply with the law for the following reasons:

B. The majority opinion inappropriately supplements or amends 8 AAC 45.093, by waiving the statutory requirements.

Employee’s examination upon hire in 1980, referred to in the findings of fact as a “qualifying medical examination,” was not documented on the prescribed form required under 
8 AAC 45.093.  Further, and in my opinion more importantly, it did not include an initial screening for the cancers listed in AS 23.30.121(b)(C) and, specifically, did not involve a blood chemistry test measuring the prostate specific antigen (PSA) level in Employee’s blood, which is a marker for prostate cancer.  Thus, Employee’s examination upon hire did not include the type of prostate cancer screening required by 8 AAC 45.093(c).  Further, the PSA examination required by 8 AAC 45.093(c) to screen for prostate cancer did not exist in 1980.  See Finding of Fact 4.  The initial prerequisite necessary to attach the AS 23.30.121(b)(3)(A) presumption has not been met and prevents application of AS 23.30.121’s presumption to Employee’s claim.

AS 23.30.121(b)(3)(B) requires the annual medical exam defined by 8 AAC 45.093 be given during each of the first seven years of employment and not show evidence of disease.  If the “New Employment Physical” conducted upon Employee’s hire by Dr. White in accord with Employer’s guidelines in April 1980, was found to be a “qualifying medical exam” under 
AS 23.30.121 and 8 AAC 45.093, Employee is still not entitled to the AS 23.30.121 presumption because an annual medical exam was not conducted during each of the first seven years of Employee’s employment as a firefighter.  An annual medical exam “during each of the first seven years of employment” is a statutory requirement.  AS 23.30.121(b)(3)(B).  The statute clearly states, the presumption only applies to a firefighter who was given the qualifying medical examination upon becoming a firefighter and was given an annual medical exam during each of the first seven years of employment.  As for Employee’s first seven years of employment, Finding of Fact 15 states, “Whether Employer conducted annual medical examinations of its incumbent firefighters . . . before 1993, is unknown.”  After the exam in April 1980, there is no record of further examinations until 1993, and no blood chemistries taken until 1995.  Furthermore, I disagree with Finding of Fact 87, which states, “Employer’s 1980 qualifying medical examination of Claimant, as well as the medical examinations conducted during Claimant’s 28 years of service as an Anchorage firefighter, were substantially compliant with the [sic] those now required for both qualifying and annual medical examinations under the 2011 regulations.”  This finding ignores the Alaska Supreme Court’s guidance in Bockness v. Brown Jug, 980 P.2d 462 (Alaska 1999), Grove v. Alaska Construction and Erectors, 948 P.2d 454 (Alaska 1997) and Burke v. Houston NANA, L.L.C., 222 P.3d 851 (Alaska 2010). 

In Bockness, the Supreme Court upheld a Board decision denying chiropractic treatments beyond the frequency standards because the chiropractor failed to comply with the treatment plan submitted pursuant to AS 23.30.095(c).  Bockness, 980 P.2d at 467.  AS 23.30.095(c) states, “If the treatment plan is not furnished as required under this subsection, neither the employer nor the employee may be required to pay for treatments that exceed the frequency standard.  The board shall adopt regulations establishing standards for frequency of treatment.”  The regulation adopted, 8 AAC 45.082(f), defines “standard treatment frequency.”  The regulation at 8 AAC 45.082(g) provides for an award of treatment in excess of the standard only if certain factors are met including a “written treatment plan.”  If properly completed and followed, the written treatment plan could result in an award of treatment exceeding the basic treatment frequencies.   Bockness affirmed the denial of additional treatments, in part, because Bockness’ chiropractor failed to provide the proper treatment plan, failed to follow the plan he provided, and failed to meet the procedural prerequisites required by the regulation.  Here, Employee also fails to meet the procedural prerequisites of the regulation.

In Grove, the employer was not provided a timely treatment plan and the physician reports provided did not include statutory requirements.  Consequently, the board found it did not have discretion to allow more frequent treatments, because Grove’s medical providers had not complied with the statute, even though the employer had controverted Grove’s right to benefits.  Grove argued the board erred when it failed to find the physician’s reports submitted to the employer were “the equivalent of a treatment plan,” and faulted the board for applying the law even where the employer controverted, and where providing a treatment plan would have been futile.  The Supreme Court concluded, “The Board did not err in determining that the reports do not meet the definition of a treatment plan required by the statute.”  Grove, 948 P.2d at 458.  It held the board cannot allow more frequent treatment without the submission of a treatment plan following the procedure provided for in 8 AAC 45.082(g).”  Id.  Similarly, in the instant case, the board cannot properly find Employee’s medical evaluations are adequate when they clearly fail to meet the law’s requirements.

Burke v. Houston NANA, L.L.C., 222 P.3d 851, 861 (Alaska 2010), also addressing conforming treatment plans under AS 23.30.095(c), held: “Because the statute requires a conforming plan, filing a nonconforming plan does not satisfy the statute.”  More importantly, Burke argued the board improperly imposed deadlines for requesting a reemployment eligibility evaluation, not included in the Act or the regulations.  The Court agreed the board cannot “add requirements to the law that neither the legislature nor the executive branch in its rule-making power chose to add to the Act or regulations, respectively.”  Id. at 867.  The opposite is also true.  The board cannot ignore requirements in the law that the legislature and the executive branch in its rule-making power chose to add to the Act or the regulations, respectively.  Here, my colleagues’ decision ignores these requirements.
In the instant matter, Employee may have attended all Employer provided examinations and might have qualified for the presumption if the provision initially considered by the board had been enacted.  However, the provision was deleted because it was beyond the statute’s purview.  Therefore, Employee does not qualify as the statute and regulations currently stand.  Employee only had an initial examination, which does not meet the requirements of 
8 AAC 45.093, and he did not have the necessary seven years of examinations as the statute requires.  I conclude the board may not extend the grant of authority in a statute and may not rewrite a regulation by Board decision.  “But the board’s power is not unlimited.  Alaska law requires an agency to follow certain procedures, including public notice and an opportunity for public comment, before it can supplement or amend a regulation.”  Burke 222 P.3d at 867.  The majority opinion here supplements or amends 8 AAC 45.093, by relying on an initial examination which does not meet the regulation’s requirements, and by waiving the requirement for seven years of consecutive examinations.  This rewrite by the majority is an impermissible action.

Considering the Supreme Court’s holdings in these three cases, the board cannot waive statutory prerequisites and full compliance with those statutory requirements must be met.  My colleagues’ finding the examinations conducted were “substantially compliant with those now required for both qualifying and annual medical examinations under the 2011 regulations” is unsound.  Analyzing the unique facts of Employee’s case and strictly applying the statutory language, I cannot draw the same legal conclusions as my colleagues; I find their legal analysis result oriented and legally flawed.  I conclude Employee failed to meet AS 23.30.121(b)(3)(B) and 
8 AAC 45.093.

C. Employee is unable to demonstrate exposure to a carcinogen associated with prostate cancer.

Finally, even if Employee had a qualifying medical examination upon hire and annual medical exams during the first seven years of employment, Employee must still demonstrate exposure to a known carcinogen, as defined by the International Agency for Research on Cancer or the National Toxicology Program, in the course of employment.  Further, he has to show the carcinogen he was exposed to is associated with disabling prostate cancer.  In my opinion, Employee was not able to demonstrate this exposure.  
However, my colleagues have relied upon portions of the Report on Carcinogens, Twelfth Edition (2011), and made extensive findings regarding the types of exposure associated with prostate and other cancers.  In my opinion, disregarding the requirements of AS 23.30.121, my colleagues fail to properly analyze exposure “in the course of employment” to these carcinogens identified in their findings 96 through 107.  Further, their findings at 113 through 117 are without a sound evidentiary basis.  The National Toxicology Program, Report on Carcinogens, Twelfth Edition (Report), Soot Chapter, is relied upon by my colleagues and cites the First Annual Report on Carcinogens and the International Agency for Research on Cancer’s studies of Swedish chimney sweeps, which reports an increased cancer risk to chimney sweeps at tissue sites other than the scrotum and skin, including prostate.  The Report indicates soot contains a number of known and potentially carcinogenic chemicals, including arsenic, cadmium, chromium, nickel, and several polycyclic aromatic hydrocarbons (PAHs), including benzanthracene, benzo(a)pyrene, dibenzanthracene, and indeno 1,2,3-pyrene.  However, the Reports’ definitions and findings have not correlated soot exposure to an increased risk of prostate cancer in firefighters.  Therefore, I take exception to my colleagues’ Finding of Fact 97.  

Dr. Allem clarified the Report.  I find Dr. Allem credible and, based upon his credible opinion, I conclude there are no identified carcinogens in soot associated with prostate cancer.  

Compounds specifically addressed in the Soot Chapter of the Report include arsenic, cadmium and benzene, none of which are known carcinogens for prostate cancer.  Each shall be addressed individually.

Cancer studies in humans cited in the Report do not associate the occupation firefighter with exposure to arsenic.  The Report notes, “The general population is exposed to arsenic and arsenic compounds primarily through consumption of foods. . . .  Potential exposure to arsenic also occurs through the consumption of drinking water contaminated with arsenical pesticides, natural mineral deposits, or arsenical chemicals that were disposed of improperly. . . .  Inhalation and dermal contact are the primary routes of occupational exposure to arsenic.”  The Report indicates occupational exposure to arsenic in the United States is likely in several industries: nonferrous smelting, wood preservation, glass manufacturing, electronics, and production and use of agricultural chemicals.  Firefighting is not an occupation at risk for arsenic exposure.

Likewise, cadmium, although a carcinogen, does not increase the risk of prostate cancer.  Cadmium is associated with “elevated lung cancer risk under some industrial circumstances (Sorahan et al. 1995, Sorahan and Lancashire 1997, cited in Report on Carcinogen, Twelfth Edition).  Some early cohort studies found cadmium exposed workers at increased risk of death from prostate cancer; however, these findings were not confirmed in later cohort studies.  Report at 80.  In 2009, the International Agency for Research on Cancer reevaluated the evidence of cadmium’s carcinogenicity and reaffirmed its earlier conclusion there is sufficient evidence of cadmium’s carcinogenicity in humans for lung cancer; however, the evidence was considered “limited” for prostate and kidney cancer.  Id.  Cadmium exposure occurs through consumption of food and drinking water, inhalation of particles containing cadmium from ambient air and cigarette smoke, or ingestion of contaminated soil and dust.  Those at the highest cadmium exposure risk are smelters, welders, solderers and those handling cadmium powders.  Report at 82.  The Occupational Safety and Health Administration estimated in 1990 approximately 512,000 U.S. workers were exposed to cadmium; however, of those exposed, 70% to over 80% were exposed at concentrations below the limits set by occupational standards or guidelines.  Id.  Firefighters are not included in the workers at risk of potential exposure to cadmium.

The final carcinogen discussed in the Report’s Soot chapter is benzene.  Occupational exposure to benzene increases the risk of leukemia.  Report at 60.  The main source of human exposure to benzene is inhalation of ambient air.  It is present in the atmosphere from natural sources, which include forest fires and oil seeps, and industrial sources, which include automobile exhaust, industrial emissions, and fuel evaporation from gasoline filling stations.  Exposure is greater for people who spend significant time in motor vehicles or pumping gasoline.  Half of the total national exposure to benzene comes from cigarette smoke.  According to the Report, occupational exposure may occur when producing benzene or using substances containing benzene.  The AS 23.30.121 presumption for firefighters applies to claims for compensation for disability as a result of leukemia, the only cancer identified by the Report to be caused by exposure to benzene.  Employee did not have leukemia; he had prostate cancer, which is not a result of benzene exposure.

D. The majority opinion fails to properly consider legislative intent.

The firefighter’s presumption was considered in the House as HB 200; the companion bill in the Senate was SB 117.  I disagree with my colleagues’ interpretation of AS 23.30.121 and the legislature’s intent regarding what a firefighter must demonstrate under AS 23.30.121(b)(3)(C) to establish the presumption.  This portion of the statute specifically states:

(3)
the presumption established in (1) of this subsection applies only to an active or former firefighter who has a disease described in (1) of this subsection that develops or manifests itself after the firefighter has served in the state for at least seven years and who

. . .

(C)
with regard to diseases described in (1)(c) of this subsection, demonstrates that, while in the course of employment as a firefighter, the firefighter was exposed to a known carcinogen, as defined by the International Agency for Research on Cancer or the National Toxicology Program, and the carcinogen is associated with a disabling cancer.

My colleagues determined there is no credible testimony or evidence Employer introduced to disprove the presumption because the Alaska legislature determined occupational exposure to carcinogens during firefighting causes prostate cancer.  I disagree.  My colleagues quote legislative history to support their conclusions and findings.  However, there is critical history regarding AS 23.30.121(b)(3)(C) which they failed to consider.  Specifically, the Senate Health, Education & Social Services Committee Minutes clearly reflect the legislative intent.  “If the workers’ compensation claim involves any of the listed cancers, the firefighter must demonstrate that during the course of employment they were exposed to a known carcinogen related to the disabling cancer.”  See February 18, 2008 Senate Health, Education & Social Services Committee Minutes.  Considering this legislative history is critical to properly interpreting 
AS 23.30.121(b)(3)(C).  In doing so, I find firefighting is not an occupation identified by the National Toxicology Program to be susceptible to prostate cancer.  Further, 
Dr. Allems was the only expert testimony provided at hearing.  I rely on his opinion there are no known prostate carcinogens.  In my opinion, Employee did not meet the requirements of 
AS 23.30.121 for the presumption to attach.  

AS 23.30.121(a) provides, “This presumption of coverage may be rebutted by a preponderance of the evidence.  The evidence may include the use of tobacco products, physical fitness and weight, lifestyle, hereditary factors, and exposure from other employment or nonemployment activities.”  I interpret “presumption of coverage” to refer to AS 23.30.010(1) and to be the same as the definition of “injury,” at AS 23.30.395(24), which means “accidental injury or death arising out of an in the course of employment and an occupational disease that arises . . . naturally out of the employment or that naturally or unavoidably results from an accidental injury.”  If Employee relies only on the presumption, and Employer rebuts the presumption, the evidence is weighed.  If Employer’s evidence outweighs Employee’s, the claim is not compensable.  As discussed below, the weight of evidence shows Employee’s claim is not compensable.

2. Employee’s Claim Is Not Compensable Under AS 23.30.121

In Employee’s case, as I previously stated, I do not think the presumption attaches because Employee has not demonstrated exposure causing disabling prostate cancer.  However, even if the AS 23.30.121 presumption attached, I find Employer rebutted the presumption by a preponderance of the evidence.  The statute’s legislative history clarifies how an employer may overcome the presumption.  “In all instances a preponderance of the evidence can negate or overcome the presumption. . . .  It also allows for the presumption to be challenged and it gives examples of evidence that can be used to disprove a presumption.”  See February 18, 2008 Senate Health, Education & Social Services Committee Minutes, SB 117.  “[T]he burden of proof will shift to the employer; the employer will prove that person didn’t contract one of the enumerated cancers or diseases due to his/her work.”  Employee has produced no evidence from his attending physician making a connection between his work as a firefighter and prostate cancer.  In fact, Employee’s treating physician is unable to make the connection.  

Employee is relying solely on the presumption, with absolutely no supporting medical evidence demonstrating his exposure is associated with disabling prostate cancer.  Consequently, in reliance upon Dr. Allems’ testimony, Employer is able to negate and overcome the presumption Employee’s prostate cancer was a result of his work as a firefighter by a preponderance of the evidence.  I rely on Dr. Allems’ report and testimony that Employee’s diagnosis at age 54 with prostate cancer is unfortunate but common in the general public, coupled with his testimony there are no known carcinogens which cause prostate cancer and the National Toxicology Program’s Report which supports Dr. Allems’ report and testimony.  Further, I rely on 
Dr. Allems’ opinion Employee’s occupational history put him at highest risk for direct exposure to the products of combustion and overhaul gases in only his first three years as a firefighter.  Promotions in his subsequent years as a firefighter significantly reduced potential for unprotected exposure to products of combustion.  Regardless, these exposures are not carcinogens associated with prostate cancer.  Further evidence rebutting the presumption by a preponderance of the evidence includes: 

· General epidemiological data shows highest rates of prostate cancer among white collar workers and other jobs that do not entail undue occupational exposure to carcinogens.

· Toxicological literature fails to identify a known or probable prostate carcinogen.

· Firefighter data consistently fails to show an increased risk of prostate cancer.

· Benzene is not associated with prostate cancer by any authoritative agency.

· Soot is not associated with prostate cancer in the medical literature.

· Employee’s exposure to soot and benzene have no known relationship to prostate cancer and neither is recognized as prostate carcinogens.

Allems’ Report, December 22, 2010 at 15.

3. Employee’s Claim Is Not Compensable Under AS 23.30.120.

If Employee’s claim is not compensable under AS 23.30.121, Employee is still entitled to raise the presumption under AS 23.30.120.  Admittedly, unlike AS 23.30.121, proving a claim under 
AS 23.30.120 requires more than demonstrating mere exposure to a known carcinogen associated with prostate cancer.  Under AS 23.30.120, it is presumed, in the absence of substantial evidence to the contrary, that a claim for compensation comes within the provisions of this chapter.  The presumption’s application involves a three-step analysis.  Louisiana Pacific Corp. v. Koons, 816 P.2d 1379, 1381 (Alaska 1991).  First, Employee must establish a “preliminary link” between the “claim” and his employment.  In less complex cases, lay evidence may be sufficiently probative to make the link.  VECO, Inc. v. Wolfer, 693 P.2d 865, 871 (Alaska 1985).  Employee need only adduce “some,” “minimal” relevant evidence (Cheeks v. Wismer & Becker/G.S. Atkinson, J.V., 742 P.2d 239, 244 (Alaska 1987)) establishing a “preliminary link” between the “claim” and the employment.  Burgess Construction Co. v. Smallwood, 623 P.2d 312, 316.  The witnesses’ credibility is of no concern in this first step.  Excursion Inlet Packing Co. v. Ugale, 92 P.3d 413, 417 (Alaska 2004).

Second, once the preliminary link is established, the presumption is raised and attaches to the claim.  Employer has the burden to overcome the raised presumption by coming forward with substantial evidence, which is the amount of relevant evidence a reasonable mind might accept as adequate to support a conclusion.  Miller v. ITT Arctic Services, 577 P.2d 1044, 1046 (Alaska 1978).  Employer’s evidence is viewed in isolation, without regard to Employee’s evidence.  Id. at 1055.  Therefore, credibility questions and weight accorded Employer’s evidence is deferred until after it is decided if Employer produced a sufficient quantum of evidence to rebut the presumption.  Norcon, Inc. v. Alaska Workers’ Compensation Board, 880 P.2d 1051, 1054 (Alaska 1994); citing Big K Grocery v. Gibson, 836 P.2d 941 (Alaska 1992).

If Employer produces substantial evidence rebutting the presumption, the presumption drops out, and Employee must prove all elements of the “claim” by a preponderance of the evidence.  Louisiana Pacific Corp. v. Koons, 816 P.2d 1381; citing Miller v. ITT Services, 577 P 2d. 1044, 1046.  The party with the burden of proving asserted facts by a preponderance of the evidence must “induce a belief” in the fact finders’ minds the asserted facts are probably true.  Saxton v. Harris, 395 P.2d 71, 72 (Alaska 1964).  

In questions involving work-relatedness of injuries arising after November 5, 2005, employment must be “the substantial cause” of the disability or need for medical treatment (AS 23.30.010(a)).  In Runstrom v. Alaska Native Medical Center, AWCAC Decision No. 150 (March 25, 2011), the Alaska Workers’ Compensation Appeals Commission (AWCAC) set out how to apply the presumption analysis for post November 5, 2005 injuries.  The commission stated, “if the employer rebuts the presumption, it drops out, and the employee must prove, by a preponderance of the evidence, that in relation to other causes, employment was the substantial cause of the disability, need for medical treatment, etc.  Should the employee meet this burden, compensation or benefits are payable” (id.).  The commission further stated an employer need only demonstrate work is not the substantial cause and does not need to rule out employment as the substantial cause (id.). 

Moreover, since Employee is not entitled, in my opinion, to the presumption in AS 22.30.121, he should be required to bring his claim under the AS 23.30.120 presumption.  He cannot raise the presumption.  In fact, the parties stipulated he did not meet the AS 23.30.120 presumption.  Further, his inability to raise the presumption is manifested by the evidence.  On December 12, 2008, Dr. Lund did not have evidence, nor did he believe, Employee’s prostate cancer was work related.  On July 26, 2010, Employee requested Dr. Lund take a neutral position regarding whether Employee’s prostate cancer was caused by work related exposure and, further, to write a letter confirming his neutral position.  Dr. Lund indicated he had no opinion and could not state Employee’s work conditions or exposure was the substantial cause of Employee’s prostate cancer.  

Even if he could raise the presumption, in reliance on the Le Masters report, Cancer Risk Among Firefighters: A Review and Meta-analysis of 32 Studies.  Employer is able to rebut the presumption with Dr. Allems’ opinion there are no known prostate carcinogens. 

At the third stage of the presumption, I would rely on the National Toxicology Program’s finding firefighting is not an occupation susceptible to prostate cancer and Dr. Allems’ opinion there are no known prostate carcinogens.  I find the National Toxicology Program’s findings and 
Dr. Allems’ opinion entitled to greater weight than the Le Masters’ report, which I found to be of limited value and not viable.  

4. Employee Intentionally Delayed and is Obtaining a Double Recovery.

As final matters, I am troubled Employee waited more than 30 days after he knew of his prostate cancer diagnosis and until after the statute’s effective date to file his claim.  I am also troubled Employee received medical treatment through Employer’s health self-funded health plan and received disability benefits through Employer’s disability policy.  There is no indication in the record whether Employee will benefit twice if he now receives workers’ compensation benefits, but no evidence he will not.  Employee should not be allowed a double recovery.

For these reasons, I would find Employee not entitled to workers’ compensation benefits for his prostate cancer.  
















________________________________
















Linda Hutchings, Member

If compensation is payable under the terms of this decision, it is due on the date of issue.  A penalty of 25 percent will accrue if not paid within 14 days of the due date, unless an interlocutory order staying payment is obtained in the Alaska Workers’ Compensation Appeals Commission.

If compensation is awarded, but not paid within 30 days of this decision, the person to whom the compensation is payable may, within one year after the default of payment, request from the board a supplementary order of default. 

APPEAL PROCEDURES

This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Effective November 7, 2005 proceedings to appeal must be instituted in the Alaska Workers’ Compensation Appeals Commission within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board. If a request for reconsideration of this final decision is timely filed with the Board, any proceedings to appeal must be instituted within 30 days after the reconsideration decision is mailed to the parties or within 30 days after the date the reconsideration request is considered denied due to the absence of any action on the reconsideration request, whichever is earlier. AS 23.30.127.

An appeal may be initiated by filing with the office of the Appeals Commission: (1) a signed notice of appeal specifying the board order appealed from and 2) a statement of the grounds upon which the appeal is taken.  A cross-appeal may be initiated by filing with the office of the Appeals Commission a signed notice of cross-appeal within 30 days after the board decision is filed or within 15 days after service of a notice of appeal, whichever is later.  The notice of cross-appeal shall specify the board order appealed from and the grounds upon which the cross-appeal is taken.  AS 23.30.128.

RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under 
AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION

Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.  

CERTIFICATION

I hereby certify the foregoing is a full, true and correct copy of the Final Decision and Order in the matter of JOHN ADAMSON, Employee / applicant; v. MUNICIPALITY OF ANCHORAGE  (self-insured), employer, Case No. 200815548; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 16 day of September 2011.



__________________________________



Jean Sullivan, Office Assistant I
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� Bates stamped MOA 000001 through MOA 000069.


� Bates stamped MOA 003660-MOA 003670.


� Bates stamped MOA 000786, 000787, 000788, 000789, and 000790, provided to Claimant by Employer during discovery.


� Bates stamped MOA Bates stamped pages 000282-000283, 000293, 000304-000306, 000308-000311, 000329, 000766-000769, 000771-000774, 000784-000790, 001258-001259, provided to Claimant by Employer during discovery.


� Employer also alleges AS 23.30.121 violates the equal protection clause of the Alaska Constitution by unfairly discriminating against firefighters with less than seven years of service, and those who have not had qualifying or annual medical examinations; and by unfairly discriminating against other employees who may be exposed to toxins and carcinogens at work, but who are held to the more rigorous compensability standard set out at AS 23.30.120.  The board lacks jurisdiction to consider constitutional issues, and declined to address Employer’s constitutional claims.


� “Immediately Dangerous to Life and Health,” http://www.cdc.gov/niosh/idlh/intridl4.html.


� This result was consistent with a non-employment related urological examination Claimant underwent on March 31, 2003, where no abnormalities were detected in an examination of Claimant’s prostate.  (Genitourinary Physical Examination, Lawrence Strawbridge, MD, March 31, 2003).


� National Fire Protection Association.


� “The fact that firefighters are exposed to carcinogens in smoke and post-fire gasses is indisputable.  It is accepted that firefighters, in the usual course of their firefighting duties, are exposed to numerous toxins and recognized human carcinogens that are unavoidably present in the general products of combustion-smoke, particulates, vapors and fumes.  Depending on the specific compound being consumed by fire (e.g. plastic, preserved wood, stored chemicals, asbestos containing building materials, etc.), carcinogens may be elaborated that are more specific to that particular material.  Recognized and suspected human carcinogens that can be present in products of combustion include asbestos, polyaromatic hydrocarbons, benzo(a)pyrene, benzene, formaldehyde, arsenic, dioxins, polychlorinated biphenyls and vinyl chloride…[s]ome inhalation of airborne carcinogens, and skin contact with soots containing carcinogens obviously is unavoidable in the firefighting profession.”  (footnotes omitted) (Allems Report at 11).


� “Exposure to soots was first associated with scrotal cancer (a rare tumor) among chimney sweeps in 1775.  Numerous case reports and several epidemiological studies have since confirmed an increased risk of scrotal and other skin cancers among chimney sweeps…Since soots were reviewed for listing in the First Annual Report on Carcinogens…follow-up studies of Swedish chimney sweeps reported increased risks of cancer at other tissue sites, including prostate…Occupational exposure to soot may occur among chimney sweeps…firefighters…and anyone who works where organic materials are burned.  (italics added)(Substance Profile “Soot,” Report on Carcinogens, Twelfth Edition (2011), U.S. Department of Health and Human Services, Public Health Service, National Toxicology Program.)  





� Federal Register, Vol. 70. No. 25, Tuesday, February 8, 2005, Notices at 6721.


� Federal Register, Vol 76, No. 121, Thursday June 23, 2011, Notices at 36923-36924.


� See also Comments of Mark Drygas, President, Alaska Professional Fire Fighters Association, Committee Minutes, Senate Labor & Commerce Committee, April 12, 2007, at 1:43:10,  Committee Minutes, Senate Finance Committee, April 10, 2008, at 10:30:51-10:33:18 am,  Committee Minutes, Senate Health, Education & Social Services Committee, February 18, 2008 at 1:57:43 pm; Comments of Jennifer Baxter, Staff to Sponsor Dahlstrom, Committee Minutes, Senate Finance Committee, at10:34:55 a.m.; Comments of Senator Hollis French, companion Senate bill sponsor, Committee Minutes, Senate Labor & Commerce Committee, at 1:38:42 pm. (“This presumption is restricted to diseases known to occur with greater frequency among firefighters..”); Comments of Senator Hollis French, Committee Minutes, Senate Health, Education & Social Services Committee, February 18, 2008 at 1:36:30 pm.;  Comments of Eric Tulak, Anchorage fire fighter,  Committee Minutes, Senate Labor & Finance Committee, April 12, 2007 at  1:56:18 pm, 1:58:13 pm;  Comments of Andy Moderow, staff to Senator French, commenting on the companion Senate Bill 117, Committee Minutes, Senate Labor & Commerce Committee, May 3, 2007 at 1:45:01 pm (“It would create a presumption that certain diseases that are found more often in firefighters are work-related.”), and February 5, 2008 at 1:32:27 pm; Comments of Mike Davidson, Alaska Professional Firefighters’ Association, Committee Minutes, Senate Labor & Commerce, May 3, 2007 at 1:49:02 pm (“[I]t’s very difficult to file under the current Workers’ Compensation system, because a direct link to exposure is hard to establish.  On the other hand, medical evidence demonstrates that the very limited scope of diseases they have named are very likely to be associated with being a firefighter.  These illnesses are acquired in rates hundreds of times higher than the average populace.  In the case of cancers…frequently no other link can be drawn to a source of the disease other than the firefighting occupation.”).





� See also Ms. Huber’s comments to House Labor & Commerce, April 27, 2007, at 4:06:52 p.m.: “…in order to qualify, a firefighter must have worked as a firefighter for at least seven years before developing or manifesting the disease…;” See also House Sponsor Rep. Dahlstrom’s opening comments to House Finance Committee, February 14, 2008 explaining the bill establishes a presumption for “firefighters who have had a qualifying medical exam and who have been on the job for at least seven years.”  In comments before the Senate Labor & Commerce Committee, Mike Davidson, Alaska Professional Firefighters’ Association noted the physical exam requirement is for employers’ protection, to protect employers from frivolous claims or claims that aren’t justified for diseases that had been acquired prior to coming to that employer.  He argued that employers who aren’t providing the physicals for their employees are being irresponsible to the constituents they represent because they have no baseline to track if later on these employees do become sick.  May 3, 2007 at 1:53:10 p.m.  Andrew Moderow, staff for Senator Hollis French, sponsor of companion bill SB 117 explained a purpose of the medical examination is to ensure the ailment is not present before the claim is filed.  Committee Minutes, Senate Labor & Commerce, February 5, 2008 at 1:32:27 p.m., remarks repeated by Senator French before the Senate Health, Education & Social Services Committee on February 18, 2008, at 1:36:30 p.m.  Senator French noted “to qualify for the presumption, a fire fighter must have served at least seven years and must have had a medical exam that didn’t show evidence of the diseases.”


� In response to the Alaska Supreme Court’s strong recommendation the board adopt procedures to “fill the procedural void relating to medical reports and the right of cross-examination,” contained in Commercial Union Insurance Companies v. Smallwood, 550 P.2d 1261, 1267 (Alaska 1976),  the board amended 8 AAC 45.120 in 1983 to add Subsections (f) – (i). McKee v. Merriman Electric Corp., 1985 WL 50228 (Alaska Work. Comp. Bd.) (January 9, 1985) at 8-9.  The original version of 8 AAC 45.120(f) explicitly included “medical records” among the written evidence which must be filed, at that time 14 days before hearing, on a “notice of intent to rely.”  Those references to “medical records” and “notice of intent to rely” were subsequently repealed and replaced with the current language, which states “The right to cross-examination specified in this subsection does not apply to medical reports…a cross-examination request for the author of a medical report must be made in accordance with 8 AAC 45.052.”  The original version of Subsection (i), since repealed, also provided:  “Written evidence and notice of intent to rely, not served upon all parties more than 14 days before the hearing is inadmissible if timely objection is raised.”  Id.   


� E.g. City of Superior v. Department of Industry, Labor and Human Relations, 84 Wis.2d 663, 267 N.W.2d 637 (Wis. 1978)(Physician’s medical report, which was made at time fireman became a firefighter and which stated that fireman’s heart and cardiovascular system was normal, was admissible under hearsay exception governing records of regularly conducted activity.).
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