SARAH BERGEN v. PROVIDENCE ALASKA MEDICAL CENTER & AFOGNAK NATIVE CORP. 
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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 115512
Juneau, Alaska 99811-5512

	SARAH A. BERGEN, 

                                                  Employee, 

                                                     Applicant

                                                   v. 

PROVIDENCE ALASKA MEDICAL CENTER, its insurere PROVIDENCE HEALTH SYSTEM – WASHINGTON

                                                  Employer,

                                                   and 

AFOGNAK NATIVE CORP, its insurer ZURICH AMERICAN INSURANCE CO,

                                                  Employer,,

                                                     Defendants.
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	INTERLOCUTORY DECISION 

AND ORDER

AWCB Case Nos.  201002658, 201002657, 

200519957
AWCB Decision No.  11-0142
Filed with AWCB Anchorage, Alaska

on September 19, 2011


Sarah Bergen’s June 28, 2011 petition to “unjoin” or separate the three numbered cases, her September 23, 2010 amended petition for a Second Independent Medical Evaluation (SIME), her three April 25, 2011 petitions for protective orders, her May 17, 2011 petition for protective order and Afognak Native Corporation’s (Afognak) May 10, 2011 petition to compel Ms. Bergen to sign releases were heard on July 27, 2011.  Ms. Bergen appeared and testified.  Attorney Robert Bredesen represented Afognak and its insurer.  Attorney Shelby Davison represented Providence Alaska Medical Center (Providence) and its insurer.  The record closed at the conclusion of the hearing on July 27, 2011. 


ISSUES
Ms. Bergen contends the three cases should be separated because Afognak is using joinder to discover matters not related to her injury with Afognak.  She also seeks protective orders against several releases requested by Afognak, contending the information sought is not related to her work injury with Afognak.  Finally, Ms. Bergen contends an SIME is appropriate and should be ordered, because there are both medical disputes and gaps in the medical record.

Both employers oppose separating the cases at this time.  They contend the cases involve “overlapping” injuries as some of the same body parts were injured in both cases and both employers are potentially liable.  Afognak opposes the protective orders sought by Ms. Bergen, and its petition to compel asks that she be ordered to sign the releases.  Providence takes no position on the Ms. Bergen’s petitions for protective order or Afognak’s petition to compel.  Afognak agrees that an SIME may be appropriate, but contends it should be allowed to conduct discovery before an SIME is scheduled.  Providence agrees to an SIME limited to Ms. Bergen’s neck and shoulders, but it opposes an SIME at this time if other issues are included.  

1. Should the three cases be separated?

2. Should Ms. Bergen be ordered to sign releases?

3. Should an SIME be ordered now?


FINDINGS OF FACT
The following findings of fact and factual conclusions, limited to those necessary to address the issues presented, are established by a preponderance of the evidence:

1. On June 1, 2005, Ms. Bergen reported she had been injured while working for Afognak.  The report of injury, which was not signed by Ms. Bergen, describes the injury as “[n]eck pain shoulder arm numbness and tingling associated with talking on the phone using headset.”  (Report of Injury, June 2, 2005).  

2. Ms. Bergen began treating at Bilan Chiropractic.  Dr. Mark Bilan stated Ms. Bergen “was injured while talking on the phone at work repetitively.”  (Physician’s Report, June 4, 2005).  Dr. Bilan referred her to Dr. Larry Levine who diagnosed “cervical spine pain with radiation into the arms and numbness,” “ulnar neuropathy of bilateral elbows and some slight cervical root level irritation,” and “[b]ruising throughout the body, probable bleeding disorder.”  (Levine Report, November 1, 2005).  Dr. Levine did not address whether the conditions were work related. 

3. On November 21, 2005, Afognak controverted all benefits based on an Employer’s Independent Medical Evaluation (EIME).  (Controversion Notice, November 12, 2005).  

4. In a letter to the board dated December 22, 2005, Ms. Bergen asked for further medical benefits and a hearing on Afognak’s controversion.  (Bergen December 22, 2005 letter).  It is unclear why, but Ms. Bergen’s letter was not served on Afognak.  (Record).  No further action was taken in connection with Ms. Bergen’s injury with Afognak until she filed a workers’ compensation claim against Afognak dated January 14, 2011.  (Record; Workers’ Compensation Claim, January 14, 2011).  

5. In a chart note dated September 14, 2009, Dr. David Wilcox, a psychologist, stated that Ms. Bergen “had Rx for Percocet.  She copied Rx” and the pharmacist called her doctor and the police.  (Dr. Wilcox Chart Note, September 14, 2009).

6. On January 18, 2010, while working for Providence, Ms. Bergen fell when an exercise ball she was sitting on broke.  She reported an injury to her lower back and hip.  (Report of Injury, March 24, 2010).  

7. On March 8, 2010, Ms. Bergen reported neck pain and mental stress as a cumulative injury from her work equipment.  (Report of Injury, March 24, 2010)  At the February 7, 2011 prehearing conference, Ms. Bergen amended her claim to include an injury to her upper extremities.  (Prehearing Conference Summary, February 7, 2011).  At hearing, Ms. Bergen explained the mental stress arose from Providence’s repeated failures to provide ergonomic accommodations to allow her to perform her job without pain.  (Bergen).

8. On June 7, 2010, at the request of Providence, Ms. Bergen attended a psychological EIME with Dr. Eric Goranson.  Dr. Goranson’s primary diagnosis was borderline personality disorder.  In regard to Ms. Bergen’s mental stress claim he stated “[b]orderline personality disorder is not ‘caused’ by work stress, rather it is the other way around, borderline patients typically cause significant problems in the workplace.”  In response to a question as to Ms. Bergen’s ability to perform her job, Dr. Goranson opined that “the predominate cause of her inability to work . . is probably related to the medication regime that she is currently taking.”  (Goranson Report, June 7, 2010).  

9. Providence controverted all benefits for both the January 18, 2010 and March 8, 2010 injuries.  (Controversion Notices, June 16, 2010).  

10. Ms. Bergen filed two petitions and a workers’ compensation claim dated September 23, 2010.  The workers’ compensation claim sought benefits in connection with the March 8, 2010 injury with Providence.  One petition requested an SIME.  The second petition asked to join her two claims against Providence with her claim against Afognak.  (Workers’ Compensation Claim, September 23, 2010; Petitions, September 23, 2010).  

11. On January 14, 2011 Ms. Bergen filed a workers’ compensation claim against Afognak seeking benefits in connection with the June 1, 2005 injury.  (Workers’ Compensation Claim, January 14, 2011).  On February 6, 2011 she filed a workers’ compensation claim against Providence seeking benefits in connection with the January 18, 2010 injury.  (Workers’ Compensation Claim, February 6, 2011).  

12. The cases were joined at the March 22, 2011 prehearing conference. (Prehearing Conference Summary, March 22, 2011).  

13. On April 25, 2011, Ms. Bergen filed three petitions seeking protective orders against releases Afognak had requested.  One release was for Alaska workers’ compensation records “relating to mental stress, neck, back, shoulders, upper and lower extremities.”  The second was for Ms. Bergen’s medical and employment records with Providence including information related to “the mental stress injury, neck, back, shoulders, upper extremities and lower extremities.”  The third release was for pharmacy records, but at hearing counsel for Afognak stated that release had been withdrawn and replaced with a modified pharmacy release.  (Petitions, April 25, 2011; Representations of counsel).  

14. On May 10, 2011, Afognak filed a petition to compel Ms. Bergen to sign and return the releases that were the subject of her April 25, 2011 petitions for protective order as well as the modified pharmacy release it had sent her.  The modified pharmacy release sought the names of the drugs prescribed, dosage, quantity, and date filled, as well as the name of the prescribing physician. (Answer to April 25, 2011 Petitions and Cross-Petition to Compel, May 10, 2011).  

15. On May 17, 2011, Ms. Bergen petitioned for another protective order regarding Afognak’s modified pharmacy release.  (Petition, May 17, 2011). 

16. On June 8, 2011 the board approved a compromise and release agreement in which the parties settled Ms. Bergen’s claims for benefits for all three injuries except for medical benefits.  Under the C&R, medical benefits specifically included Ms. Bergen’s right to request an SIME.  (Compromise and Release Agreement).  


PRINCIPLES OF LAW
AS. 23.30.001. Intent of the legislature and construction of chapter.

It is the intent of the legislature that

[image: image1](1) this chapter be interpreted so as to ensure the quick, efficient, fair, and predictable delivery of indemnity and medical benefits to injured workers at a reasonable cost to the employers who are subject to the provisions of this chapter;

8 AAC 45.040 Parties 

. . . .

(j) In determining whether to join a person, the board or designee will consider 

(1) whether a timely objection was filed in accordance with (h) of this section; 

(2) whether the person's presence is necessary for complete relief and due process among the parties; 

(3) whether the person's absence may affect the person's ability to protect an interest, or subject a party to a substantial risk of incurring inconsistent obligations; 

(4) whether a claim was filed against the person by the employee; and 

(5) if a claim was not filed as described in (4) of this subsection, whether a defense to a claim, if filed by the employee, would bar the claim. 

. . . .

(l) After the board hears the joined cases and, if appropriate, the division will separate the case files and will notify the parties. If the joined case files are separated, a pleading or documentary evidence filed thereafter by a party must list only the case number assigned to the particular injury with the employer filing the pleading or documentary evidence. 

AS 23.30.095.  Medical treatments, services, and examinations.

. . . .

(k) In the event of a medical dispute regarding determinations of causation, medical stability, ability to enter a reemployment plan, degree of impairment, functional capacity, the amount and efficacy of the continuance of or necessity of treatment, or compensability between the employee’s attending physician and the employer’s independent medical evaluation, the board may require that a second independent medical evaluation be conducted by a physician or physicians selected by the board from a list established and maintained by the board. . . .

AS 23.30.110.  Procedure on claims.

. . . .

(g) An injured employee claiming or entitled to compensation shall submit to the physical examination by a duly qualified physician which the board may require. The place or places shall be reasonably convenient for the employee. The physician or physicians as the employee, employer, or carrier may select and pay for may participate in an examination if the employee, employer, or carrier so requests. Proceedings shall be suspended and no compensation may be payable for a period during which the employee refuses to submit to examination.

In Smith v. Anchorage School District, AWCAC Decision No. 050 (January 25, 2007), at 8, the AWCAC addressed AS 23.30.095(k): 

[t]he statute clearly conditions the employee’s right to an SIME . . . upon the existence of a medical dispute between the physicians for the employee and the employer. (emphasis omitted)

In Bah v. Trident Seafoods Corp. AWCAC Decision No. 073 (February 27, 2008) at 5, the AWCAC further outlined the board’s authority to order an SIME under §110(g), as follows:

[T]he board has discretion to order an SIME when there is a significant gap in the medical or scientific evidence and an opinion by an independent medical examiner or other scientific examination will help the board in resolving the issue before it 

Under either AS 23.30.095(k) or AS 23.30.110(g), the AWCAC noted the purpose of ordering an SIME is to assist the board, and is not intended to give employees an additional medical opinion at the expense of employers when employees disagree with their own physician’s opinion.  Id.  When deciding whether to order an SIME, the board typically considers the following criteria, though the statute does not require it:

1)  Is there a medical dispute between Employee’s physician and an EME?

2)  Is the dispute significant? and

3)  Will an SIME physician’s opinion assist the board in resolving the disputes?
See, Deal v. Municipality of Anchorage (ATU), AWCB Decision No. 97-0165 at 3 (July 23, 1997).    Accordingly, an SIME pursuant to AS 23.30.095(k) may be ordered when there is a medical dispute, or under AS 23.30.110(g) when there is a significant gap in the medical or scientific evidence.  

AS 23.30.135.  Procedure before the board. 

(a) In making an investigation or inquiry or conducting a hearing the board is not bound by common law or statutory rules of evidence or by technical or formal rules of procedure, except as provided in this chapter.  The board may make its investigation or inquiry or conduct its hearing in the manner by which it may best ascertain the rights of the parties. . . .

AS 23.30.107. Release of information.

[image: image2](a) Upon written request, an employee shall provide written authority to the employer, carrier, rehabilitation specialist, or reemployment benefits administrator to obtain medical and rehabilitation information relative to the employee's injury. The request must include notice of the employee's right to file a petition for a protective order with the division and must be served by certified mail to the employee's address on the notice of injury or by hand delivery to the employee. This subsection may not be construed to authorize an employer, carrier, rehabilitation specialist, or reemployment benefits administrator to request medical or other information that is not applicable to the employee's injury.

The touchstone case for discovery in workers’ compensation cases is Granus v. Fell, AWCB Decision No. 99-0016 (January 20, 1999), which adopted a two-step analysis.  The first step in analyzing a discovery issue is to identify the matters at issue in the case.  The second step is to ask whether the information sought is reasonably calculated to lead to facts that will have any tendency to make a question at issue in the case more or less likely.  “Reasonably calculated” means more than a mere possibility, but not necessarily a probability.  

Releases for mental health records can be particularly problematic:  

The difficulty lies in the sensitive nature of mental health records. Employee's previous mental health or psychological records, to the extent they exist, may be relevant to her claims. But experience, judgment, observations, unique or peculiar facts of the case and inferences drawn from all of the above inform further that many people have deeply personal, sensitive, or embarrassing events in their lives, which may have caused them mental health issues at one time, but would have nothing to do with their pending workers' compensation claims.  Chapman v. Tom Thumb Montessori Schools, AWCB Decision No. 09-0209 (December 30, 2009) at 11.

In Chapman the employer was arguing that the employee’s mental health was a greater cause of the employee’s disability and need for medical treatment than was the work injury, even though the employee was not claiming any mental health related benefits.  A doctor had linked psychological factors to the employee’s physical condition, and the board held that mental health releases were both relevant to an issue in the case and reasonably calculated to lead to admissible evidence on the issue.  

Pharmacy records are often problematic as well.  A wholesale identification of all prescription medications could reveal highly personal information not relevant to the issues.  Some drugs may be so closely associated with particular conditions that the mere fact they have been prescribed would, for all intents and purposes, reveal the underlying diagnosis, which may be irrelevant to the work injury.  Also, because doctors may prescribe drugs for unusual or “off label” purposes, a pharmacist may not be able to relate a prescription to a specific injury.  Adkins v. Alaska Job Corps Center, AWCB Decision. No. 07-0128 (May 16, 2007) addressed those concerns by limiting pharmacy releases to the names of prescribing physicians during the appropriate period, without identifying the prescription medications.  Employers could then contact the prescribing physicians to determine if medications relate to the injury.  

Under Granus and later cases, a general rule developed that employers are entitled to releases restricted to the same body part involved in the present case and going back two years prior to the first injury to those body parts.   See, e.g. Studnek v. Municpality of Anchorage, AWCB Decision No. 11-003 (January 6, 2011).  While the general rule may provide an appropriate shortcut in most cases, the real test for whether information is discoverable is that set out in Granus.  In Robert W. Teel, v. J.E. Thornton General Contracting and Nana Regional Corporation, AWCB Decision No. 10-0188 (November 22, 2010), the board found releases going back to 1980 to be reasonable, even though the employee’s work injury was in 2006.  Similarly, in Tschantz v. Anchorage School District, AWCB Decision No. 90-0224 (October 5, 1990) the Board ordered the release of mental health records for 10 years prior to the injury in spinal injury case involving chronic pain or chronic pain syndrome. 

8 AAC 45.110. Record of proceedings 

(a) Evidence, exhibits, or other things received in evidence at a hearing or otherwise placed in the record by board order and any thing filed in the case file established in accordance with 8 AAC 45.032 is the written record at a hearing before the board. A person may see or get a copy of the written record in accordance with this subsection and after completing and giving the division a written request, providing identification, and paying the fee, if required under 8 AAC 45.030. Under this section, 

(1) a party to a claim or a petition or a party's representative who has filed an entry of appearance in a case may see or get a copy of the written record, including medical and rehabilitation reports, for all of the employee's case files; for purposes of this paragraph, "a party to a claim or a petition" is the employee, the employer, the insurer, a person sought to be joined or consolidated to a claim or petition, or the rehabilitation specialist appointed or selected in accordance with AS 23.30.041 ; 

ANALYSIS

1. Should the three cases be separated?

The board’s regulations clearly contemplate that in some situations it may be appropriate to separate cases that have been joined.  8 AAC 45.040(l) states that the cases may be separated after hearing “if appropriate.”  Here, the parties’ C&R eliminated the need for a hearing on all issues except medical benefits.  When the parties have resolved most issues without a hearing, it would fly in the face of the quick, efficient and fair requirement of AS 23.30.001 to insist on a hearing before considering whether claims should be separated.

Ms. Bergen’s concern about the release of her mental health records to Afognak, when her mental stress claim is limited to Providence is not taken lightly.  Mental health records can contain deeply personal, sensitive, or embarrassing information.  However, as noted below in regard to the releases, separating the cases would not necessarily preclude Afognak from obtaining Ms. Bergen’s mental health records if they are otherwise relevant to Afognak’s defenses.  

Although 8 AAC 45.040(l) itself does not provide any criteria to determine whether it is appropriate to separate cases, the factors for joining cases in 8 AAC 45.040(j) provide guidance.  One of the factors is whether an objection to joinder, or in this case separation, was filed.  Both Afognak and Providence oppose separation.  A second factor is whether a claim was filed against the persons to be joined by the employee, and Ms. Bergen has filed claims against both Afognak and Providence.  Most important in this case is the question of whether the absence of a party might affect the party’s ability to protect its interests or lead to inconsistent obligations.  Here, Ms. Bergen suffered injuries to her neck and shoulders while working for both Afognak and Providence.  If the cases were separated, there is the potential for inconsistent outcomes.  In separate cases, each of the employers might successfully argue the other employer is responsible leaving Ms. Bergen without recourse against either employer.  While it is yet to be determined whether either employer is responsible, the risk of inconsistent outcomes is reduced if the cases remained joined.  Ms. Bergen’s petition to separate the cases is denied.

2. Should Ms. Bergen be ordered to sign releases?

Ms. Bergen’s April 25, 2011 petitions for protective order relate to three releases requested by Afognak.  The first was a release directed to the Alaska Worker’s Compensation Division for workers’ compensation records.  The second was a release directed to Providence for her employment file and medical records, and the third was a general pharmacy release.  

The Alaska workers’ compensation release requests “all workers’ compensation claim records relating to mental stress, neck, back, shoulders, upper and lower extremities.”  Ms. Bergen objected to the inclusion of anything other than her neck, shoulders, and arms that are the subject of her claim against Afognak.  The release directed to Providence requests Ms. Bergen’s employment file as well as her medical records, including mental stress.  Ms. Bergen only objected to the inclusion of medical records other than those related to her neck, shoulders, and arms.  As the issue for both releases is whether Afognak is entitled to mental health records, the releases can be addressed together.  Both the workers’ compensation and Providence releases are also subject to Afognak’s May 10, 2011 petition to compel.  

In his EIME report for Providence, Dr. Goranson, opined that the medications Ms. Bergen is taking for her mental health conditions were the predominate cause of her inability to work.  Dr. Goranson also stated that Ms. Bergen’s personality disorders were not caused by her workplace stress.  As was the case in Chapman, a doctor has linked psychological factors to Ms. Bergen’s physical condition.  Consequently, releases including Ms. Bergen’s mental health and mental stress claims are both relevant to medical benefits, the sole remaining issue in the case and are reasonably calculated to lead to admissible evidence on the issue.  

Ms. Bergen argued that Dr. Goranson’s report is biased, and that he mischaracterized events at the exam as well as her statements to him.  The credibility of Dr. Goranson’s report and the weight given to it are matters for a hearing on the merits.  The information sought in the releases may indeed support Dr. Goranson; on the other hand it may well support Ms. Bergen.  But given the opinions expressed in the report, Afognak is entitled to releases encompassing mental stress as well as physical ailments.  As to the releases directed to the Workers’ Compensation Division and to Providence, Ms. Bergen’s petitions for protective orders are denied, and Afognak’s petition to compel is granted.  

At hearing, Afognak’s counsel explained the pharmacy release that was the subject of one of Ms. Bergen’s April 25, 2011 petitions was being withdrawn in favor of a revised pharmacy release.  As the release has been withdrawn, the petition for a protective order is moot and will not be addressed.

Ms. Bergen’s May 17, 2011 petition for protective order concerns Afognak’s revised pharmacy release.  Afognak’s May 10, 2011 petition to compel also seeks an order compelling Ms. Bergen to sign the revised pharmacy release.  In addition to the names of the prescribing physicians, the release also requests the names of the drugs, as well as dosage, quantity and date filled.  Ms. Bergen argues that under Adkins only the name of the prescribing physician should be disclosed.  Afognak puts forth two reasons for seeking the additional information.  First, given Dr. Goranson’s opinion that the medications themselves may be the cause of Ms. Bergen’s inability to work, knowledge of all of her medications, including dosage and refill information, is relevant.  Second, Afognak points to Dr. Wilcox’s September 14, 2009 progress note which states Ms. Bergen reported she was caught using a “copied” prescription.  Although Afognak refers to this as a “forged” prescription, the record does not contain sufficient information to establish that Ms. Bergen tried to obtain prescription medication to which she was not entitled.  

Dr. Goranson’s opinion that medications, rather than employment, may be the cause of Ms. Bergen’s inability to work constitutes a cognizable defense for the employers.  As a defense, it is a “matter at issue” in the case, and the details about Ms. Bergen’s prescription drugs, including dosage, quantity and refill are information that might make it more or less likely.  While Adkins establishes what is typically relevant for pharmacy releases, it is not a hard and fast rule.  Just as the Board has recognized exceptions to the two-year limit in Granus, there are some cases where expanded pharmacy information may be discoverable.  In light of Dr. Goranson’s opinion and Dr. Wilcox’s chart note, this is just such a case.  Ms. Bergen’s May 17, 2011 petition for a protective order against the revised pharmacy release is denied and, to the extent it relates to the revised pharmacy release, Afognak’s May 10, 2011 petition to compel is granted.  

3. Should an SIME be ordered now?

Providence and Ms. Bergen agree that there are significant medical disputes regarding Ms. Bergen’s neck and shoulder and that an SIME on those issues is appropriate.  The question is whether an SIME limited to those issues should be ordered now with the possibility of another SIME later if medical disputes develop between Ms. Bergen and Afognak or whether it would be better to wait and address all issues in a single SIME.   

As to an SIME under AS 23.30.095, Afognak argues there is no current medical dispute.  While Afognak had an EIME done in 2005, it argues it has been precluded from obtaining a current EIME by Ms. Bergen’s resistance to signing medical releases.  Afognak points out that since Ms. Bergen’s January 14, 2011 worker’s compensation claim, Ms. Bergen has sought protective orders against all of its proposed medical releases.  As a result, it has been unable to obtain any medical records from Ms. Bergen’s providers since 2005 except for those which Providence has shared.  Without medical records, it has not scheduled an EIME, and as a result, there is no current medical dispute between Afognak and Ms. Bergen.  Afognak acknowledges that, once it has been able to conduct discovery and conduct an EIME, there may be medical disputes, but until that occurs an SIME is premature.  

As to an SIME under AS 23.30.110(g), Ms. Bergen argues that no doctor has yet said whether her problems with her arms are a symptom of her neck injury or whether they are due to some other cause.  She asks that the SIME address that issue.

The purpose of an SIME under either AS 23.30.095 or AS 23.30.110(g) is to assist the board.  One SIME, whether by a single doctor or a panel, that considers all of the medical evidence will be of greater assistance than two SIMEs based on different sets of medical records.  Moreover, a single SIME better serves the intent of the Act that it be interpreted to ensure the efficient delivery of benefits to an injured worker at a reasonable cost to the employers.  Ms. Bergen’s petition for an SIME is denied.  While no SIME will be ordered now, Ms. Bergen may again petition for an SIME as the medical record develops.  

CONCLUSIONS OF LAW

1. The cases will not be separated at this time. 

2. Ms. Bergen will be ordered to sign releases

3. An SIME will not be ordered at this time.


ORDER
1. Ms. Bergen’s June 28, 2011 petition to “unjoin” or separate the cases is denied. 

2. Ms. Bergen’s April 25, 2011 petitions for protective order against the releases Afognak requested for her workers’ compensation records, including mental health records, and for her employment, medical, and mental health records from Providence are denied.  To the extent Afognak’s May 10, 2011 petition to compel addresses the same releases, it is granted.  Ms. Bergen is ordered to sign the worker’s compensation release and the release directed to Providence that are the subject of her April 25, 2011 petitions and return them to Mr. Bredesen within 14 days of the day this decision and order is issued.  

3. Ms. Bergen’s May 17, 2011 petition for a protective order regarding the revised pharmacy release requested by Afognak is denied.  To the extent Afognak’s May 10, 2011 petition to compel addresses the same release, it is granted.  Ms. Bergen is ordered to sign the revised pharmacy release that is the subject of her May 17, 2011 petitions and return it to Mr. Bredesen within 14 days of the day this decision and order is issued.

4. Ms. Bergen’s September 23, 2010 petition for an SIME is denied.  Should Ms. Bergen believe medical disputes still exist, or that gaps exist in the medical record, after Afognak has conducted its discovery, she may again petition for an SIME.  

Dated in Anchorage, Alaska on September 19, 2011.





ALASKA WORKERS' COMPENSATION BOARD






Ronald P. Ringel, Designated Chairman






David Robinson, Member






Linda Hutchings, Member

RECONSIDERATION
A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION
Within one year after the rejection of a claim, or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.

PETITION FOR REVIEW

Under Monzulla v. Voorhees Concrete Cutting, 254 P.3d 341 (Alaska 2011), a party may seek review of an interlocutory or other non-final Board decision and order.  Within 10 days after service of the Board’s decision and order a party may file with the Alaska Workers’ Compensation Appeals Commission a petition for review of the interlocutory or other non-final Board decision and order.  The commission may or may not accept a petition for review and a timely request for relief from the Alaska Supreme Court may also be required.
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