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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 115512
Juneau, Alaska 99811-5512

	WASKA M. AWALIN, JR.

                                               Employee, 

                                               Applicant,

                                               v. 

ASRC ENERGY SERVICES, INC.,

                                               Employer,

                                               and 

ASRC SERVICE CENTER, INC.,

Its Workers’ Copensation Insurance Adjuster,

                                               Defendants.
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	        FINAL DECISION AND ORDER

        AWCB Case No.  200910089

        AWCB Decision No.  11-0143 

         Filed with AWCB Anchorage, Alaska

         on September 28, 2011


Waska Awalin’s (Claimant) appeal from the Reemployment Benefits Administrator (RBA) designee’s denial of eligibility for reemployment benefits was heard on August 23, 2011. Attorney Tim MacMillan represents Claimant.  Attorney Robert J. Bredesen represents ASRC Energy Services, Inc. and ASRC Service Center, Inc. (collectively, Employer or ASRC).  The record closed at the hearing’s conclusion.  The record was re-opened on August 29, 2011, when it was discovered medical records upon which the employer’s medical examiner (EME) and the rehabilitation specialist relied had not been filed.  The additional medical records were filed and the record closed on August 30, 2011.  The record re-opened for further deliberation on September 8, 2011, and closed on September 14, 2011.  The record was again re-opened for further deliberation on September 28, 2011, and closed on September 28, 2011, when deliberations concluded.

ISSUES

Claimant contends the RBA designee failed to apply controlling law when she found Claimant ineligible for reemployment benefits, and thus abused her discretion.  He contends the RBA designee failed to consider Claimant’s designated attending physician’s opinion, failed to choose a specific physician on whose opinion to rely, and preempted an independent evaluation by the assigned rehabilitation specialist.    Claimant further seeks an award of attorney fees.  

Employer contends the RBA designee’s decision is supported by substantial evidence, her determination must be upheld, and no attorney fees are due.

1.   Did the RBA designee apply controlling law and exercise sound legal discretion when she found Claimant ineligible for reemployment benefits?

2.   Was the RBA designee’s decision denying Claimant eligibility for reemployment benefits supported by substantial evidence?

3.   Is Claimant entitled to an award of attorney fees?

FINDINGS OF FACT

The following facts and factual conclusions are established by a preponderance of the evidence:  

1) On July 11, 2009, while working as a scaffolding technician for Employer, Claimant was injured while descending a narrow stairway on a drilling rig on the North Slope of Alaska.  The injury occurred when Claimant slipped, and while trying to arrest his fall, entangled his arms and shoulders in the handrails.  He felt an immediate pop in his chest, and quickly experienced pain in his shoulders and neck.  (Report of Injury, July 11, 2009; medical records).

2) He was airlifted to Providence Alaska Medical Center (PAMC) in Anchorage, where he was seen in the emergency department.  The duty physician noted pain to palpation over the left anterolateral chest wall, diffuse.  He diagnosed possible pulmonary contusion and neck sprain, and released Claimant, an Alaska native, to follow-up at Alaska Native Medical Center (ANMC) in Anchorage.  (PAMC Emergency Admit Report, July 11, 2009).

3) As an Alaska native, Claimant is entitled to medical care at ANMC.  As an Anchorage resident, he obtained his primary health care at ANMC since at least as far back as 1989.  (Experience, observations, judgment, and inferences drawn therefrom; ANMC medical records dating to 1989).

4) On July 13, 2009, at Employer’s direction, Claimant was seen at Beacon Occupational Health (Beacon), by Thomas B. Cross, PA-C, for “return-to-work clearance.”  Beacon released him to work light duty with no lifting, pushing, pulling, prolonged standing or walking and no overhead work, but referred him to ANMC for a full workup, evaluation and medical care.    (Chart note, Return to Work Authorization, Thomas B. Cross PA-C, July 13, 2009; Claimant deposition testimony at 78-79).  

5) Also on July 13, 2009, following his appointment at Beacon, Claimant was seen at ANMC.  The clinic note identifies his primary care physician as Jack Hickel, MD.  Physical examination revealed he was “very tender at sternoclavicular joints bilaterally,” with “rib insertions to sternum tender bilaterally.”  Sternoclavicular sprain and possible sternal fracture were suspected.  No imaging was conducted.  Claimant was advised to take non-steroidal anti-inflammatories, ice, rest, and avoid lifting greater than five pounds.  He was prescribed pain medication, and advised to return in 10 days to two weeks.  (Clinic note, July 13, 2009).

6) On July 27, 2009, Claimant returned to ANMC for follow-up.  He was examined by Dr. Hickel, who diagnosed chest wall and costochondrial strain, continued a lifting limitation of five pounds, and prescribed ice, Naprosyn and pain medicine.  No chart note for this visit appears to have been filed.  (Physician’s Report, J. Hickel, MD, July 27, 2009).  

7) On July 29, 2009, at the direction of Employer, Claimant was again examined at Beacon.  Certified Physician’s Assistant (PA-C) Tamara Brothers-McNeil noted Claimant’s extreme tenderness to even the lightest palpation on the right side, and his inability to internally rotate his right arm due to pain.  She sent Claimant to Alaska Innovative Imaging for magnetic resonance imaging (MRI) of his right shoulder and right sternal wall.  Her notes indicate she notified ASRC of her findings.  (Clinic note, PA-C Tamara Brothers-McNeil, July 29, 2009; Claimant deposition testimony at 78-79).

8) On July 30, 2009, Claimant underwent the MRIs Beacon ordered.  Ms. Brothers-McNeil noted the MRI of the right shoulder revealed a partial detachment of the superior labrum extending along the superior glenoid rim, as well as arthritis in his AC joint and rotator cuff and biceps tendonosis with evidence of adjacent bursitis.  The MRI of his right sternum area showed a non-displaced transversely oriented fracture of the superior aspect of the sternum with the surrounding bone marrow.  It was inferior to the manubrium and sternomanubrial chondrosis between the level of the second and third ribs.  Beacon again notified ASRC of these findings.  Ms. Brothers-McNeil referred Claimant to Orthopedic Physicians Anchorage (OPA).  (Clinic note, PA-C Tamara Brothers-McNeil, July 30, 2009; MRI Alaska Innovative Imaging, July 30, 2009)
9) On July 30, 2009, Claimant was seen at OPA by PA-C John Love.  MRI and x-ray imaging of his shoulder, and computerized tomography (CT) scan of his chest were conducted.  These appear to have been conducted within OPA, and were reviewed by PA-C Love and orthopedic specialist Robert Hall, MD.  No formal MRI, CT, x-ray or other radiology reports were produced.  A non-displaced transverse sternum fracture and probable right shoulder SLAP (superior labrum anterior to posterior) tear were again diagnosed.  Dr. Hall ordered a right shoulder glenohumeral joint injection, which was conducted on July 31, 2009.  Claimant was placed on light duty restrictions, the provider noting Claimant would satisfy the light duty restriction by doing class work by computer at home.  Claimant was to follow up with Dr. Hall in two weeks.  (OPA Health History, July 30, 2009; MRI report, Russell Fritz, MD, July 30, 2009; Chart note, John Love, PA-C, July 30, 2009; Injection report, right shoulder, Mark Beck, MD, July 31, 2009).

10) On August 6, 2009, Claimant, complaining of left lower leg and foot numbness since the original injury, more pronounced since his right shoulder and chest pain were better controlled, was again seen at Beacon.  An MRI conducted of his spine revealed a flat central protrusion at T12-L1, and broad central protrusion extending across the midline at L5-S1 with some indentation of the thecal sac. PA-C Brothers-McNeil, reporting the results of this visit to ASRC, opined Claimant’s left lower leg and foot numbness could be related to the original injury because of the way he was wedged between the handrails and tried to swing his feet back underneath him.  Ms. Brothers-McNeil noted Claimant was at that time scheduled for follow-up at OPA, but Beacon would see him back as needed.  (Chart note, Tamara Brothers-McNeil, PA-C, August 6, 2009; MRI Report, Lisa Ballehr, DO, August 6, 2009; Claimant deposition testimony at 78-79).

11) On follow-up with Dr. Hall on August 17, 2009, a decision to proceed with shoulder surgery to repair Claimant’s SLAP tear was made.  Dr. Hall noted the MRI appearance of the SLAP tear was acute rather than degenerative.  

12) On September 1, 2009, Dr. Hall performed a right shoulder arthroscopic SLAP tear repair.  On September 10, 2009, Dr. Hall prescribed physical therapy (PT).  (Operative Report, September 1, 2009; Chart note, Dr. Hall, September 10, 2009).

13) On September 10, 2009,  Claimant was also seen at OPA for low back complaints by orthopedist Edward M. Voke, MD.  Noting on MRI a bulging disc at L5-S1 on the left side, Dr. Voke opined “I feel his back problem is secondary to his industrial injury.”  Dr. Voke referred Claimant to Shawn Johnston, MD, a physiatrist, for an epidural steroid injection for the lumbosacral pain Claimant was reporting.  (Chart note, Dr. Voke, September 10, 2009).

14) On September 17, 2009, Dr. Johnston, performed a lumbar epidural injection.  (Procedure note, Alaska Spine Center, Dr. Johnston, September 17, 2009).

15) On September 22, 2009, Claimant’s Initial Evaluation for PT was conducted.  The physical therapist noted the mechanism of injury as patient slipping on a narrow staircase, catching himself with both handrails, hyper-extending his arms and back, fracturing his sternum, and injuring his back and right shoulder.  She noted Claimant is a carpenter, builds scaffolds on oil structures, does a lot of heavy lifting, repetitive movements, and arms over head. (Initial Evaluation, Select Physical Therapy, Rebecca R. Redel, PT, September 22, 2009).

16) On September 24, 2009, the PT’s notes reflect Claimant having been referred yesterday by Dr. Johnston at Alaska Spine Institute for added PT for his lumbar spine.  (Daily Note, Select Physical Therapy, Rebecca R. Redel, PT, September 24, 2009).

17) Claimant began attending PT for his shoulder on referral from Dr. Hall, and for his low back on referral from Dr. Johnston.  (Daily Notes, B. Redel, PT, September 22, 2009, and continuing).

18) On November 3, and 10, 2009, Claimant was seen in the primary care clinic at ANMC.  His primary care provider was again noted as Jack E. Hickel, MD.  (Chart note, ANMC, November 3, 10, 2011).

19) On November 6, 2009, Dr. Hall completed Employer’s “Attending Physician’s Return to Work Recommendation.”  Dr. Hall noted Claimant was released to “Sedentary Work.” The form describes “Sedentary Work” as: 

“Exerting up to 10 lbs. of force occasionally or a negligible amount of force frequently to lift, carry push, pull or otherwise move objects.  Sedentary work involves sitting most of the time but may involve walking or standing for brief periods.  Jobs are Sedentary when walking and standing are required only occasionally and all other Sedentary criteria are met.”  

These restrictions were to remain in effect at least until Claimant was reevaluated on November 25, 2009.  (ASRC Attending Physician’s Return to Work Recommendations, Dr. Hall, November 6, 2009).

20) On November 25, 2009, Claimant returned to Dr. Hall for follow-up for his right shoulder SLAP tear repair and sternum fracture.  Dr. Hall noted Claimant’s chief complaint at that time as persistent pain in the sternum.  Claimant described the sternum pain caused sudden sharp pain which interrupted his use of his shoulder.  On physical examination Dr. Hall noted a slight prominence of the medial border of the right clavicle compared to the left.  Dr. Hall expressed concern about Claimant’s range of motion.  He noted he would hold off on any injections until after a CT of the chest to see if the sternal fracture had united.  (Chart note, November 25, 2009).

21)  The CT scan revealed healing, essentially non-displaced, sternal body predominantly dorsal fracture.  (Final Report CT Chest, Diagnostic Health, November 25, 2009).

22) On November 30, 2009, Dr. Hall prescribed additional physical therapy for his post-op shoulder rehabilitation, several times per week for at least the next 4-6 weeks.  Dr. Hall completed another ASRC “Attending Physician’s Return to Work Recommendations,” again releasing Claimant to only Sedentary work until at least January 1, 2010.  (PT prescription, Attending Physician’s Return to Work Recommendations, Dr. Hall, November 30, 2009).

23) On December 3, 2009, Claimant was seen again by his primary care physician, Dr. Jack Hickel, at ANMC.  (Chart note, Dr. Hickel, December 3, 2009). 

24) On December 21, 2009, Claimant again saw Dr. Hall for follow-up of his right shoulder SLAP tear repair and sternum pain.  Dr. Hall noted Claimant reporting his shoulder doing well, but experiencing limitations due to pain in the sternoclavicular joint area and in the area of the sternum fracture.  Dr. Hall noted a CT scan showed the sternal fracture healing, but also a non-displaced fracture of the medial clavicle immediately adjacent to the sternoclavicular joint.  Dr. Hall injected Claimant’s sternoclavicular joint with a solution of Marcaine and Kenalog, noting his belief the injection would not interfere with the healing of Claimant’s clavicle fracture.  (Chart note, Dr. Hall, December 21, 2009).
25) On January 12, 2010, Claimant returned to Dr. Johnston reporting residual tingling in the left lower extremity without pain, and no back pain.  (Chart note, January 12, 2010).
26) On January 18, 2010, Claimant returned to Dr. Hall for further follow-up of his right shoulder SLAP repair, right medial clavicle fracture and sternal fractures.  Claimant reported his shoulder doing well, though symptoms persisted in the medial clavicle, with PT markedly aggravating the sternoclavicular pain.  On examination, Dr. Hall again noted a slight prominence over the medial right clavicle, and tenderness to palpation in that area, although not over the sternum itself.  He advised Claimant to discontinue shoulder PT to give the sternoclavicular joint a chance to calm down.  Dr. Hall’s diagnosis was status post right shoulder superior labrum anterior and posterior repair, and right shoulder posttraumatic sternoclavicular joint pain.  (Chart note, Dr. Hall, January 18, 2010).  
27) On January 19, 2010, Claimant again saw his primary care physician, Dr. Hickel, at ANMC for clinical assessment.  His fractured sternum and back pain were noted.  (ANMC chart notes, January 19, 2010).
28) Physical therapy notes from January 21, 2010, reflect Claimant received treatment for  lumbar spine issues only.  (Daily note, Select Physical Therapy, B. Redel, PT, January 21, 2010).
29) On January 22, 2010, Claimant returned to Dr. Hickel at ANMC for follow-up, reporting continuing chronic pain from his sternum fracture.  (Chart note, January 22, 2010).
30) On February 4, 2010, Claimant returned to Dr. Hall for follow-up of his SLAP tear repair, right medial clavicle fracture and sternum fracture. On physical examination, with range of motion of the shoulder, Dr. Hall noted palpable crepitance in the medial head of the clavicle, and anterior translation of the medial head of the clavicle relative to the sternum at the sternoclavicular joint.  He diagnosed right shoulder sternoclavicular joint instability.  He informed Claimant there is a procedure occasionally done for sternoclavicular instability, but he does not perform that procedure, and not many physicians do.  He noted he would contact the University of Washington to see if they would consider surgical treatment for Claimant’s sternoclavicular joint.  (Chart note, Dr. Hall, February 4, 2010).
31) On February 19, 2010, through counsel, Claimant filed a workers’ compensation claim (WCC) seeking a compensation rate adjustment, penalty, interest and attorney fees.  (WCC).
32) On March 3, 2010, the adjuster filed an Answer admitting a compensation rate adjustment, penalty, interest and attorney fees were owed.  (Answer, March 1, 2010).
33) On March 5, 2010, Claimant was seen again by Dr. Johnston.  Claimant’s left leg tingling remained stable.  (Chart note, March 5, 2010).
34) On March 11, 2010, Claimant was discharged from PT, the therapist reported his right shoulder PT was discontinued due to pain, and Claimant had otherwise plateaued.  (Discharge Summary, Select PT, March 11, 2010).

35) On March 15, 2010, on referral from Dr. Hall, Claimant was seen by the “Shoulder and Elbow Team” at the University of Washington (UW) Bone and Joint Center, by Alexander Bertelsen, PA, and Winston J. Warme, MD.  On physical examination, pain was noted with palpation of the superior sternum, with most movement of either shoulder, and in the right sternoclavicular joint.  The Assessment and Plan noted chest pain “appears to be caused by a superior sternal fracture.  He may also have a strain in the right scapuloclavicular joint.  Physical exam findings demonstrate pain in the superior sternum and the right sternoclavicular joint.  We would not recommend surgery at this time as a nondisplaced fracture of this kind should do well without surgery.  There are also significant risks with an ORIF (open reduction internal fixation) of this fracture given its proximity to vital organs. Nerves and blood vessels.”  The report concluded:
Mr. Awalin should continue to avoid any activities that stress his shoulder to allow his sternum to heal.  He can work light duty but should not do any activities that require pushing, pulling or lifting.  We would like him to do this for at least the next 4 months to allow time for the fracture to heal.  And depending on the final outcome of his recovery after this injury, he may need to find employment that does not require straining the chest wall.

(Office Visit Note, UW Bone and Joint Center, Alexander Bertelsen, PA, March 15, 2010; X-ray reports, March 15, 2010; Mr. Bertelsen Letter to Dr. Hall, March 15, 2010).

36)  On April 5, 2010, Claimant sought further care from ANMC primary care physician Dr. Hickel, concerning his work injury.  Dr. Hickel referred Claimant to ANMC orthopedic surgeon Frank Sacco, MD.  (Chart note, Dr. Hickel, April 5, 2010).

37) On April 13, 2010, Claimant saw Dr. Sacco, and explained the history of his shoulder and sternum injuries, and his visit to UW, where non-operative treatment of his sternum fracture was recommended. On physical examination, Dr. Sacco noted tenderness on the medial aspect of the right clavicle, the sternum, and in the mid portion of the sternum below the sternomanubrial joint.  Dr. Sacco reviewed the CT and lateral sternal films and reported what appeared to be callus formation in the region of the sternomanubrial joint.  He noted he would refer Claimant to ANMC’s consulting cardiothoracic surgeon, Kenton Stephens, MD.  (Surgery consultation note, Dr. Sacco, April 13, 2010).

38)  On May 5, 2010, Claimant returned to Dr. Johnston, again reporting back pain radiating down the left leg, and on May 12, 2010, Dr. Johnston performed a second L5-S1 lumbar epidural injection.  (Chart note May 5, 2010; Procedure note, May 12, 2010).

39) On May 7, 2010, Claimant and his counsel attended a prehearing conference with Lynn Palazzotto, adjuster for ASRC, and Dennis Mellinger, ASRC Medical Case Manager.  The issues for discussion were medical treatment, compensation rate adjustment (resolved), reemployment evaluation and training, venue (deferred), and Employer’s request Claimant designate a physician.  Ms. Palazzotto expressed confusion regarding Claimant’s primary physician, noting he had been seen by orthopedic surgeon Dr. Hall for his shoulder; at the University of Washington for his clavicle and sternum; at ANMC regarding his sternum; by cardiothoracic surgeon Dr. Stephens on referral from ANMC for his sternum
; and by Dr. Johnston for his back.  Asked to designate his attending physician for workers’ compensation purposes, Claimant identified Jack Hickel, MD, his primary care physician at ANMC, as his designated attending physician, noting Dr. Hickel has been his doctor for a number of years.  Claimant stated he wished to begin the reemployment evaluation process.  The adjuster agreed, and the workers’ compensation officer conducting the prehearing conference noted she would notify the RBA and send a copy of the summary so a reemployment specialist would be assigned.  A copy of the prehearing conference summary designating Dr. Hickel as his physician was served on the parties and the RBA.  (Prehearing Conference Summary, including certificate of service, May 7, 2010).  

40) On May 13, 2010, rehabilitation specialist Karen W. Davis was appointed to conduct Claimant’s eligibility evaluation.  (Appointment letter, May 13, 2010).

41) On May 25, 2010, on referral from ANMC, Claimant saw consulting cardiothoracic surgeon Dr. Stephens, of Denali Cardiac & Thoracic Surgical Group, LLC.  Dr. Stephens noted the mechanism of injury and Claimant’s complaints of chronic painful non-healing sternal fracture.  He noted Claimant was seen in Seattle “for a right scapuloclavicular issue,” as well as consultation on his sternal fracture, where the consulting orthopedist recommended continued conservative management.  Reviewing Claimant’s multiple radiographs, Dr. Stephens noted “a three-part sternal and sternomanubrial fracture with minor override and some periosteal
 reaction seen.”  Dr. Stephens noted instrinsic healing difficulties with transverse sternal fractures, and opined if left untreated, Claimant would be faced with chronic nonunion and very likely chronic pain.  Dr. Stephens predicted an 80% or greater chance of achieving a long-term osseous union with surgery to mobilize the fracture and then fixation with a combination of sternal cable and probably stabilization plates.  In this consultation note Dr. Stephens did not address the “right scapuloclavicular issue.” (Consultation note, May 25, 2010).

42) On June 17, 2010, at Employer’s request, Claimant saw Richard D. Gardner, MD, for an employer’s medical evaluation (EME).  Dr. Gardner found Claimant a good historian and reliable participant in the physical examination, and noted none of Claimant’s reported symptoms were out of proportion to objective findings.  Dr. Gardner opined the July 11, 2009 work injury was the substantial cause of Claimant’s cervical strain, right shoulder sprain with superior labral tear, transverse proximal sternomanubrial fracture with nonunion and persistent pain in the anterior chest, and lumbosacral strain with S1 radiculopathy, and the work injury aggravated a preexisting lumbosacral spondylosis.  Dr. Gardner opined the surgical procedure recommended by Dr. Stephens was reasonable and necessary.  (EME Report, Richard D. Gardner, MD, June 17, 2010).

43) On June 21, 2010, orthopedist Dr. Hall, who treated Claimant for his sternum, shoulder and clavicular complaints, and performed his right shoulder SLAP tear repair and sternoclavicular injections, responded to the rehabilitation specialist’s inquiries concerning the likelihood of permanent impairment, and Claimant’s ability to perform in the future jobs he had performed in the 10 years preceding the work injury.  Dr. Hall predicted that upon reaching medical stability, Claimant would incur a permanent impairment ratable at greater than zero under the AMA Guides to the Evaluation of Permanent Impairment, 6th Edition (Guides).  He opined Claimant will not have the permanent physical capacities to perform the physical demands of any of the jobs he previously held, and specifically disapproved Construction Worker I (SCODRDOT 869.664-014), Carpenter (SCODRDOT 860.381-022), Rough Carpenter (SCODRDOT 860.381-042), and Laborer/Roustabout (SCODRDOT (939.687-018).  He would later disapprove Claimant’s employment as a Pumper Helper (SCODRDOT 549.684-010). (Dr. Hall’s responses June 21, 2010, and August 5, 2010).

44) On June 29, 2010, Dr. Stephens performed a repair of Claimant’s non-healing sternal fracture with figure-of-eight cables.  Dr. Stephens’ Operative Report does not appear to have been filed on a Medical Summary. (PAMC Discharge Summary, July 3, 2010).

45) On July 12, 2010, the rehabilitation specialist filed her first eligibility evaluation report.  The last medical record the specialist reviewed was Dr. Gardner’s June 17, 2010 EME Report in which he opined the surgery recommended to stabilize Claimant’s fractured sternum was reasonable and necessary.  After examining the required criteria, and noting Dr. Hall opined Claimant would suffer permanent impairment as a result of the work injury and would not have the physical capabilities to perform the physical demands of Construction Worker I, (SCODRDOT 869.664-014), Carpenter, (SCODRDOT 860.381-022), Rough Carpenter, (SCODRDOT 860.381-042), or Laborer/Roustabout (SCODRDOT 939.687-018), she recommended an eligibility determination be deferred until Claimant becomes medically stable, and permanent impairment and return to work capabilities can be re-evaluated.  (Reemployment Benefits Eligibility Evaluation Report, July 12, 2010).

46) On July 13, 2010, Claimant was seen for follow-up in Dr. Stephens’ office by Kelly Carr, ANP (advanced nurse practitioner).  X-ray revealed his sternal wire was in the same place as on discharge.  His sternal incision was clean and dry, and an infection contracted in the hospital had resolved.  Ms. Carr noted Claimant’s complaints of clicking, popping, and continuing pain.  She was able to feel the clicking and popping on the right side of his sternum “right where his clavicular fracture is located.”  She concluded Claimant’s sternum is considered intact and fixed, and the only remaining issue is “his leftover clavicular fracture, which will need to be repaired in the next six weeks to three months (from today). . . He is being followed by Dr. Jack Hickel at Alaska Native Medical Center who may refer him to an orthopedist of his choice for repair of the clavicular fracture.  We recommend repair in the next six weeks to three months.”  Ms. Carr noted Claimant “requested, if at all possible, to be seen by Dr. William Mills, an orthopedist.” She noted her office would make the referral “if Dr. Jack Hickel would wish us to do so.”    She concluded stating:  “at this point, this is mostly an orthopedic issue.  He does just need his clavicular fracture repaired.  This can be followed through by Dr. Jack Hickel at Alaska Native Medical Center.”  (Office Note, Denali Cardiac & Thoracic Surgical Group, LLC, Kelly Carr, ANP, July 13, 2010).
47) On July 14, 2010, Claimant returned to Dr. Hickel at ANMC Primary Care Clinic.  Dr. Hickel noted Claimant having had his sternal fracture repaired on June 29, 2010, and was in for follow-up on a “broken clavicle” and for referral to an orthopedist.  Dr. Hickel referred Claimant to orthopedist Dr. William Mills, of OPA, for repair of his “clavicular-sternal joint fracture.”  (Chart note, Dr. Hickel, July 14, 2010; Referral from Dr. Stephens to Dr. Mills, July 14, 2010; Referral Letter from Dr. Hickel to Dr. Mills, July 20, 2010).
48) On August 2, 2010, the RBA designee responded to the specialist’s recommendation the eligibility evaluation be deferred.  The designee instructed the specialist to remain in contact with Claimant, determine if and when Dr. Stephens may perform surgery to stabilize the sternomanubrial fracture, and noted, upon Claimant’s recovery, “it may be necessary to have Dr. Stephens also review the SCODRDOT descriptions.”  (Letter from designee to specialist, August 2, 2010).
49) On August 6, 2010, Claimant completed another OPA orthopedic health history form, identifying his primary care provider as Dr. Hickel, and his referring physicians as both Dr. Hickel and Dr. Stephens.  He was seen by Sharon F. Sturley, PA-C.  On physical examination Ms. Sturley noted Claimant’s midline sternal incision was well healed.  He was tender to palpation at the right medial clavicle and there was movement at the right sternoclavicular joint, as well as crepitus at the medial head of the clavicle.  Additional x-rays were obtained in the office, and on one view “there appears to be a possible medial clavicle fracture.”  She diagnosed right shoulder sternoclavicular joint instability, possible medial clavicle fracture.  She noted she would review the films with Dr. Mills, determine if further diagnostic studies were warranted, and whether Claimant was a surgical candidate.  The office note was copied to Dr. Hickel and Dr. Stephens.  (OPA Orthopedic Health History, Office note, August 6, 2010).
50) On August 18, 2010, Claimant returned to Dr. Hickel, whose chart note reflects having heard from Dr. Mills he does not “do those,” meaning, apparently, surgical sternoclavicular fracture repair.   Dr. Hickel then referred Claimant to ANMC orthopedics for his sternoclavicular fracture.  (Chart note, Dr. Hickel, August 18, 2010).  
51)  On August 20, 2010, Claimant again saw Dr. Johnston for his back, who reported Claimant having received excellent relief in his back from the second epidural injection, and noted Dr. Stephens having performed surgery on Claimant’s chest wall.  (Chart note, August 20, 2010).

52) On September 7, 2010, Claimant was seen by ANMC orthopedist Jeffrey C. Parker, MD.  X-rays taken reportedly showed no sign of fracture, but obvious arthritic changes or dislocation of the clavicle.  Dr. Parker opined he had no operation to offer.  From a review of a previous CT scan Dr. Parker noted “possibly some small linear cracks involving the [sternoclavicular] joint...” but no “obvious dislocation or fracture.”  He recommended Dr. Hickel consider again referring Claimant to Dr. Stephens for follow-up of the sternum fracture and consideration of further surgical management.  Claimant returned to Dr. Hickel the same day. (Clinic Note, ANMC, Dr. Parker, September 7, 2010; X-ray Report, September 7, 2010; Clinic Note, Dr. Hickel, September 7, 2010).

53) On September 10, 2010, Dr. Hickel referred Claimant back to Dr. Stephens.  (Letter from Dr. Hickel to Dr. Stephens, September 10, 2010).

54) On September 17, 2010, Claimant reported to the ANMC Emergency Room (ER) for burning, stabbing chest pain rated at six or seven out of 10 on a 10-point pain scale.  Cardiac enzymes were negative for cardiovascular disease.  Diagnosis was mechanical chest wall pain.  He was discharged with medications, including Fentanyl which relieved his pain, and instructed to follow up with Dr. Hickel within three to five days. (ANMC ER note, September 17, 2010).

55) On September 22, 2010, Dr. Stephens referred Claimant for physical therapy for his right upper extremity and chest, active range of motion, passive range of motion, and strengthening for a healed sternal fracture and for right sternoclavicular joint laxity.  (Prescription for PT, Dr. Stephens, September 22, 2010).

56) Also on September 22, 2010, the rehabilitation specialist filed an eligibility evaluation status report noting Claimant was still treating with Dr. Stephens, and she had not yet received Dr. Stephens’ responses regarding permanent impairment or the SCODRDOT job descriptions.  She reported a September 21, 2010 telephone call she had with Claimant’s primary care physician, ANMC’s Dr. Hickel, “who had referred Mr. Awalin to Dr. Stephens.  Dr. Hickel advised me that Dr. Stephens should be considered the treating physician.  Dr. Hickel advised he is not treating Mr. Awalin at this time and does not have an appointment scheduled to see him.”  (Status Report, September 22, 2010).

57) On September 24, 2010, Claimant was evaluated for further PT. (PT Evaluation Report, September 24, 2010).

58) On October 5, 2010, Dr. Stephens summarized his treatment of Claimant to date in a letter “to whom it may concern”:

I have been treating Mr. Waska Awalin for his sternomanubrial fracture.  

He underwent debridement and stabilization with bilateral pectoral flaps of the sternomanubrial fracture on 6/29/10.  This was comprised of debridement of the loose bone fragments, stabilization of the fracture with figure of eight sternal cables, and bilateral pectoral flap reinforcement of the repaired fracture.  

He has been recovering quite well from this and his last evaluation in my office was on 9/20/10.  He had been on restriction up to that time to prevent any heavy lifting while the fracture is healing.  

At the time of the evaluation, the sternal fracture itself was completely stable…he had vastly diminished pain in this area, although there was still a minor amount of the typical postoperative pain in that area, which I anticipate will continue to resolve.

Of additional concern is pain in his right sternoclavicular joint area.  He has undergone evaluation by two orthopedic surgeons for this.  I defer to their evaluation, but they find no fracture at this location or foreign bodies within the joint.

Regarding return to work, I have released the patient to physical therapy for active range of motion passive range of motion and weight training to increase his pectoralis major and minor muscle bulk and to increase his upper extremity range of motion.  I anticipate this should continue for approximately three months.

In my best ability to predict the outcome of this, I think this patient’s sternoclavicular fracture itself in the future will pose him absolutely zero limitation, and after three months of physical therapy he should be able to resume unlimited work duties.

Regarding the pain in this patient’s sternoclavicular joint, I think by a process of elimination, this can be attributed to either posttraumatic arthritis or capsulitis related to his previous injury.  Treatment of that particular injury is beyond the boundaries of my expertise and it is difficult for me to make any precise predictions as to how much disability this will provide him in the future.  With physical therapy, at the end of three months, he may achieve a sufficient level of comfort with this that it may be absolutely no consequence, in which case he could have unlimited activity.  Given the unpredictable course of arthritis, it is also possible he may have sufficient pain in that area, for which there is no specific surgical intervention in the opinion of the orthopedic surgeons, that he may be severely limited in his ability to do upper extremity lifting.

In summary, my best prediction is that his sternoclavicular fracture should pose no limitation in the future and I will have to limit my comments to those stated above regarding his sternoclavicular joint.  The patient is highly motivated to return to work, I believe, and I can only say it will remain to be seen how much disability the sternoclavicular joint will continue to impose upon him after he completes physical therapy from the sternal fracture.  (Emphasis added).

No chart note for the September 20, 2010 office visit Dr. Stephens references in this letter has been filed on a Medical Summary.  (Letter To Whom it May Concern, Dr. Stephens, October 5, 2010).

59) On December 22, 2010, Claimant returned to Dr. Stephens for follow-up after two months of PT.  The medical record noted Claimant having suffered a sternoclavicular fracture in addition to the manubrium fracture of his sternum.  It noted Dr. Stephens repaired the manubrium fracture, but deferred treatment of the clavicular fracture to the orthopedist at ANMC, as well as to Dr. Hickel and Dr. Mills, and a decision was eventually made not to repair the sternoclavicular fracture.  Claimant instead attended physical therapy on Dr. Stephens’ orders to better heal his sternum.  On physical examination it was noted Claimant had good range of motion other than some pain in the right sternoclavicular area.  His sternum was intact, with no pops or clicks.  Dr.  Stephens concluded:  

1. In terms of the patient’s manubrium/sternal fracture, this is essentially repaired.  He is entirely cleared to return to work with no restriction in terms of his sternal fracture.  We will clear him from this practice for his sternum as of today.

2. In terms of the patient’s sternoclavicular fracture, this will need to be evaluated again by the orthopedists who are following him.  They will need to provide work clearance for this patient.  We have explained this to the patient and he is in full agreement.

3.  The patient does state that he is having ongoing lumbar disc issues, which have required careful management and steroid injections from a physician at the Alaska Spine Institute.  We explained to him that we will also not clear him in terms of his back and that he will require work clearance from the physician at the Alaska Spine Institute who is following him for his complaints.  He states that he is also willing to do this.

4. In terms of the patient’s sternal fracture, he is entirely released back to work, with no restrictions.  He does require clearance for his sternoclavicular fracture from the orthopedists and will require clearance in terms of his lumbar injury from the doctor at the Alaska Spine Institute.  He and his wife are both in agreement with this plan.  They are welcome to contact us with any ongoing issues, as are any of his other providers.  

(Follow Up Clinic Note, December 22, 2010).  

60) On January 4, 2011, Claimant returned to Dr. Johnston for follow-up of his lower back pain.  Dr. Johnston noted Claimant having seen Dr. Stephens for chest surgery, and encouraged him to confer with Dr. Hickel to discuss a return to work.  (Chart note, January 4, 2011).

61) In summary, on referral from Beacon, Claimant was treated for his right shoulder, sternum and clavicle at OPA, by either orthopedic surgeons Dr. Hall and Dr. Voke or PA-Cs Hickenlooper, Love, Heald, and Sturley, and on referral to UW, on no less than 19 occasions between July 30, 2009 and August 6, 2010.   (OPA medical records).

62) In summary, on referral from Dr. Voke at OPA for a lumbar spine injection and follow-up, Claimant was treated for his back by physiatrist Dr. Johnston at Alaska Spine Institute on eight occasions between September 17, 2009 and January 4, 2011. (ASI medical records). 

63) In summary, on referral from Dr. Hickel at ANMC, Claimant was treated for his sternum fracture by cardiothoracic surgeon Dr. Stephens or his ANP on five occasions between May 25, 2010 and December 22, 2010.  (ANMC medical records; Dr. Stephens medical records).

64) On January 13, 2011, the rehabilitation specialist wrote to Dr. Johnston, noting she was required to contact Claimant’s “treating physicians” to determine whether he is able to return to his job of injury or jobs within his 10-year work history.  She informed Dr. Johnston she was making the same inquiries of Dr. Stephens, “at Denali Cardiac & Thoracic Surgical Group, who treated Mr. Awalin’s sternal fracture,”  and noted she had previously received responses from “Robert J. Hall, MD, Orthopedic Physicians Anchorage, who treated Mr. Awalin’s shoulder injury (SLAP repair).”  (Karen Davis letter, January 13, 2011).

65) On January 13, 2011, the rehabilitation specialist sent a similar request to Dr. Stephens.  In her letter to Dr. Stephens, she acknowledged having received his December 22, 2010 Follow-up Clinic Note discussing Claimant’s abilities with respect to his sternal fracture, and noting his refusal to opine on Claimant’s abilities with respect to his other injuries.  She noted she had previously received responses to a similar inquiry made to Dr. Hall of OPA, who “treated Mr. Awalin’s shoulder injury (SLAP repair).” (Karen Davis letter, January 13, 2011).

66) On January 17, 2011, Dr. Johnston responded to the rehabilitation specialist’s inquiries, and opined Claimant would incur a permanent impairment as a result of his work injury.  Dr. Johnston opined Claimant will not have the permanent physical capacities to perform the physical demands of Structural-Steel Worker (SCODRDOT 801.361-014), Construction Worker I (SCODRDOT 869.664-014), or Laborer/Roustabout (SCODRDOT 939.687-018), all Heavy or Very Heavy Strength occupations according to the SCODRDOTs, but opined he would be able to perform as a Pumper Helper (SCODRDOT 549.684-010), and Carpenter (SCODRDOT 860.381-022).

67) On January 25, 2011, Dr. Stephens responded to the rehabilitation specialist’s inquiries. He opined Claimant would incur a permanent impairment as a result of his work injury,  will not have the permanent physical capacities to perform the physical demands of Structural-Steel Worker (SCODRDOT 801.361-014), Construction Worker I (SCODRDOT 869.664-014), or Laborer (SCODRDOT 939.687-018), all Heavy or Very Heavy Strength occupations according to the SCODRDOTs, but will be able to perform as a Pumper Helper (SCODRDOT 549.684-010), and Carpenter (SCODRDOT 860.381-022), Medium Strength occupations requiring an ability to lift, carry, push, and pull 20-50 pounds occasionally, 10-25 pounds frequently, or up to 10 pounds constantly.  (Dr. Stephens’ responses, January 25, 2011).  

68) On February 11, 2011, at the request of Employer, Claimant was re-examined by Dr. Gardner for a follow-up EME.  Dr. Gardner re-iterated his earlier opinions the work injury was the substantial cause of Claimant’s cervical strain, right shoulder sprain, SLAP tear, sternomanubrial fracture with nonunion and persistent pain in the anterior chest, lumbosacral strain with S1 radiculopathy, and had aggravated a preexisting lumbosacral spondylosis.  He opined all were resolved, no future diagnostic studies or tests were recommended, no future treatment was needed, prognoses for recovery were good, Claimant was medically stable, and incurred no permanent partial impairment as a result of the July 11, 2009 work injury.  Without reference to the specific SCODRDOTs, Dr. Gardner approved job descriptions for scaffolding technician, carpenter, rough carpenter, hydro-pneumatic test, structural steel worker, laborer and pumper helper, and opined Claimant has no temporary or permanent restrictions as a result of the work injury.  (Dr. Gardner EME Report, February 7, 2011).

69) On February 24, 2011, the rehabilitation specialist placed a telephone call to the RBA designee, reporting “She has conflicting opinions & doesn’t know what to recommend.”  The designee instructed the specialist to send in her report and the designee would review it.  (Note, Rehabilitation Tab, WCC computer database, February 24, 2011).  

70) On March 2, 2011, the rehabilitation specialist filed her first Addendum to her initial eligibility evaluation report.  At that time she had received responses from Dr. Hall, Dr. Stephens and Dr. Johnston, providing their predictions of Claimant’s permanent impairment and physical capacities to perform in his job at the time of injury and those in his 10-year work history.  She had also reviewed Dr. Gardner’s EME reports.  She reported Dr. Hall opined Claimant would not have the permanent physical capacities to perform the physical demands of his job at the time of injury, or in his 10-year work history, and disapproved all five SCODRDOT job descriptions under consideration: Scaffolding Technician, Construction Worker, Pumper Helper, Carpenter, Rough Carpenter and Laborer/Roustabout.  She noted from his report her belief Dr. Gardner had approved all.  She reported Drs. Stephens and Johnston disapproved all SCODRDOT jobs with the exceptions of Pumper Helper and Carpenter.  Addressing each of the eligibility criteria in turn, she recommended Claimant be found eligible for reemployment benefits under AS 23.30.041(e) based on the predictions of all his treating physicians he will be unable to return to his job at the time of injury.  She recommended he be found eligible under AS 23.30.041(f)(1) because Employer advised no alternative employment was available for him.  She recommended he be found eligible under AS 23.30.041(f)(2), as he had not previously received a job dislocation benefit, nor declined the development of a reemployment benefits plan.  She recommended he be found eligible under AS 23.30.041(f)(3), as all treating physicians opined Claimant will incur a permanent impairment from his injury ratable at greater than zero under the Guides.  On the final criteria: whether Claimant will have the permanent physical capacities to perform the physical demands of jobs in his 10-year work history, however, the specialist declined to make a recommendation, citing the conflicting opinions of the physicians she consulted.  Instead, the specialist deferred to the RBA, or his designee, “for his/her determination as to additional information/opinions that may be needed, or to eligibility based on the existing information.”  (First Addendum, Reemployment Eligibility Evaluation Report, March 2, 2011).

71) On March 25, 2011, the RBA designee responded to the specialist’s Addendum, and instructed her to conduct a labor market survey for Pumper Helper and Carpenter “because the majority of the physicians predicted that Mr. Awalin would have the permanent physical capacities to perform the physical demands of these two occupations.”  The designee noted in her weighing the opinions of the physicians consulted, she gave less weight to orthopedist Dr. Hall’s predictions Claimant would not have the permanent physical capacities to perform the jobs in his 10-year work history, because his opinions were rendered some months prior to the others.  (RBA designee letter to Karen Davis, March 25, 2011; experience, observations, judgment and inferences therefrom).

72) On April 7, 2011, the rehabilitation specialist filed her second addendum and final reemployment benefits eligibility evaluation report.  Having conducted a labor market survey on the availability of jobs for Pumper Helper and Carpenter, she concluded no viable labor market existed for Pumper Helper.  Because she found a viable labor market existed for Carpenter, the specialist recommended Claimant be found ineligible for reemployment benefits.  (Addendum #2, Reemployment Benefits Eligibility Evaluation Report, April 7, 2011).
73) On April 26, 2011, the RBA designee found Claimant ineligible for reemployment benefits.  (Eligibility Determination, April 26, 2011).
74) Counsel for Claimant sought compensation for 19.2 hours of time expended, at the rate of $350.00 per hour, for a total of $6,270.00 in attorney fees.  (Affidavit of Attorney Fees).

75) Employer did not dispute the number of hours expended by Claimant’s counsel, or counsel’s hourly rate.  (Record).

PRINCIPLES OF LAW

AS 23.30.001.  Intent of the legislature and construction of chapter.  It is the intent of the legislature that

1) this chapter be interpreted so as to ensure the quick, efficient, fair, and predictable delivery of indemnity and medical benefits to injured workers at a reasonable cost to the employers who are subject to the provisions of this chapter;

2) worker’s compensation cases shall be decided on their merits except where otherwise provided by statute;

3)  this chapter may not be construed by the courts in favor of a party;

4) hearings in workers’ compensation cases shall be impartial and fair to all parties and that all parties shall be afforded due process and an opportunity to be heard and for their arguments and evidence to be fairly considered.

The board may base its decisions not only on direct testimony and other tangible evidence, but also on the board’s “experience, judgment, observations, unique or peculiar facts of the case, and inferences drawn from all of the above.”  Fairbanks North Star Borough v. Rogers & Babler, 747 P.2d 528, 533-534 (Alaska 1987).

An adjudicative body must base its decision on the law, whether cited by a party or not.  Barlow v. Thompson, 221 P.3d 998 (2009).

AS 23.30.041.  Rehabilitation and reemployment of injured workers. . . .

 (d) Within 30 days after the referral by the administrator, the rehabilitation specialist shall perform the eligibility evaluation and issue a report of findings. . . .   Within 14 days after receipt of the report from the rehabilitation specialist, the administrator shall notify the parties of the employee’s eligibility for reemployment preparation benefits.  Within 10 days after the decision, either party may seek review of the decision by requesting a hearing under AS 23.30.110.  The hearing shall be held within 30 days after it is requested.  The board shall uphold the decision of the administrator except for abuse of discretion on the administrator’s part.

The RBA’s decision must be upheld absent “an abuse of discretion on the administrator’s part.”  An abuse of discretion occurs where a decision is arbitrary, capricious, manifestly unreasonable, or stems from an improper motive.  An abuse of discretion will also be found where a decision fails to apply controlling law or regulation, or demonstrates a failure to exercise sound, reasonable and legal discretion.  Irvine v. Glacier General Construction, 984 P.2d 1103, 1107, (Alaska 1999);   Sheehan v. University of Alaska, 700 P.2d 1295, 1297 (Alaska 1985);  Tobeluk v. Lind, 589 P.2d 873, 878 (Alaska 1979); Manthey v. Collier, 367 P.2d 884, 889 (Alaska 1962). 

The Administrative Procedure Act (APA) provides another definition for “abuse of discretion” when considering appeals from administrative agency decisions.  It contains terms similar to those above and expressly includes reference to both a “substantial evidence” and a “weight of the evidence” standard:  

Abuse of discretion is established if the agency has not proceeded in the manner required by law, the order or decision is not supported by the findings, or the findings are not supported by the evidence . . . .  If it is claimed that the findings are not supported by the evidence, abuse of discretion is established if the court determines that the findings are not supported by (1) the weight of the evidence; or (2) substantial evidence in the light of the whole record.  (Emphasis added).

AS 44.62.570. 

The board’s decision on review of an RBA designee’s determination must be made on the entire record.  Review on an incomplete record constitutes plain error.  Smith v. CSK Auto, Inc., 204 P.3d 1001, 1012-13 (Alaska 2009);  Fred Meyer, Inc. v. Updike, AWCAC Dec. No. 120, at pages 10-11 (Oct. 29, 2009).

“Substantial evidence” is such relevant evidence as a reasonable mind, viewing the record as a whole, might accept as adequate to support a conclusion.  Yahara v. Construction & Rigging, Inc., 851 P.2d 69, 72 (Alaska 1993).  If, in light of all of the evidence, the RBA’s decision is not supported by substantial evidence, the RBA abused her discretion.  Id. 

The “weight of evidence” is the balance of the preponderance of evidence; the inclination of the greater amount of credible evidence . . . to support one side of the issue rather than the other.  Black’s Law Dictionary, Revised Fourth Edition (1968).

The “abuse of discretion” standard prescribed by AS 23.30.041(d) must yield to the board’s authority to make de novo determinations under AS 23.30.110 when, on appeal from an RBA decision granting or denying reemployment benefits, evidence comes to light that the RBA failed to consider.  Because the RBA’s decision in such cases would not have been based on all of the relevant evidence properly before the board, the board’s deference to the RBA under the “abuse of discretion” standard would be inappropriate.  Irvine at 1107, n. 13.

AS 23.30.041 further provides:  

. . .

(e) An employee shall be eligible for benefits under this section upon the employee’s written request and by having a physician predict that the employee will have permanent physical capacities that are less than the physical demands of the employee’s job as described in the 1993 edition of the United States Department of Labor’s ‘Selected Characteristics of Occupations Defined in the Dictionary of Occupational Titles’ for:

(1) the employee’s job at the time of injury; or

(2) other jobs that exist in the labor market that the employee has held or received training for within 10 years before the injury or that the employee has held following the injury for a period long enough to obtain the skills to compete in the labor market, according to specific vocational preparation codes as described in the 1993 edition of the United States Department of Labor’s ‘Selected Characteristics of Occupations Defined in the Dictionary of Occupational Titles.’ (emphasis added).

In Irvine, the employee suffered injury to multiple body parts from a fall at work.  He saw Michael James, MD, and Dr. Voke for his lower back injury, and Shirley Fraser, MD, for his neck.  He later sought treatment from Dr. Fraser for his lower back injuries as well as his neck, feeling she had a better understanding of his overall condition.  The employee specifically designated Dr. Fraser as his attending physician, and requested the rehabilitation specialist to contact her.  The specialist failed to do so, believing Dr. Voke was primarily in charge of treating Irvine’s work injuries.  The RBA later found Irvine ineligible for reemployment benefits based on an opinion from Dr. Voke, and the board upheld the RBA’s finding.  Irvine faulted the evaluator for failing to honor his request to consider Dr. Fraser’s opinion before making her initial eligibility evaluation.  Interpreting AS 23.30.041(e), the court held the physician designated by an applicant under AS 23.30.041(e) must be consulted, and his or her views considered in the evaluation process.  Id. at 1106.  The RBA fails to exercise sound, reasonable and legal discretion where he relies on a rehabilitation specialist’s report which fails to consider statutorily mandated factors.  The board commits legal error where it upholds an RBA decision based on a flawed report from a rehabilitation specialist.   Id. at 1107.  In Irvine, however, based on the substance of Dr. Fraser’s testimony at hearing, the court found the evaluator’s error was harmless. Irvine at 1108.

AS 23.30.095.  Medical treatments, services, and examinations.  (a) The employer shall furnish medical, surgical, and other attendance or treatment, nurse and hospital service, medicine, crutches, and apparatus for the period which the nature of the injury or the process of recovery requires. . .  When medical care is required, the injured employee may designate a licensed physician to provide all medical and related benefits. The employee may not make more than one change in the employee’s choice of attending physician without the written consent of the employer.  Referral to a specialist by the employee’s attending physician is not considered a change in physicians.  Upon procuring the services of a physician, the injured employee shall give proper notification of the selection to the employer within a reasonable time after first being treated.  Notice of a change in the attending physician shall be given before the change.

Under AS 23.30.095(a), the Alaska Workers’ Compensation Appeals Commission (commission) held an employee is required to designate a single attending physician and give proper notification of the selection to the employer.  Kinley’s Restaurant & Bar v. Gurnett, Alaska Workers’ Comp. App. Comm’n, Dec. No. 121 (November 24, 2009) at 18.  Reiterating its instruction in Witbeck v. Superstructures, Inc., the commission explained the purpose of selecting a single attending physician is to ensure coordinated care for the injury:

. . . [T]he attending physician is explicitly charged with responsibility for “all medical and related” care; it logically follows that the attending physician is responsible for making referrals to specialists.  Requiring the attending physician to make referrals furthers the policy of preventing costly, abusive over-consumption of medical resources through duplication of services when an employee’s care is directed by an ever-expanding number of specialists.  Imposing responsibility to make referrals on the attending physician ensures the attending physician is fully informed of all the medical and related care the employee receives, that he or she is charged to provide by AS 23.30.095(a). . . (Emphasis in original).

Alaska Workers’ Comp. App. Comm’s Dec. No. 014, 26 n. 142 (July 13, 2006); Gurnett at 19.

Once an employee provides notification, his selection of attending physician must be considered.  Gurnett at 21.

AS 23.30.110. Procedure on claims. (a) Subject to the provisions of a AS 23.30.105,  a claim for compensation may be filed with the board in accordance with its regulations at any time after the first seven days of disability following an injury
. . . and the board may hear and determine all questions in respect to the claim. . . .

AS 23.30.122.  Credibility of witnesses.  The board has the sole power to determine the credibility of a witness.  A finding by the board concerning the weight to be accorded a witness’s testimony, including medical testimony and reports, is conclusive even if the evidence is conflicting or susceptible to contrary conclusions.  The findings of the board are subject to the same standard of review as a jury’s finding in a civil action.

AS 23.30.135.  Procedure before the board. (a) In making an investigation or inquiry or conducting a hearing the board is not bound by common law or statutory rules of evidence or by technical or formal rules of procedure, except as provided in this chapter.  The board may make its investigation or inquiry or conduct its hearing in the manner by which it may best ascertain the rights of the parties. . . .

AS 23.30.145.  Attorney fees. . . .(b) If an employer fails to file timely notice of controversy or fails to pay compensation or medical and related benefits within 15 days after it becomes due or otherwise resists the payment of compensation or medical and related benefits and if the claimant has employed an attorney in the successful prosecution of the claim, the board shall make an award to reimburse the claimant for the costs in the proceedings, including a reasonable attorney fee.  The award is in addition to the compensation or medical and related benefits ordered. 

In Harnish Group, Inc. v. Moore, 160 P.3d 146 (Alaska 2007), the Alaska Supreme Court discussed how and under which statute attorney’s fees may be awarded in workers’ compensation cases.  A controversion, actual or in fact, is required for the board to award fees under AS 23.30.145(a).   “In order for an employer to be liable for attorney’s fees under AS 23.30.145(a), it must take some action in opposition to the employee’s claim after the claim is filed.”  Id. at 152.   Fees may be awarded under AS 23.30.145(b) when an employer “resists” payment of compensation and an attorney is successful in prosecuting the employee’s claims.  Id.  In this latter scenario, reasonable fees may be awarded.  Id. at 152-153.  

To ensure injured workers have competent counsel available to them, attorney's fees in workers' compensation cases should be fully compensatory and reasonable. Childs v. Copper Valley Elec. Ass’n,  860 P.2d 1184, 1190  (Alaska 1993); Cortay v. Silver Bay Logging, 787 P.2d 103, 108 (Alaska 1990).  .  

When determining a reasonable fee under AS 23.30.145(b), the board is required to consider the contingency nature of representing injured workers, the nature, length, and complexity of the services performed, the resistance of the employer, the benefits resulting from the services obtained, the fee customarily charged in the locale for similar services, and the experience, reputation and ability of the lawyer performing the services. Wise Mechanical Contractors v. Bignell, 718 P.2d 971, 974-975 (Alaska 1986).

AS 23.30.395. Definitions.  In this chapter 


. . .

(3)  “attending physician” means one of the following designated by the employee under AS 23.30.095(a) or (b):

(A)  a licensed medical doctor;

(B)  a licensed doctor of osteopathy;

(C)  a licensed dentist or dental surgeon;

(D)  a licensed physician assistant acting under supervision of a licensed medical doctor or doctor of osteopathy;

(E)  a licensed advanced nurse practitioner; or

(F)  a licensed chiropractor;

. . . 

8 AAC 45.070.  Hearings. . .

(b)(1)(A)  For review of an administrator’s decision issued under AS 23.30.041(d), a party shall file a claim or petition asking for review of the administrator’s decision…In reviewing the administrator’s decision, the board may not consider evidence that was not available to the administrator at the time of the administrator’s decision unless the board determines the evidence is newly discovered and could not with due diligence have been produced for the administrator’s consideration.

8 AAC 45.082.  Medical treatment. . . 

(c)  Physicians may be changed as follows:


. . .

(2) Except as otherwise provided in this subsection, an employee injured on or after July 1, 1988, designates an attending physician by getting treatment, advice, an opinion, or any type of service from a physician for the injury. If an employee gets service from a physician at a clinic, all the physicians in the same clinic who provide service to the employee are considered the employee's attending physician. An employee does not designate a physician as an attending physician if the employee gets service

(A) at a hospital or an emergency care facility;

(B) from a physician 

(i) whose name was given to the employee by the employer and the employee does not designate that physician as the attending physician;

(ii) whom the employer directed the employee to see and the employee does not designate that physician as the attending physician; or

(iii) whose appointment was set, scheduled, or arranged by the employer, and the employee does not designate that physician as the attending physician.

  8 AAC 45.180.   Costs and attorney’s fees. . .

. . .
(d) The board will award a fee under AS 23.30.145(b) only to an attorney licensed to practice law under the laws of this or another state.

(1) A request for a fee under AS 23.30.145(b) must be verified by an affidavit itemizing the hours expended as well as the extent and character of the work performed, and, if a hearing is scheduled, must be filed at least three working days before the hearing on the claim for which the services were rendered; at hearing the attorney may supplement the affidavit by testifying about the hours expended and the extent and character of the work performed after the filing of the affidavit. Failure by the attorney to file the request and affidavit in accordance with this paragraph is considered a waiver of the attorney’s right to recover a reasonable fee in excess of the statutory minimum fee under AS 23.30.145(a), if AS 23.30.145(a) is applicable to the claim, unless the board determines that good cause exists to excuse the failure to comply with this section. 

(2) In awarding a reasonable fee under AS 23.30.145(b) the board will award a fee reasonably commensurate with the actual work performed and will consider the attorney’s affidavit filed under (1) of this subsection, the nature, length, and complexity of the services performed, the benefits resulting to the compensation beneficiaries from the services, and the amount of benefits involved.

8 AAC 45.525. Reemployment benefit eligibility evaluations. (a) If an employee is found eligible for an eligibility evaluation for reemployment benefits under 8 AAC 45.510 or 8 AAC 45.520, the rehabilitation specialist shall

(1) interview the employee and, if necessary, the employer at time of injury to obtain a description of the tasks and duties of the employee’s job at time of injury;

(2) review the following volume and, from the volume, choose the most appropriate job title or titles based on the description of the employee’s job; the volume to be reviewed under this paragraph is 

(A) on or after July 2, 1998 and until August 29, 1998, the United States Department of Labor’s ‘Selected Characteristics of Occupations Defined in the Dictionary of Occupational Titles’ (1981) (SCODDOT); and 

(B) on or after August 30, 1998, the effective date of the amendment of AS 23.30.041(e) by sec. 1, ch. 59, SLA 1998, the 1993 edition of the United States Department of Labor’s ‘Selected Characteristics of Occupations Defined in the Revised Dictionary of Occupational Titles’ unless, under AS 23.30.041(q), the board has designated a later revision or version of that volume; and 

(3) submit the job title or titles chosen under (2) of this subsection to a physician. 

(b) When interviewing the employee the rehabilitation specialist shall obtain descriptions of the tasks and duties for other jobs that the employee has held or for which the employee received training within 10 years before the injury, and any jobs held after the injury.  The rehabilitation specialist shall

(1) review the following volume and, from the volume, choose the most appropriate job title or titles based on the employee’s descriptions of the job’s held and training received; the volume to be reviewed under this paragraph is

(A) on or after July 2, 1998, and until August 29, 1998, the United States Department of Labor’s ‘Selected Characteristics of Occupations Defined in the Revised Dictionary of Occupational Titles’ (1981) (SCODDOT); and 

(B) on or after August 30, 1998, the effective date of the amendment of AS 23.30.041(e) by sec. 1, ch. 59, SLA 1998, the 1993 edition of the United States Department of Labor’s ’Selected Characteristics of Occupations Defined in the Revised Dictionary of Occupational Titles’ unless, under AS 23.30.041(q), the board has designated a later revision or version of that volume; 

(2) determine whether the employee held the jobs long enough to meet the specific vocational preparation codes as described in the volume; 

(3) submit the job title or titles chosen under (1)--(2) of this subsection, for which the employee meets the specific vocational preparation codes, to a physician. 

(4) if the physician predicts the employee will have the permanent physical capacities equal to or greater than the physical demands of a job or jobs, conduct a labor market survey to document that a reasonable number of job vacancies exist for those jobs. 

(c) The rehabilitation specialist shall contact the employee’s employer at time of injury about employment in accordance with AS 23.30.041(f)(1).  If the employer offers employment, the rehabilitation specialist shall

(1) complete a job analysis, including a description of the job duties, tasks, and physical requirements, and give this description to a physician to predict whether the job’s physical demands are within the employee’s post-injury physical capacities; 

(2) require the employer to complete an offer of employment on a form prescribed by the administrator, and document that the job offered will pay the employee at least the state minimum wage under AS 23.10.065 or an amount that is at least equal to 75 percent of the employee’s gross hourly wages at the time of injury; and 

(3) submit a labor market survey if the offer of employment meets the requirements of AS 23.30.041(f)(1); the survey must document that the offered employment prepares the employee to be employable in other jobs that exist in the labor market. 

(d) The rehabilitation specialist shall ask if the employee has ever been rehabilitated in a prior workers’ compensation claim.  If the employee has been rehabilitated in a prior claim, the specialist shall try to obtain documentation of this rehabilitation for the purposes of AS 23.30.041(f)(2).

(e) The rehabilitation specialist shall document whether or not a permanent impairment is identified or expected at the time of medical stability.  This documentation may be either a physician’s rating according to the appropriate edition of the American Medical Association’s Guides to the Evaluation of Permanent Impairment, use of which is directed by AS 23.30.190 or a physician’s statement that an impairment rating is or is not expected.

(f) In accordance with 8 AAC 45.500 and within 30 days after the rehabilitation specialist received notification under 8 AAC 45.510(c)(2)(A) of being selected, the rehabilitation specialist shall submit

(1) a report of findings, including a recommendation regarding eligibility for reemployment benefits, together with 

(A) copies of the physician’s predictions; 

(B) the completed offer of employment form, if employment has been offered; 

(C) labor market surveys, if necessary; 

(D) documentation of previous rehabilitation, if received; and 

(E) the physician’s rating or statement regarding permanent impairment; or 

(2) a written request for a 30-day extension explaining the unusual and extenuating circumstances, in accordance with AS 23.30.041(d), that prevented the rehabilitation specialist from completing the evaluation within 30 days of notification of selection; if the administrator grants an extension requested under this paragraph, no later than at the end of the 30-day extension the rehabilitation specialist shall prepare and submit a report of findings in accordance with (1) of this subsection.

8 AAC 45.900. Definitions.

(a) In this chapter

. . .

(12) “treating physician” means the physician designated by the employee as the person responsible for coordinating the medical treatment;” . . . .

ANALYSIS

1.   Did the RBA designee apply controlling law and exercise sound legal discretion when she found Claimant ineligible for reemployment benefits?

The law requires the rehabilitation specialist to contact an injured employee’s designated attending physician, and to consider his or her opinions on the employee’s physical capacity to perform the physical demands of jobs in the employee’s 10-year work history.  The rehabilitation specialist here contacted Dr. Hickel, Claimant’s designated attending physician.  When Dr. Hickel stated Dr. Stephens should be considered Claimant’s treating physician because Claimant did not at that time have a scheduled appointment with Dr. Hickel, the requirement the rehabilitation specialist inquire of Claimant’s attending physician was satisfied.  

This matter is distinguishable from Irvine, because here the employee’s treating physician was consulted.  The treating physician referred the rehabilitation specialist to the medical specialists involved in Claimant’s treatment.  He specifically informed the rehabilitation specialist he did not consider himself Claimant’s treating physician because Claimant was seeing specialists for his work related conditions.  Claimant had an opportunity to present his treating physician’s testimony at hearing; however, he was not called as a witness, nor was he included on the Claimant’s witness list. 

The RBA designee applied controlling law and exercised sound legal discretion when she found Claimant ineligible for reemployment benefits.

2.  Was the RBA designee’s decision denying Claimant eligibility for reemployment benefits supported by substantial evidence?

An employee is not eligible for reemployment benefits if he has the physical capacity to perform the physical demands of any job in his 10-year work history.  Two physicians, Dr. Johnston and Dr. Stephens, reviewed the applicable SCODRDOTs and opined Claimant would have the physical capacities to perform two of the jobs in his 10-year work history.  The rehabilitation specialist found a viable labor market existed for one of those jobs, Construction Worker.  This constitutes substantial evidence to support the RBA designee’s determination Claimant is not eligible for reemployment benefits.  

3. Is Claimant entitled to an award of attorney fees?

An award of attorney fees is appropriate only where an attorney is successful in prosecuting an employee’s claims.  Claimant was not successful in his petition appealing the RBA designee’s denial of eligibility for reemployment benefits, and is not entitled to an award of attorney fees.
CONCLUSIONS OF LAW

1. The RBA designee applied controlling law and exercised sound legal discretion when she found Claimant ineligible for reemployment benefits.

2. The RBA designee’s decision denying Claimant eligibility for reemployment benefits was supported by substantial evidence.

3. Claimant is not entitled to an award of attorney fees.

ORDER

Claimant’s petition appealing the RBA designee’s decision is denied.

Dated in Anchorage, Alaska, this 28 day of September, 2011.


                                       ALASKA WORKERS' COMPENSATION BOARD



_________________________________



Linda Hutchings, Member

                           
_________________________________



David Robinson, Member

DISSENT BY DESIGNAGED CHAIR LINDA M. CERRO

I agree with the issues as stated and with the factual findings in the majority opinion.  However, I respectfully dissent from my colleagues’ decision.  I would find the RBA designee failed to apply controlling law, and her decision denying Claimant eligibility for reemployment benefits was not supported by substantial evidence.  I would also find her decision was not supported by the weight of the evidence as a whole.  The following is my justification for dissenting:

DISSENT FINDINGS OF FACT

After careful review of the record as a whole, the following additional findings of fact and factual conclusions are supported by a preponderance of the evidence:

1) Cardiothoracic surgeon Dr. Stephens treated only Claimant’s sternum fracture.  He did not treat the work injuries Claimant sustained to his shoulder, clavicle and sternoclavicular joint, or to his back.  (Dr. Stephens’ medical records).

2) Physiatrist Dr. Johnston treated only Claimant’s back injury.  He did not treat the work injuries Claimant sustained to his sternum, shoulder, clavicle or sternoclavicular joint.  (Dr. Johnston’s medical records).

3) Only orthopedic surgeon Dr. Hall treated Claimant’s shoulder, clavicle and sternoclavicular joint.  (Dr. Hall medical records).

4) Dr. Stephens’ opinions with respect to Claimant’s ability to return to work were expressly  limited to disabilities resulting from his sternomanubrial fracture.  He specifically declined to provide work clearance for the injuries Claimant sustained to his shoulder, sternoclavicular joint, or his back, and expressly deferred to Claimant’s orthopedist, Dr. Hall, on issues pertaining to his shoulder, clavicle and sternoclavicular joint, and to Claimant’s physiatrist, Dr. Johnston, concerning Claimant’s back.  Dr. Stephens wrote:  “. . . Of additional concern is pain in his right sternoclavicular joint area.  He has undergone evaluation by two orthopedic surgeons for this.  I defer to their evaluation. . . .” (Dr. Stephens medical records in their entirety; Dr. Stephens’ Letter To Whom it May Concern, October 5, 2010, Dr. Stephens’ Follow Up Clinic Note, December 22, 2010).

5) Conspicuously absent from the specialist’s quotations from and discussion of the relevant medical records in her reports to the RBA designee, was the following paragraph from Dr. Stephens’ October 5, 2010 letter addressed “To whom it may concern”: 

Regarding the pain in this patient’s sternoclavicular joint, I think by a process of elimination, this can be attributed to either posttraumatic arthritis or capsulitis related to his previous injury.  Treatment of that particular injury is beyond the boundaries of my expertise and it is difficult for me to make any precise predictions as to how much disability this will provide him in the future.  With physical therapy, at the end of three months, he may achieve a sufficient level of comfort with this that it may be absolutely no consequence, in which case he could have unlimited activity.  Given the unpredictable course of arthritis, it is also possible he may have sufficient pain in that area, for which there is no specific surgical intervention in the opinion of the orthopedic surgeons, that he may be severely limited in his ability to do upper extremity lifting.  (Entire paragraph omitted from specialist’s report to the RBA designee.  Emphasis within paragraph added).

(Compare October 5, 2010 letter from Dr. Stephens, with First Addendum, Reemployment Eligibility Evaluation Report, March 2, 2011).

6)    In his December 22, 2010 follow up clinic note, Dr. Stephens stated:

1. In terms of the patient’s manubrium/sternal fracture, this is essentially repaired.  He is entirely cleared to return to work with no restriction in terms of his sternal fracture.  We will clear him from this practice for his sternum as of today.

2. In terms of the patient’s sternoclavicular fracture, this will need to be evaluated again by the orthopedists who are following him.  They will need to provide work clearance for this patient.  We have explained this to the patient and he is in full agreement.

3. The patient does state that he is having ongoing lumbar disc issues, which have required careful management and steroid injections from a physician at the Alaska Spine Institute.  We explained to him that we will also not clear him in terms of his back and that he will require work clearance from the physician at the Alaska Spine Institute who is following him for his complaints.  He states that he is also willing to do this.

4. In terms of the patient’s sternal fracture, he is entirely released back to work, with no restrictions.  He does require clearance for his sternoclavicular fracture from the orthopedists and will require clearance in terms of his lumbar injury from the doctor at the Alaska Spine Institute.  He and his wife are both in agreement with this plan.  They are welcome to contact us with any ongoing issues, as are any of his other providers.  (Emphasis added).

(Dr. Stephens medical records in their entirety, particularly his Letter To Whom it May Concern, October 5, 2010, and his Follow Up Clinic Note, December 22, 2010).

7) Dr. Stephens’ October 5, 2010 and December 22, 2010 medical records, taken together with his January 25, 2011 responses to the specialist’s inquiry, demonstrate his opinions on Claimant’s physical ability to perform the physical demands of jobs in his 10-year work history were limited to Claimant’s sternal fracture, and were not intended to, nor did they consider the disabilities Claimant would suffer from his upper extremity and lower back injuries.  The rehabilitation specialist, the RBA designee and my colleagues have overlooked or under-weighed this critical fact.  (Experience, observations, judgment, unique facts of the case and inferences therefrom).

8) Dr. Stephens was aware he was treating Claimant on referral from ANMC as its consulting cardiothoracic surgeon.  He was aware Claimant’s upper extremity injuries were treated by orthopedist Dr. Hall, and his back injury by physiatrist Dr. Johnston.  Based on the record as a whole, not simply Dr. Stephens’ express disclaimers his opinions on Claimant’s ability to return to work were restricted to the sternomanubrium fracture alone, a reasonable person must interpret Dr. Stephens’ responses to the rehabilitation specialist’s inquiry as referring only to physical impairment and limitations resulting from the sternum fracture, and did not consider impairment and disability resulting from Claimant’s shoulder, sternoclavicular joint or back injuries. (Dr. Stephens’ medical records; Letter from Karen Davis to Dr. Stephens, experience, observations, judgment, unique facts of the case and inferences drawn therefrom).

9) Unaware Dr. Stephens specifically disavowed any expertise relative to Claimant’s sternoclavicular joint pain, opined Claimant may be severely limited in his ability to do upper extremity lifting as a result of his sternoclavicular joint injury, and deferred to Dr. Hall’s opinions with respect to disabilities resulting from Claimant’s upper extremity injuries, the RBA designee was deprived of evidence critical to sound and reasonable decision-making.  This critical omission deprived the RBA designee of the opportunity to consider the rehabilitation specialist’s recommendation in light of the evidence as a whole, and to properly weigh the evidence.  (Experience, observations, judgment, unique facts of the case, and inferences therefrom).

10) This is evident from the designee’s March 25, 2011 response to the specialist, where she instructed the specialist to conduct a labor market survey for Pumper Helper and Carpenter “because the majority of the physicians predicted that Mr. Awalin would have the permanent physical capacities to perform the physical demands of these two occupations.” (RBA designee letter to Karen Davis, March 25, 2011; experience, observations, judgment and inferences therefrom).

11) Dr. Johnston was aware Claimant’s shoulder was treated and surgery performed by Dr. Hall.  He was aware Claimant’s sternum injury was treated and surgery performed by Dr. Stephens, and was aware Claimant’s care was coordinated through Dr. Hickel at ANMC.  Dr. Johnston was informed by the rehabilitation specialist when she inquired of him she was contacting or had already heard from each of the other treating specialists for their opinions.  Based on the evidence as a whole, a reasonable person must interpret Dr. Johnston’s responses to the rehabilitation specialist’s inquiry as referring only to physical impairment and limitations resulting from Claimant’s back injury. (Dr. Johnston’s medical records; Letter from Karen Davis to Dr. Johnston; experience, observations, judgment, unique facts of the case and inferences drawn therefrom).

12) Claimant’s complete medical records were not available to the RBA designee because the RBA’s office is located in a different facility than Claimant’s agency file.  (Experience, observations, judgment, and inferences therefrom).

13) Relying on a rehabilitation report omitting critical medical evidence, and incomplete medical records, the designee reached her decision by giving less weight to orthopedist Dr. Hall’s predictions because his opinions were rendered a few months before those of Drs. Stephens and Johnson, rather than recognizing Dr. Hall was the only orthopedist addressing impairment and disability resulting from Claimant’s right shoulder, clavicle and sternoclavicular joint, and Dr. Stephens had in fact deferred to Dr. Hall’s opinions concerning those body parts.  (RBA designee letter to Karen Davis, March 25, 2011; experience, observations, judgment, unique facts of the case and inferences therefrom).

14) With only incomplete medical information provided to her, the designee was unable to appreciate that each of the physicians’ opinions and responses to the specialist’s inquiries was limited to the specific body part he treated.  Dr. Hall replied with respect to Claimant’s right shoulder SLAP tear, fractured clavicle and sternoclavicular joint.  Dr. Stephens’ responses pertained solely to disability resulting from Claimant’s sternum fracture. Dr. Johnston replied concerning Claimant’s low back.  While each specialist was the most qualified expert concerning impairment and disability resulting from the specific injured body part he treated, each of their responses was limited to those discreet body parts, and did not extend to impairment and disability resulting from Claimant’s other injuries.  (Experience, observations, judgment, unique facts of the case and inferences therefrom).  

15) Dr. Hall was the only treating physician to address whether Claimant would suffer permanent impairment from his shoulder, clavicle and sternoclavicular joint injuries.  The RBA and my colleagues have overlooked or under-weighed this critical fact as well.  Dr. Hall opined Claimant would suffer permanent impairment and physical limitations as a result of his upper extremity injuries.  Based on those injuries, Dr. Hall opined Claimant would not have the physical capacity to perform the physical demands of any of the jobs in his 10-year work history, including Construction Worker and Pumper Helper.  (Dr. Hall medical records; Dr. Hall response to rehabilitation specialist; experience, observations, judgment, unique facts and inferences therefrom).

16) The RBA designee’s decision was based on a report from the rehabilitation specialist which omitted reference to critical medical opinions concerning Claimant’s ability to return to work, and on an incomplete record.  (Experience, observations, judgment, unique facts of the case and inferences drawn therefrom).

17) The June 23, 2011 prehearing conference summary explicitly disallowed witness lists or the presentation of witnesses at this appellate hearing.  (Prehearing Conference Summary, June 23, 2011).
18) Dr. Hickel and ANMC have been Claimant’s primary care provider since at least 1989.   Claimant specifically designated Dr. Hickel as his “attending physician” under AS 23.30.095 for purposes of coordinating his care.  Claimant was seen at ANMC on some 15 occasions from July 13, 2009 through September 17, 2010.  With respect to the occupational injuries to Claimant’s right shoulder, clavicle, sternum and lower back, Dr. Hickel and ANMC were specifically recognized as coordinating Claimant’s care by PAMC emergency staff, Beacon staff, Dr. Stephens, Dr. Johnston, and by the providers at OPA. (ANMC medical records; PAMC ER record, July 11, 2009; Beacon medical records; Dr. Stephens medical records; OPA medical records; Alaska Spine medical records).

19) The rehabilitation specialist failed to adequately investigate and solicit Dr. Hickel’s opinions on the likelihood of Claimant sustaining permanent impairment as a result of his work injuries, or his physical abilities to perform the physical demands of jobs in his 10-year work history.  (Eligibility Reports and Addenda, July 12, 2010, January 13, 2011, March 2, 2011, April 7, 2011).

DISSENT PRINCIPLES OF LAW

The RBA’s decision must be upheld absent an abuse of discretion on the administrator’s part.  An abuse of discretion occurs where a decision is arbitrary, capricious, manifestly unreasonable, or stems from an improper motive.  None of these circumstances exist here.  But an abuse of discretion will also be found where a decision fails to apply controlling law or regulation, or to exercise sound legal discretion. Manthey v. Collier 367 P.2d 884, 889 (Alaska 1962); Black’s Law Dictionary 25 (4th ed. 1968).  Abuse of discretion is also established where the findings are not supported by substantial evidence in light of the record as a whole.  AS 44.62.570.

“Substantial evidence” is such relevant evidence as a reasonable mind, viewing the record as a whole, might accept as adequate to support a conclusion.  If, in light of all of the evidence, the RBA’s decision is not supported by substantial evidence, the RBA abused her discretion.   Yahara v. Construction & Rigging, Inc., 851 P.2d 69 (Alaska 1993).  Whether the quantum of evidence is substantial enough to support a conclusion, in the contemplation of a reasonable mind, is a question of law.  Lynden Transport v. Mauget, AWCAC  Dec. No. 154 at 8 (June 17, 2011); McGahuey v. Whitestone Logging, Inc., AWCAC Dec. No. 054 at 6 (August 28, 2007) (citing Land & Marine Rental Co. v. Rawls, 686 P.2d 1187, 1188-89 (Alaska 1984)).  

Board review of an RBA designee’s determination must be made on the entire record.  Where the board renders a decision on an incomplete record, it commits plain error.  Smith v. CSK Auto, Inc., 204 P.3d 1001, 1012-13 (Alaska 2009); Fred Meyer, Inc. v. Updike, AWCAC Dec. No. 120, at pages 10-11 (Oct. 29, 2009).

AS 23.30.005.  Alaska Workers’ Compensation Board.

(a) The Alaska Workers’ Compensation Board consists of a southern panel of three members sitting for the first judicial district, two northern panels of three members sitting for the second and fourth judicial district, five southcentral panels of three members each sitting for the third judicial district, and one panel of three members that may sit in any judicial district.  Each panel must include the commissioner of labor and workforce development or a hearing officer designated to represent the commissioner, a representative of industry, and a representative of labor.  The latter two members of each panel shall be appointed by the governor and are subject to confirmation by a majority of the members ot he legislature in joint session.  The board shall by regulation provide procedures to avoid conflicts and the appearance of impropriety in hearings.

 (b)  The commissioner shall act as chair …of each panel.  The commissioner may designate a representative to act for the commissioner as chair…The commissioner may designate hearing officers to serve as chairs of panels for hearing claims...   

Describing the sanctity of the deliberation process among adjudicative bodies in general, and the Alaska Workers’ Compensation Board in particular, the Commission, in Alcan Electric and Engineering, Inc. v. Redi Electric, Inc. and Michael Hope, AWCAC Decision No. 08-0212 (July 1, 2009) explained:

A board hearing panel is an adjudicative body that engages in formal adjudication.  It deliberates and decides the rights of the parties who have come before it for a decision.  The process of deliberation requires the frank exchange of views among equals and candor in the review of the evidence.  The board’s hearing panels…perform an essentially judicial function. . .The fact that the board’s hearing panels are administrative bodies, which developed differently from the courts, and have less formal rules than courts, does not diminish their position as “collaborative instrumentalities of justice” . . . (Emphasis added).

Where the collaborative function of a board panel’s deliberation process is compromised, impact on the deliberation process, and thus the rights of the parties whose interests are adjudicated, may be assumed.  Id. at 14.

DISSENT ANALYSIS

1. Did the RBA designee apply controlling law and exercise sound legal discretion when she found Claimant ineligible for reemployment benefits?

Under AS 23.30.041(e), when an applicant for reemployment benefits designates an attending physician, the physician must be consulted and his opinions considered in the eligibility evaluation process.  Failure to consider the designated physician’s opinion constitutes error as a matter of law.  

As the commission instructed, the “attending” physician is charged with making referrals to specialists.  While a medical specialist may provide specialized treatment to an employee, the specialist is not his “attending” physician under the Act.  Designating an “attending” physician as the Act provides, serves several important purposes, not the least of which is the provision of medical care to an injured worker at a reasonable cost to the employer.  Having an attending physician who makes referrals to specialists and coordinates care ensures one physician is fully informed of all the medical and related care the employee needs and receives, and furthers the policy of preventing costly over-consumption of medical resources through a duplication of services.  

Here, Claimant expressly designated Dr. Hickel, his long-time family medicine physician at ANMC, as his attending physician under the Act.  The RBA designee received a copy of the prehearing conference summary, and the specialist should have solicited Dr. Hickel’s opinions.  Dr. Hickel’s reported response to the rehabilitation specialist’s inquiry: that Dr. Stephens, not he, should be considered Claimant’s “treating” physician, does not obviate the fact Claimant had the sole right to designate his attending physician, he designated Dr. Hickel who was coordinating care for Claimant’s multiple injured body parts, and Dr. Hickel’s views should have been considered.  This is particularly the case where, as here, Claimant was referred to multiple specialists who rendered opinions in response to the rehabilitation specialist’s inquiries limited solely to the single body part each specialist treated.  An attending physician coordinating care for an injured workers’ multiple injuries is better qualified to evaluate the impact of multiple injuries than a specialist to whom the injured worker is referred for treatment of a single injured body part.  

The distinction drawn by my colleagues between this case and Irvine is misplaced, and their assertion Claimant should have called Dr. Hall as a witness but failed to do so, erroneous.  The prehearing conference summary in this case explicitly prohibited witness lists and witnesses. The only distinction between this case and Irvine is the error in Irvine was cured when the attending physician testified at the hearing, and was thus harmless.  Here, Claimant was denied an opportunity to present Dr. Hickel, Dr. Hall, or any witness at the hearing.  

The rehabilitation specialist’s failure to obtain and consider Dr. Hickel’s opinion with respect to permanent impairment and physical capacity to perform the physical demands of jobs in his 10-year work history was an error of law, and thus an abuse of discretion.  But for the further factual conclusions reached below: that the weight of evidence here supports a decision finding Claimant eligible for reemployment benefits, this error would call for remand to the RBA designee with instructions to direct the rehabilitation specialist to consult Dr. Hickel, and to re-evaluate her recommendations based on the evidence as a whole.
2.    Was the RBA designee’s decision denying Claimant eligibility for reemployment benefits supported by substantial evidence?

An abuse of discretion will be found where the RBA designee’s decision is not supported by substantial evidence.  Substantial evidence is such relevant evidence as a reasonable person, viewing the record as a whole, might accept as adequate to support a conclusion.  

Here, as a result of the rehabilitation specialist’s flawed report, and deprived of an opportunity to view the relevant medical records, the RBA designee based her decision on an incomplete record.  Review of the record as a whole demonstrates each of the treating physicians responding to the specialist’s inquiry on Claimant’s ability to perform jobs in his 10-year work history, was expressing opinions based solely on the specific body part he treated, not on any disabilities resulting from other injured body parts.  Dr. Stephens’ opinions, not revealed in their entirety to the RBA designee, were not only explicit about this, but expressly deferred to orthopedist Dr. Hall with respect to disabilities resulting from Claimant’s upper extremity injuries.  Dr. Hall was the only physician to provide an opinion with respect to permanent impairment and disabilities resulting from Claimant’s shoulder, clavicle and sternoclavicular injuries.  Yet because the designee was deprived of an opportunity to review and consider the medical records as a whole, she erroneously disregarded Dr. Hall’s opinion.  Accordingly, the RBA designee’s decision Claimant was ineligible for reemployment benefits was not based on substantial evidence, as a matter of law, and should be reversed.  

Furthermore, the RBA designee’s decision is not supported by the weight of the evidence.  The “abuse of discretion” standard prescribed by AS 23.30.041(d) must yield to the board’s authority to make de novo determinations under AS 23.30.110 when, on appeal from an RBA decision granting or denying reemployment benefits, evidence the RBA failed to consider comes to light. Irvine at 1107, n. 13.  Where, as here, the RBA’s decision is not based on all of the relevant evidence, the majority’s deference to the RBA under the “abuse of discretion” standard is inappropriate.  Id.  In this case, board de novo review is both appropriate and required, and furthers the Act’s intent to provide a quick, efficient, fair and predictable delivery of indemnity benefits at a reasonable cost to the employer, in a manner as simple and summary as possible, and which best ascertains the rights of the parties.  

Based on the record as a whole, and Dr. Hall’s determination Claimant suffered permanent impairment from his shoulder and sternoclavicular injuries, and due to those injuries will not have the physical capacity to perform the physical demands of any of the jobs in his 10-year work history, I would find Claimant entitled to reemployment benefits.  

3.      Is Claimant entitled to an award of attorney fees?

Because Employer did not dispute the number of hours expended, or counsel’s hourly rate, those hours were reasonable in number, and the hourly rate commensurate with counsel’s expertise, I would award attorney fees under AS 23.30.145(b) as requested.  

Dated in Anchorage, Alaska, this 28 day of September, 2011.



____________________________

                                                                                         Linda M. Cerro, Designated Chair

APPEAL PROCEDURES

This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Effective November 7, 2005 proceedings to appeal must be instituted in the Alaska Workers’ Compensation Appeals Commission within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board. If a request for reconsideration of this final decision is timely filed with the Board, any proceedings to appeal must be instituted within 30 days after the reconsideration decision is mailed to the parties or within 30 days after the date the reconsideration request is considered denied due to the absence of any action on the reconsideration request, whichever is earlier. AS 23.30.127.

An appeal may be initiated by filing with the office of the Appeals Commission: (1) a signed notice of appeal specifying the board order appealed from and 2) a statement of the grounds upon which the appeal is taken.  A cross-appeal may be initiated by filing with the office of the Appeals Commission a signed notice of cross-appeal within 30 days after the board decision is filed or within 15 days after service of a notice of appeal, whichever is later.  The notice of cross-appeal shall specify the board order appealed from and the grounds upon which the cross-appeal is taken.  AS 23.30.128.

RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION

Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.  

CERTIFICATION

I hereby certify the foregoing is a full, true and correct copy of the Final Decision and Order in the matter of WASKA AWALIN, employee  v. ASRC ENERGY SERVICES, INC. and ASRC SERVICE CENTER, INC., Adjuster; Case No. 200910089, dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 28 day of September, 2011.



Jean Sullivan, Office Assistant I
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�  Claimant would not see Dr. Stephens until May 25, 2010, but perhaps the referral had been approved by this time by Employer.  (Dr. Stephens Consultation note, May 25, 2010).


� “Periosteal,” pertaining to the periosteum.  “Periosteum,” a specialized connective tissue covering all bones of the body, and possessing bone-forming potentialities;  in adults, it consists of two layers that are not sharply defined, the external layer being a network of dense connective tissue containing blood vessels, and the deep layer composed of more loosely arranged collagenous bundles with spindle-shaped connective tissue cells and a network of thin elastic fibers.  Dorland’s Illustrated Medical Dictionary, Twenty-fifth Edition, 1974.
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