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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 115512
Juneau, Alaska 99811-5512

	TIMOTHY R. OLIVER, 

                                                  Employee, 

                                                     Applicant

                                                   v. 

GRANITE CONSTRUCTION INC,

                                                  Employer,

                                                   and 

VALLEY FORGE INSURANCE CO,

                                                  Insurer,

                                                     Defendants.

	)
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)
	FINAL DECISION AND ORDER

AWCB Case No.  200911228
AWCB Decision No. 11-0144 

Filed with AWCB Anchorage, Alaska

on September 21, 2011


Granite Construction Inc.’s (Granite) June 1, 2011 petition to dismiss Mr. Oliver’s May 11, 2011 workers’ compensation claim was heard August 23, 2011 in Anchorage, Alaska.  Attorney Robert D. Stone represented Mr. Oliver.   Attorney Patricia Zobel represented Granite and its insurer.  No witnesses appeared.  The record closed August 23, 2011 at the conclusion of the hearing.

ISSUES
On May 11, 2011, Mr. Oliver filed a workers’ compensation claim asking the board to determine the comparative fault of both Granite and a third party and to reduce Granite’s lien on the proceeds of the third-party case accordingly.  Granite contends Mr. Oliver’s workers’ compensation claim should be dismissed because the board lacks jurisdiction to determine comparative fault and asks that Mr. Oliver be ordered to pay the balance due on the lien.  

Prior to the hearing, Mr. Oliver asked that the hearing be continued because he was not able to be present, either in person or telephonically, and because the parties had not conducted any discovery on Mr. Oliver’s claim.  Granite argued jurisdiction is a question of law and because Mr. Oliver is represented by an attorney, his presence is not necessary to determine purely legal issues.  

1. Should the hearing be continued to allow Mr. Oliver to participate?

2. Should Mr. Oliver’s claim be dismissed for lack of jurisdiction?

3. Should Mr. Oliver be ordered to pay Granite the balance due on its lien?

FINDINGS OF FACT
The following facts are established by a preponderance of the evidence:

1. On July 22, 2009 while working for Granite, Mr. Oliver was injured when he was hit by another driver while driving a backhoe on an Anchorage, Alaska street.  Mr. Oliver suffered injuries to his back and neck.  (Report of Injury, 7/22/2009).

2. Granite accepted the claim and paid benefits, including $39,427.02 in medical costs and related travel. (Record, Payment History).

3. Mr. Oliver reached a “policy limits” settlement with the third-party driver.  (Stone, hearing). 

4. Granite contends that after the reduction required by Cooper v. Argonaut, its lien is $25,819.02.  (Hearing Brief).  

5. Mr. Oliver paid $18,000.00 to Granite, but retained $7,819.02 in Mr. Stone’s trust account.  (Stone, hearing).  

6. On May 11, 2011, Mr. Oliver filed a workers’ compensation claim seeking a reduction in Granite’s lien on the grounds that Granite was partially at fault for the injury.  The claim asks the board to determine Granite’s comparative fault and reduce its lien accordingly.  The claim also requested attorney fees and costs.  (Worker’s Compensation Claim, May 11, 2011).  

7. On June 1, 2011, Granite filed a petition asking that Mr. Oliver’s claim be dismissed because  the board does not have jurisdiction to determine comparative negligence and asking that Granite be awarded the full amount of its lien.  (Petition, June 1, 2011).  

8. At a prehearing on June 23, 2011, the parties agreed to an August 23, 3011 hearing on Granite’s petition to dismiss.  (Prehearing Conference Summary, June 23, 2011).  

9. Notice of the hearing was served on Mr. Stone on July 26, 2011.  (Hearing Notice, July 26, 2011). 

10. On August 8, 2011, Mr. Oliver filed a Petition to continue the August 23, 2011 hearing because Mr. Oliver could not be present at the hearing because he was working near Anaktuvuk Pass.  (Motion to Vacate, August 8, 2011).  The petition was not accompanied by an affidavit setting out the facts to which Mr. Oliver was expected to testify.  (Record).  At hearing, Mr. Stone represented that Mr. Oliver was working on a seasonal construction job, and while his employer had one telephone, it was needed for business purposes and it was not practical for Mr. Oliver to participate by telephone.  (Stone, hearing). 

PRINCIPLES OF LAW

AS 23.30.001.  Intent of the legislature and construction of chapter.  It is the intent of the legislature that

[image: image1](1) this chapter be interpreted so as to ensure the quick, efficient, fair, and predictable delivery of indemnity and medical benefits to injured workers at a reasonable cost to the employers who are subject to the provisions of this chapter;

AS 23.30.015. Compensation where third persons are liable. 

(a) If on account of disability or death for which compensation is payable under this chapter the person entitled to the compensation believes that a third person other than the employer or a fellow employee is liable for damages, the person need not elect whether to receive compensation or to recover damages from the third person.

. . . .

[image: image2](e) An amount recovered by the employer under an assignment, whether by action or compromise, shall be distributed as follows:

[image: image3](1) the employer shall retain an amount equal to

[image: image4](A) the expenses incurred by the employer with respect to the action or compromise, including a reasonable attorney fee determined by the board;

[image: image5](B) the cost of all benefits actually furnished by the employer under this chapter;

[image: image6](C) all amounts paid as compensation and second-injury fund payments, and if the employer is self-insured or uninsured, all service fees paid under AS 23.05.067;

[image: image7](D) the present value of all amounts payable later as compensation, computed from a schedule prepared by the board, and the present value of the cost of all benefits to be furnished later under AS 23.30.095 as estimated by the board; the amounts so computed and estimated shall be retained by the employer as a trust fund to pay compensation and the cost of benefits as they become due and to pay any finally remaining excess sum to the person entitled to compensation or to the representative; and

[image: image8](2) the employer shall pay any excess to the person entitled to compensation or to the representative of that person.

[image: image9](f) Even if an employee, the employee's representative, or the employer brings an action or settles a claim against the third person, the employer shall pay the benefits and compensation required by this chapter.

[image: image10](g) If the employee or the employee's representative recovers damages from the third person, the employee or representative shall promptly pay to the employer the total amounts paid by the employer under (e)(1)(A) - (C) of this section insofar as the recovery is sufficient after deducting all litigation costs and expenses. Any excess recovery by the employee or representative shall be credited against any amount payable by the employer thereafter. If the employer is allocated a percentage of fault under AS 09.17.080, the amount due the employer under this subsection shall be reduced by an amount equal to the employer's equitable share of damages assessed under AS 09.17.080(c).

[image: image11](h) If compromise with a third person is made by the person entitled to compensation or the representative of that person of an amount less than the compensation to which the person or representative would be entitled, the employer is liable for compensation stated in (f) of this section only if the compromise is made with the employer's written approval.

AS 09.17.080. Apportionment of damages.  

(a) In all actions involving fault of more than one person, including third-party defendants and persons who have settled or otherwise been released, the court, unless otherwise agreed by all parties, shall instruct the jury to answer special interrogatories or, if there is no jury, shall make findings, indicating

. . . .

[image: image12](2) the percentage of the total fault that is allocated to each claimant, defendant, third-party defendant, person who has been released from liability, or other person responsible for the damages unless the person was identified as a potentially responsible person, the person is not a person protected from a civil action under AS 09.10.055, and the parties had a sufficient opportunity to join that person in the action but chose not to; in this paragraph, "sufficient opportunity to join" means the person is

[image: image13](A) within the jurisdiction of the court;

[image: image14](B) not precluded from being joined by law or court rule; and

[image: image15](C) reasonably locatable.

[image: image16](b) In determining the percentages of fault, the trier of fact shall consider both the nature of the conduct of each person at fault, and the extent of the causal relation between the conduct and the damages claimed.

[image: image17](c) The court shall determine the award of damages to each claimant in accordance with the findings and enter judgment against each party liable. The court also shall determine and state in the judgment each party's equitable share of the obligation to each claimant in accordance with the respective percentages of fault as determined under (a) of this section. Except as provided under AS 23.30.015(g), an assessment of a percentage of fault against a person who is not a party may only be used as a measure for accurately determining the percentages of fault of a named party. Assessment of a percentage of fault against a person who is not a party does not subject that person to civil liability in that action and may not be used as evidence of civil liability in another action.

[image: image18](d) The court shall enter judgment against each party liable on the basis of several liability in accordance with that party's percentage of fault.

Unlike courts, administrative agencies are limited in their scope of authority to those powers granted to them by the legislature or necessarily incident to the exercise of those express powers.  Far North Sanitation v. Alaska Public Utilities Comm'n., 825 P.2d 867 (Alaska 1992).  In Alaska Pub. Interest Research Group v. State, 167 P.3d 27, 36-37 (Alaska 2007), the Alaska Supreme Court addressed the jurisdiction of both the Alaska Workers’ Compensation Appeals Commission and Alaska Workers’ Compensation Board:
We recognize that the Appeals Commission, like the Board, may be required to apply equitable or common law principles in a specific case, but both of these quasi-judicial agencies can only adjudicate in the context of a workers' compensation case. Neither the Appeals Commission nor the Board has jurisdiction to hear any action outside of a workers' compensation claim.

In analyzing what powers could be delegated to adjudicative bodies, the court stated the ultimate judicial power was reserved for the courts, and ”the essence of judicial power is the final authority to render and enforce a judgment.”  Id. at 37  

AS 23.30.055. Exclusiveness of liability.  The liability of an employer prescribed in AS 23.30.045 is exclusive and in place of all other liability of the employer and any fellow employee to the employee, the employee's legal representative, husband or wife, parents, dependents, next of kin, and anyone otherwise entitled to recover damages from the employer or fellow employee at law or in admiralty on account of the injury or death. 

AS 23.30.145. Attorney fees.

[image: image19](a) Fees for legal services rendered in respect to a claim are not valid unless approved by the board, and the fees may not be less than 25 percent on the first $1,000 of compensation or part of the first $1,000 of compensation, and 10 percent of all sums in excess of $1,000 of compensation. When the board advises that a claim has been controverted, in whole or in part, the board may direct that the fees for legal services be paid by the employer or carrier in addition to compensation awarded; the fees may be allowed only on the amount of compensation controverted and awarded. When the board advises that a claim has not been controverted, but further advises that bona fide legal services have been rendered in respect to the claim, then the board shall direct the payment of the fees out of the compensation awarded. In determining the amount of fees the board shall take into consideration the nature, length, and complexity of the services performed, transportation charges, and the benefits resulting from the services to the compensation beneficiaries.

[image: image20](b) If an employer fails to file timely notice of controversy or fails to pay compensation or medical and related benefits within 15 days after it becomes due or otherwise resists the payment of compensation or medical and related benefits and if the claimant has employed an attorney in the successful prosecution of the claim, the board shall make an award to reimburse the claimant for the costs in the proceedings, including reasonable attorney fees. The award is in addition to the compensation or medical and related benefits ordered.

8 AAC 45.060. Service.

 . . .

(b) . . .  a party shall serve a copy of a document filed with the board upon all parties or, if a party is represented, upon the party's representative.  

8 AAC 45.070. Hearings.

 (a) Hearings will be held at the time and place fixed by notice served by the board under 8 AAC 45.060(e). A hearing may be adjourned, postponed, or continued from time to time and from place to place at the discretion of the board or its designee, and in accordance with this chapter....

...

(f) If the board finds that a party was served with notice of hearing and is not present at the hearing, the board will, in its discretion, and in the following order of priority,

(1) proceed with the hearing in the party's absence and, after taking evidence, decide the issues in the application or petition;

(2) dismiss the case without prejudice; or

(3) adjourn, postpone, or continue the hearing.

8 AAC 45.074. Continuances and cancellations 

(a) A party may request the continuance or cancellation of a hearing by filing a 

(1) petition with the board and serving a copy upon the opposing party; a request for continuance that is based upon the absence or unavailability of a witness 

(A) must be accompanied by an affidavit setting out the facts which the party expects to prove by the testimony of the witness, the efforts made to get the witness to attend the hearing or a deposition, and the date the party first knew the witness would be absent or unavailable; and 

(B) will be denied and the affidavit may be introduced at the hearing as the testimony of the absent witness if the opposing party stipulates that the absent witness would testify as stated in the affidavit; 

(2) stipulation signed by all the parties requesting a continuance or cancellation together with evidence of good cause for the request. 

(b) Continuances or cancellations are not favored by the board and will not be routinely granted. A hearing may be continued or cancelled only for good cause and in accordance with this section. For purposes of this subsection: 

(1) Good cause exists only when 

(A) a material witness is unavailable on the scheduled date and the taking of the deposition of the witness is not feasible; 

(B) a party or representative of a party is unavailable because of an unintended and unavoidable court appearance; 

(C) a party, a representative of a party, or a material witness, becomes ill or dies; 

(D) a party, a representative of a party, or a material witness becomes unexpectedly absent from the hearing venue and cannot participate telephonically; 

. . . .

(J) the board determines at a scheduled hearing that, due to surprise, excusable neglect, or the board's inquiry at the hearing, additional evidence or arguments are necessary to complete the hearing; 

. . . .

(L) the board determines that despite a party's due diligence, irreparable harm may result from a failure to grant the requested continuance or cancel the hearing. 

(2) In its discretion and in accordance with this section, a continuance or cancellation may be granted 

(A) by the board or its designee for good cause under (1)(A) - (H) of this subsection without the parties appearing at a hearing; or 

(B) by the board for good cause under (b)(1)(I) - (L) of this subsection only after the parties appear at the scheduled hearing, make the request and, if required by the board, provide evidence or information to support the request. 

ANALYSIS

1. Should the hearing be continued to allow Mr. Oliver to participate?

Although this issue was decided at the hearing, it is memorialized here and the rationale for the decision is provided.

At hearing, Mr. Stone stated that Mr. Oliver wished to participate and testify but was working near Anaktuvuk Pass for the construction season.  While Mr. Oliver’s employer had one telephone connection, it was primarily for company use and use by employees was discouraged.  

As a party, Mr. Oliver received notice of the hearing.  Here, Mr. Oliver’s attorney participated in the June 23, 2011 prehearing and agreed to the hearing date.  The Prehearing Conference Summary, which reiterated the hearing date and set deadlines, was served on Mr. Stone the same day.  Also, a Hearing Notice was served on Mr. Stone on July 27, 2011.  Under 8 AAC 45.060(b), service on Mr. Stone constituted service on Mr. Oliver.  

When a party who has been served notice of the hearing does not appear, 8 AAC 45.070 (f) provides three options.  The first option, in order of preference, is to proceed in the party’s absence, take evidence, and resolve the case.  

In addition to being a party, Mr. Oliver was, potentially, a witness as well.  Under 8 AAC 45.074 a continuance may be granted when a witness is unavailable.  8 AAC 45.074(a)(1)(A) requires that a request for continuance be accompanied by an affidavit setting out the facts to which the witness would testify at the hearing.  Mr. Oliver did not include the required affidavit with his petition, and as jurisdiction is a question of law, it is hard to see how his testimony could be relevant.  Certainly Mr. Oliver could testify to facts that might establish some fault on Granite’s part.  But testimony regarding the facts of the accident is unnecessary.  The question is not whether Granite is partly at fault. The question is whether the board can even make that determination.  Mr. Oliver is represented by counsel capable of putting forth his legal arguments on that issue, and he will not be prejudiced by the fact he cannot appear.  

If a continuance caused no prejudice to Granite, it might be appropriate to continue the hearing for Mr. Oliver’s convenience.  However, Ms. Zobel, Granite’s attorney, represented that she will be retiring soon, and a continuance would mean that Granite would have to retain new counsel who would have to spend time to become familiar with the case,  thus increasing Granite’s legal fees.  

A continuance would be contrary to the quick, efficient, fair and reasonable cost provisions of AS 23.30.001.  Mr. Oliver’s presence is not necessary, and while the prejudice to Granite might not be great, it would be prejudiced by a continuance.  

2. Should Mr. Oliver’s claim be dismissed for lack of jurisdiction? 

Mr. Stone argued that the Board had jurisdiction because no other venue was available.  He opined that an employee was prevented from joining an employer in a civil case against a third party by the “exclusive remedy” provisions of AS 23.30.055.  Only the third party may join the employer, and if an employee is unlikely to recover anything from a third party beyond the insurance proceeds, the third party has no incentive to join the employer.  However, the fact that it may be difficult or financially impractical for an employee to assert a comparative fault claim against an employer in civil court does not mean the board has jurisdiction to make that determination.  

The Alaska Supreme Court has repeatedly held that administrative agencies are limited to those powers expressly granted to them by the legislature and the equitable powers necessary to exercise those powers.  Mr. Stone argued that the last sentence of AS 23.30.015(g) grants the board the authority to determine an employer’s comparative fault:

If the employer is allocated a percentage of fault under AS 09.17.080, the amount due the employer under this subsection shall be reduced by an amount equal to the employer's equitable share of damages assessed under AS 09.17.080(c).

Granite argues the section does not give the board the authority to make a decision on comparative fault, but only deals with how the lien is calculated once such a determination has been made by the court.  

AS 23.30.015(g) itself does not specify who is to make the allocation of fault, only that the allocation be made under AS 09.17.80.  AS 09.17.080, however, repeatedly refers to the “court,” and AS 09.17.080(c) states that after determining the relative fault of the parties, the court shall “enter judgment.”  As the Alaska Supreme Court stated in Alaska Pub. Interest Research Group v. State, while an administrative body may make adjudicative decisions, only a court can render and enforce a judgment.  The board does not have the authority to apportion fault under AS 09.17.080; only a court may do so.

An award of attorney fees under AS 23.30.145(a) requires that the employee be awarded compensation.  An award under AS 23.30.145(b) requires the successful prosecution of an employee’s claim.  Here, Mr. Oliver was neither awarded compensation nor was he successful in the prosecution of his claim.  There is no basis on which attorney fees can be awarded to Mr. Oliver. 

Because the board lacks jurisdiction to apportion fault and there is no basis on which attorney fees could be awarded, Mr. Oliver’s claim is dismissed.   

3. Should Mr. Oliver be ordered to pay Granite the full amount of its lien?

At hearing, Mr. Stone argued that an order for payment of the lien could not be entered without determining that both the amount of the claimed lien and the reduction for Cooper v. Argonaut were correct.  If there was a dispute, either as to the amount of Granite’s lien or the reduction, that would be true.  However, Granite timely filed the payment history for Mr. Oliver’s claim, showing it had paid $39, 427.02 for medical benefits and related travel.  Mr. Oliver did not object to the admission of the payment history or argue it was incorrect.  In its hearing brief, Granite states that after the Cooper v. Argonaut reduction its lien is $25,819.02.  Again, Mr. Oliver appears to agree that is correct.  Mr. Stone represents that Granite had been paid $18,000.00, and the dispute is over the remaining $7,819.20.  The only argument Mr. Oliver put forth for not paying the remaining $7,819.02 is that the lien should be reduced because Granite was partially at fault.  The board lacks jurisdiction make that determination.  Mr. Oliver’s workers’ compensation claim, does not question the amounts Granite paid, the total of its lien, or the calculation of the Cooper v. Argonaut reduction.  Granite is entitled to the remaining $7,819.02 to satisfy its lien.  

CONCLUSIONS OF LAW
1. The hearing will not be continued to allow Mr. Oliver to participate.

2. Mr. Oliver’s claim is dismissed for lack of jurisdiction.

3. Mr. Oliver is ordered to pay Granite the balance of its lien?

ORDER
1. Mr. Oliver’s presence at the hearing was not necessary for the determination of legal issues, and his petition to continue the hearing is denied.  

2. The board does not have jurisdiction to apportion fault under AS 09.17.080.  To the extent Mr. Oliver’s workers’ compensation claim seeks such relief, Granite’s June 1, 2011 petition is granted and Mr. Oliver’s May 11, 2011 workers’ compensation claim is dismissed.

3. Mr. Oliver was not awarded compensation and he did not successfully prosecute any portion his worker’s compensation claim.  To the extent Mr. Oliver’s workers’ compensation claim seeks attorney fees, Granite’s June 1, 2011 petition is granted, and Mr. Oliver’s May 11, 2011 workers’ compensation claim is dismissed.

4. Mr. Oliver is ordered to promptly pay Granite the remaining $7,819.02 to satisfy Granite’s lien.  

Dated in Anchorage, Alaska on September 21, 2011.





ALASKA WORKERS' COMPENSATION BOARD






Ronald P. Ringel, Designated Chairman






Linda Hutchings, Member






David Robinson, Member

APPEAL PROCEDURES
This compensation order is a final decision and becomes effective when filed in the Board’s office, unless it is appealed.  Any party in interest may file an appeal with the Alaska Workers’ Compensation Appeals Commission within 30 days of the date this decision is filed.  All parties before the Board are parties to an appeal.  If a request for reconsideration of this final decision is timely filed with the Board, any proceedings to appeal must be instituted within 30 days after the reconsideration decision is mailed to the parties or within 30 days after the date the reconsideration request is considered denied because the Board takes no action on reconsideration, whichever is earlier.

A party may appeal by filing with the Alaska Workers’ Compensation Appeals Commission: (1) a signed notice of appeal specifying the board order appealed from; 2) a statement of the grounds for the appeal; and 3) proof of service of the notice and statement of grounds for appeal upon the Director of the Alaska Workers’ Compensation Division and all parties.  Any party may cross-appeal by filing with the Alaska Workers’ Compensation Appeals Commission a signed notice of cross-appeal within 30 days after the board decision is filed or within 15 days after service of a notice of appeal, whichever is later.  The notice of cross-appeal shall specify the board order appealed from and the grounds upon which the cross-appeal is taken.  Whether appealing or cross-appealing, parties must meet all requirements of 8 AAC 57.070.

RECONSIDERATION
A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION
Within one year after the rejection of a claim, or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of TIMOTHY R. OLIVER employee/applicant v. GRANITE CONSTRUCTION INC, employer and VALLEY FORGE INSURANCE CO, insurer/defendants; Case No. 200911228; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, and served upon the parties this 21st day of September 2011.  
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Kimberly Weaver, Clerk
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