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ALASKA WORKERS' COMPENSATION BOARD


P.O. Box 115512


Juneau, Alaska 99811-5512

	CATHY E. CRISMAN, 

                                  Employee, 

                                      Applicant

                                               v. 

FAIRBANKS NORTH STAR BOROUGH,

                                     Self-Insured Employer.
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	  FINAL DECISION AND ORDER

  AWCB Case No.  200904813M

  AWCB Decision No.  11-0145
   Filed with AWCB Fairbanks, Alaska

  on September 21, 2011


Cathy Crisman’s (Employee) February 15, 2010 claim for benefits under the Alaska Workers’ Compensation Act (Act) was heard on March 31, 2011 and April 11, 2011, in Fairbanks, Alaska.  Attorney Robert Beconovich represents Employee.  Attorney Jill Dolan represents self-insured employer Fairbanks North Star Borough (Employer).  Employee appeared and testified.  Jacqueline Bock testified in person on behalf of Employee.  Heather Houston, Lisa Stoffel, Sandra Besser, Sally Stuvek, and Bev Shuttleworth testified on behalf of Employer.  The record was held open to receive the parties’ written closing arguments.  The record closed when the panel next met and deliberated on September 2, 2011.  

ISSUES

1. Is Employee entitled to continuing medical and related transportation benefits from Employer for her bilateral knee conditions?

Employee contends Employer is liable for medical benefits and transportation costs related to her bilateral knee conditions, as her two work injuries permanently aggravated her preexisting knee conditions.  Employer contends Employee’s knee conditions are resolved and require no further treatment, and in any event any need for additional medical care is not caused by the work injury.

2. Is Employee entitled to permanent total disability (PTD) benefits?

Employee contends she is permanently and totally disabled because of work-related aggravation to her knee conditions combined with a myriad of other conditions.  Employer contends Employee cannot be found permanently and totally disabled as no medical opinion exists declaring Employee permanently disabled, and the objective evidence demonstrates Employee is not disabled.  
3. Is Employee entitled to temporary total disability (TTD) benefits?

Even if Employee is not found permanently and totally disabled, Employee contends she is entitled to TTD benefits ongoing from the date of her termination with Employer.  Employer contends all TTD payments owed have been paid.

4. Did the RBA designee abuse her discretion in finding Employee ineligible for reemployment benefits?

Employee contends the reemployment benefits administrator’s (RBA) designee abused her discretion when she found Employee ineligible for reemployment benefits.  Employer asserts the RBA designee’s determination of ineligibility is supported by substantial evidence; specifically Employee’s treating physician opined Employee could perform the necessary job duties of grocery clerk, one of the positions Employee held in the ten years prior to her work injury.

5. Is Employee entitled to a penalty?

Employee asserts she is entitled to a penalty on late-paid benefits.  Employer contends because Employee is not entitled to the benefits she claims, she is not entitled to a penalty.

6. Is Employee entitled to interest on past due benefits?

Employee contends she is entitled to interest on past-due benefits.  Employer contends because Employee is not entitled to the benefits she claims, she is not entitled to interest.

7. Is Employee entitled to an award of attorney’s fees and costs?

Employee contends she is entitled to payment of her attorney’s fees and costs.  Employer contends because Employee is not entitled to the benefits she claims, she is not entitled to an award of attorney’s fees and costs.

FINDINGS OF FACT

Evaluation of the record as a whole establishes the following facts and factual conclusions by a preponderance of the evidence:  

1. Employee has a long history of pain and degenerative arthritis in both knees.  In 1997 and 2002, Employee underwent right knee arthroscopic surgery.  In 1997 Employee underwent left knee arthroscopic surgery.  (Employer’s Medical Evaluation by George Vrablik, M.D., December 14, 2009; Employee testimony).

2. Employer hired Employee as an Animal Control Officer II in 2004.  On March 15, 2004, Employee completed a “Notification of Previous Injury or Illness” form as part of the hiring process with Employer.  Listed medical conditions on the form included arthritis, carpal tunnel injury, diabetes, ruptured intervertebral disk, and spondylolisthesis.  Under the list of applicable medical conditions, Employee checked the box “none of the above.”  (Fairbanks North Star Borough Notification of Previous Injury or Illness, March 15, 2004).

3. On January 5, 2007, Employee reported she injured her left knee “after falling off a jet ski while on vacation.” An MRI revealed a medial meniscus tear.  (Report of Steven Rast, PA-C, January 5, 2007).  

4. On August 2, 2007, orthopedic surgeon Daniel Johnson, M.D., examined Employee’s left knee and diagnosed a tear of the posterior horn of the medial meniscus.  Employee reported to Dr. Johnson she “had good success with arthroscopic surgery 10 years ago and she would like to proceed in doing that.”  Dr. Johnson stated surgery was reasonable in her case, but cautioned “the second surgery probably does not work as well as the first surgery.  We also told her she has some arthritis in there.  We cannot promise to make her brand new.”  (Dr. Johnson report, August 2, 2007).

5. In August 2007, Dr. Johnson performed arthroscopic surgery on Employee’s left knee.  While the surgical report is not in the board’s file, Dr. Johnson references the arthroscopy in his August 22, 2007 follow-up report.  (Dr. Johnson report, August 22, 2007).

6. On August 22, 2007, Employee saw Dr. Johnson for a post-surgery follow-up.  She reported her right knee was now bothering her, and had been sore “ever since she dumped her Gold Wing motorcycle on her right knee.”  (Dr. Johnson report, August 22, 2007).

7. On September 21, 2007, Dr. Johnson diagnosed a tear of the right medial meniscus and recommended arthroscopic surgery on the right knee.  Dr. Johnson noted “[s]he understands I cannot cure arthritis and everybody does not get brand new from this operation.”  (Dr. Johnson report, September 21, 2007).

8. On July 25, 2008, Employee reported she had fallen in her yard “several weeks ago” and was experiencing left knee pain and occasional locking and clicking when walking.  She reported a history of three prior surgeries on the left knee.  (Bryan Pherson, P.A. report, July 25, 2008).

9. On September 30, 2008, Employee underwent a left medial unicompartmental total knee arthroplasty performed by John Lapkass, M.D.  Dr. Lapkass noted Employee had undergone a total of three left knee arthroscopies, though her pain still persisted.  (Dr. Lapkass discharge summary/operative report, October 3, 2008).

10. On December 2, 2008, Dr. Lapkass performed a right medial unicompartmental knee replacement and noted Employee had a “multiple year history of bilateral knee pain and stated her arthroscopy in September 2007 did not improve her pain symptoms.”  Dr. Lapkass discovered “significant degenerative arthritis of the medial femoral condyle and more moderate degenerative arthritis of the medial tibial plateau.”  (Dr. Lapkass operative report, December 2, 2008).

11. Employee went on Family Medical Leave status during recovery from December 2, 2008 right knee surgery.  (Employee testimony; Employer FMLA records).

12. On February 20, 2009, her first day at work upon return from Family Medical Leave, Employee injured her left knee, right knee and right wrist when she fell on the ice in the parking lot at work.  (Report of Occupational Injury or Illness, February 27, 2009, Employee testimony).

13. On February 21, 2009, Employee saw Physician Assistant Tatiana Olson.  Employee complained of “pain now radiating down into feet.”  She stated she “tried to ret[urn] to work today but (sic) too painful.”  Physical examination revealed tenderness and range of motion of approximately 50%.  Review of x-rays taken that day showed no signs of prosthesis loosening.  P.A. Olson diagnosed knee contusions and wrist sprain, prescribed pain medication and recommended increased activity as Employee’s pain allowed.  (P.A. Olson report, February 21, 2009).

14. On February 23, 2009, Employee saw her primary care physician Michael Swenson, M.D., for a follow-up concerning her chronic hypertension and complaining of symptoms of restless leg syndrome.  (Dr. Swenson report, February 23, 2009).

15. On March 28, 2009, Employee twisted her right knee when she “slipped on [the] hallway floor” at work.  (Report of Occupational Illness or Injury, April 9, 2009).

16. On April 7, 2009, Employee sought treatment with P.A. Olson, stating she had worsening pain and difficulty with walking and weight bearing “all the time.”  P.A. Olson referred Employee to Orthopedic Surgeon Daniel Johnson, M.D.  (Olson report, April 7, 2009).

17. On April 8, 2009, Dr. Johnson examined Employee, noting she had range of motion in her right knee of “zero to 90 degrees” and was “tender over the medial side of the right knee.”  Review of imaging studies from February 21, 2009 and April 8, 2009 showed “the insert for hemiarthro prosthesis may be loose.”  Dr. Johnson suggested Employee follow up with Dr. Lapkass and recommended no prolonged standing or walking.  (Johnson report, April 8, 2009).

18. Employer made TTD benefit payments to Employee from April 8, 2009 through August 5, 2009.  (Record).

19. On April 20, 2009, Employee attended a follow-up appointment with Dr. Lapkass.  She stated her left knee “is doing great” and she had “no complaints of pain in that knee.”  She stated ever since she fell at work her right knee had been “fairly severely painful” and “getting steadily worse and worse.”  Dr. Lapkass noted the tibial component of the right knee replacement was loose and recommended surgical revision.  (Dr. Lapkass report, April 20, 2009).

20. On May 5, 2009, Dr. Lapkass surgically repaired Employee’s right total knee replacement.  (Dr. Lapkass surgical report, May 5, 2009).  Employee traveled to Washington to be near family while recovering from her May 5, 2009 surgery.  (Employee testimony).

21. In June and July 2009, Employee attended twice-weekly sessions of physical therapy, during which her pain waxed and waned.  (Anacortes Physical Therapy reports, June – July 2009).

22. On August 6, 2009, Employee returned to work for Employer part-time on a light-duty basis.  Employer ceased TTD benefit payments and began paying Employee temporary partial disability (TPD) benefits.  (Employee testimony; record).

23. On August 12, 2009, Dr. Lapkass noted Employee was “making steady progress with physical therapy.”  She stated she returned to work with the borough animal control on a part-time basis and was “overall doing well.”  Physical examination revealed no swelling, warmth or erythema.  Range of motion was 0 – 100 degrees and stability was good.  He stated “[o]verall, Ms. Crisman is making satisfactory progress following revision of her right medial unicompartmental replacement to total knee replacement.”  He was “not surprised that at three months she still has a fair amount of aching.”  Dr. Lapkass provided a work release note allowing Employee to progress from four hours per day to six and eventually to eight “to her comfort.”  (Dr. Lapkass report, August 12, 2009).

24. On September 23, 2009, Employee reported to Dr. Lapkass two weeks prior she had fallen at home and had been unable to walk for about three days afterward.  Employee reported in late July, she started having some intermittent painful subluxations in [the left] knee, which she believed caused the recent fall.  Dr. Lapkass noted, “[t]his is the first time I have heard of that problem with her left knee.”  Physical examination of the left knee revealed full range of motion, good varus and valgus stability and a negative Lachman test.  Examination of the right knee revealed no effusion, ecchymosis or warmth, with some tenderness to palpation and range of motion extending to 95 degrees, limited by pain.  Dr. Lapkass recommended continued physical therapy and use of a knee brace on the left knee for added stability.  He reviewed the job descriptions for Animal Control Officer II, Animal Treatment Investigator I, and Dog Catcher.  He approved Employee for work as an Animal Treatment Investigator I on a part-time basis.  He recommended following up with him in six weeks.  (Dr. Lapkass report, September 23, 2009).

25. On October 27, 2009, Dr. Lapkass responded to an inquiry from Employer’s adjuster Bev Shuttleworth.  He opined Employee had not yet reached medical stability, but had incurred a permanent partial impairment (PPI) as a result of the March 28, 2009 injury, and referred Employee for a PPI rating.  (Dr. Lapkass response to Bev Shuttleworth, October 27, 2009).

26. On December 14, 2009, George Vrablik, M.D., performed an Employer’s Medical Evaluation (EME).  Dr. Vrablik opined:

The need for the hemi-arthroplasties of both knees was brought about by the development of degenerative arthritis.  This is not work related.

The need for the revision of the right knee hemi-arthroplasty was more likely than not caused by the fall in the parking lot at work on February 20, 2009, and the twist and near fall in the work place on March 28, 2009. This opinion is strengthened by the x-ray changes after the March incident documenting loosening of one of the prosthetic components in the right knee. 

Though the left knee may have been contused in the fall of February and twisted in the event of March, the left knee became asymptomatic and did not cause any complaints until August or September of 2009.  Another fall at home in September contributed to soreness.  The left knee complaints, instability and intermittent pain are not likely work related as they did not present until five to six months after the last work related incident.

Proprioception, the ability to receive position sense from muscle and tendon and joint, can be impaired by injury or surgery.  Ms. Crisman’s frequent falls suggest that she does not have normal position sense and or strength to avoid falls as a normal person would have.  I believe that the frequent falls are a combination of lack of proprioception and a lack of strength to aid recovery.  These conditions are related to her initial surgery.

Dr. Vrablik further opined the March 28, 2009 fall was a temporary aggravation of Employee’s preexisting degenerative arthritis in the left knee, and resolved within three months from the date of injury.  As to the right knee, the March 28, 2009 fall loosened the right knee tibial prosthetic component and was a “permanent and new condition.”  Dr. Vrablik recommended 2-3 months of physical therapy for the right knee condition and anticipated Employee would be medically stable within 3-4 months.  He opined Employee would not have the physical capacity to return to her position as Animal Control Officer for Employer, given her tendency to fall.  (Dr. Vrablik EME report, December 14, 2009).

27. On January 8, 2010, Acting Human Resources Director Diane Thomas notified Employee Employer “cannot keep you in modified light duty status beyond this pay period ending on January 10, 2010.”  Ms. Thomas based this decision on Dr. Vrablik’s December 14, 2009 opinion Employee was “currently not able and will not be able in the future to work full time as an Animal Control Officer.”  Because Employee disagreed with this assessment, Ms. Thomas agreed to re-evaluate Employee’s status after she met with her treating physician, Dr. Lapkass, on January 25, 2010.  (Thomas letter to Employee, January 8, 2010; Employee testimony).

28. On January 11, 2010, Employer resumed making TTD payments to Employee.  (Record).

29. On January 19, 2010, Employer’s adjuster Bev Shuttleworth filed a Notice of Possible Claim against the Second Injury Fund, noting Employee had preexisting bilateral knee arthritis, diabetes, ruptured intervertebral disc, and spondylolisthesis.  (Notice, January 11, 2010).

30. On January 25, 2010, Employee reported to Dr. Lapkass “she has doubts that she can do the kind of work she needs to do as an animal control officer, especially in the winter.”  Physical examination revealed no swelling in either knee, and noted “objectively, both knees look very good.  Especially on the left side, she has no objective instability and clinically has outstanding motion and outcome by all objective measurements.”  He questioned whether the instability Employee experienced in her left knee may be due to nerve root irritation from her prior lumbar surgeries.  “In other words, it may actually be her back causing her to fall rather than anything to do with her knees, which objectively look good.  For those reasons she was sent today for x-rays of both knees, her pelvis, and her lumbar spine.”  X-rays taken that day showed 

right knee prosthesis in very good position with no evidence of any sort of loosening or wear.  X-rays of the left knee shows a medial unicompartmental replacement with components in excellent position and again with no evidence of any sort of loosening or wear.  X-ray of her pelvis shows that she has only mild arthritic changes in her hips.  She maintains good joint spaces.  X-rays of her lumbar spine show severe multilevel disease.  At L4-5 and L5-S1, she has essentially completely lost her disc spaces.  She has marked osteophyte formation anteriorly.  The obliques are certainly suggestive of fairly severe foraminal narrowing at multiple levels. She also has disc space narrowing at upper levels, although not to the same degree as at L4-5 and L5-S1.

Dr. Lapkass stated: 

Based on the above x-rays and this long complex story, I am very suspicious that in particular her left leg giving way may well be secondary to a spinal issue rather than anything with the knee.  The right side may have some pes anserine bursitis or possibly a little patellar tendinitis, but certainly nothing to explain major incapacity.

Dr. Lapkass gave Employee a cortisone injection in her right knee, which significantly improved her right knee pain and ordered an MRI of the lumbar spine.  (Dr. Lapkass report, January 25, 2010).

31. On February 2, 2010, Acting Human Resources Director Diane Thomas notified Employee her employment with Employer was terminated because Employee had exhausted her Family Medical Leave and her physical limitations made her unable to return to her work as an Animal Control Officer II, even with accommodations.  Ms. Thomas encouraged Employee to apply for other positions within the Fairbanks North Star Borough for which she met the minimum qualifications and was physically able to perform.  (Thomas letter to Employee, February 2, 2010).

32. On February 8, 2010, Employee completed a “Pain Questionnaire” as part of her application for Social Security Disability Insurance.  She stated her pain began in November 2008, with her “first knee implants but majorly after falls at work.”  She complained of her left knee slipping out of joint and her right knee hurting “all the time.”  She reported, “every day I stop activities leaving them unfinished due to pain,” and she only does necessary errands, those she “[has] to do to survive, but nothing over 1/2 hour to 45 minutes.”  She stated “I get to [post office] infrequently cause I can’t stand in line for 1/2 hr.  I only go to grocery store when I have nothing to eat.”  She indicated she traveled by airplane to medical appointments in Anchorage because she was unable to drive long distances.  (Social Security Administration Pain Questionnaire, February 8, 2010).

33. On February 8, 2010, Employee applied for a Library Aide position with the Fairbanks North Star Borough.  That position required “short periods of moderate lifting, pushing or pulling (26-50 pounds).”  Employee did not request any accommodations.  She was not called for an interview for that position and did not apply for any other position with the Fairbanks North Star Borough.  When asked why she applied for the Library Aide position, Employee stated she was “testing out the borough to see if they would call me.  And they didn’t.”  (Employee testimony, Sally Stuvek, FNSB Human Resources Director, testimony; Employee’s Application for Library Aide position, February 8, 2010).

34. On February 12, 2010, Dr. Lapkass opined Employee’s right knee was “doing reasonably well.  She does have some intermittent pain in that knee but is (sic) not debilitating.”  He stated Employee’s left knee “looks excellent with good objective stability, but [Employee] has subjective complaints of the knee intermittently giving away (sic).  It is not absolutely clear why she is experiencing this.  However undoubtedly she is having trouble with that knee and has taken some falls.  It is possible that her intermittent leg weakness is actually secondary to pathology originating in her lumbar spine.”  Dr. Lapkass stated Employee’s left knee instability could be improved with the use of a knee brace and released Employee to work in her position as an animal control officer, “at least on an administrative level.”  He opined “[her] ability to be out in the field for extended periods is certainly limited, but with her brace, it is expected that she should be able to perform the duties of her work.” (Dr. Lapkass report, February 12, 2010).

35. On February 16, 2010, Employee filed a workers’ compensation claim, seeking PTD benefits from the date of her termination with Employer forward, medical costs, transportation costs, penalty, interest, attorney’s fees and costs.  (Workers’ Compensation Claim, February 15, 2010).

36. On March 5, 2010, Physical Therapist Sharon Richards reported to Dr. Lapkass Employee’s continued use of the knee brace helped with her left knee instability and she was now able to manage several steps without using her arms to pull herself up.  (Willow Physical Therapy report, March 5, 2010).

37. On March 8, 2010, Employer filed its answer to Employee’s February 15, 2010 claim, denying all claimed benefits.  (Employer’s Answer, March 5, 2010).

38. On April 2, 2010, the Social Security Administration (SSA) notified Employee she was not eligible to receive Social Security Disability Insurance based on her right knee and back problems, as her condition was “not severe enough to keep [her] from working.”  SSA based its decision on medical reports from Tanana Valley Clinic, Fairbanks Memorial hospital, Alaska regional Hospital, Urgent Care – Fairbanks, and Dr. Lapkass.  (SSA Determination, April 2, 2010).

39. On April 12, 2010, Employee saw her primary care physician Dr. Swenson for bilateral knee pain.  Dr. Swenson performed a joint injection and aspiration of the right knee, prescribed hydrocodone-acetaminophen for severe pain, and provided designated parking authorization.  (Dr. Swenson report, April 12, 2010).

40. On April 19, 2010, Employer filed a controversion notice, denying “treatment for any condition of the left knee beyond treatment for contusion of the left knee,” permanent total disability, and vocational reemployment benefits.  Employer based its controversion on Dr. Vrablik’s December 14, 2009 opinion “the left knee complaints, instability and intermittent pain are not likely work related as they did not present until five to six months after the last work related incident” and Employee’s “preexisting condition of proprioception related to her initial non-work related surgery precludes her ability to do the work of an Animal Control Officer.  This condition did not arise from any work related condition.”  (Controversion Notice, April 19, 2010).

41. On April 23, 2010, Employee saw P.A. Olson complaining her right knee pain was “constant when sitting but worse w/ walking.”  She admitted to taking more pain medication than directed.  Physical examination of the right knee revealed no redness, warmth or swelling and range of motion of 0 – 90 degrees without pain.  The ligaments were stable.  She was able to bear weight “fairly well.”  (P.A. Olson report, April 23, 2010).

42. On April 29, 2010, Employee saw Dr. Swenson and complained of increased pain in her right knee, aggravated by “bending, climbing stairs, movement, descending stairs, lifting, pushing, sitting, walking, standing,”  “decrease[d] mobility, swelling, tingling in legs, weakness, locking, difficulty going to sleep, nighttime waking.”  She stated she had “severe” and “daily” neck pain radiating to the left upper arm and shoulders.  Neck trauma originally occurred in an auto accident in 1968.  Dr. Swenson noted Employee’s “chronic problems” included esophageal reflux, migraines, diabetes, morbid obesity, restless legs syndrome, pure hypercholesterol, sleep apnea, benign hypertension, lumbar disc degeneration, and major depression.  (Dr. Swenson report, April 29, 2010).

43. On May 3, 2010, Dr. Lapkass responded to an April 26, 2010 letter from Employer’s adjuster Bev Shuttleworth.  Dr. Lapkass opined Employee had reached medical stability as to the March 28, 2009 work injury.  He stated Employee was not physically capable of resuming full time unrestricted work as an animal control officer.  When asked what restrictions were necessary for Employee and the restrictions’ duration, Dr. Lapkass responded: “Permanent.  Limited ability to ambulate [indecipherable] to (B) knee replacements.  Has overlying sever (sic) DJD of lumbar spine.”  Dr. Lapkass recommended no additional treatment for Employee’s work injury.  (Lapkass response to Bev Shuttleworth, May 3, 2010).  Employer ceased TTD payments to Employee based on Dr. Lapkass’ opinion Employee was medically stable.  (Record).

44. On July 20, 2010, Dr. Lapkass opined Employee had or would have in the future the physical capacity to perform the necessary functions of grocery clerk (Compensation Risk Consultants form, July 20, 2010, attached to Eligibility Evaluation, August 10, 2010).

45. On August 8, 2010, Employee saw Shawn Hadley, M.D., for a PPI rating.  Employee complained of constant pain in her right knee originating in the calf and extending to the thigh.  She described constant swelling and stated “many activities and positions” increased her pain, including walking, sitting or maintaining any position for a length of time.  She complained of knee instability and a number of “close calls,” where she caught herself before falling.  Employee reported nearly constant left knee pain, with some pain-free periods at night, and frequent swelling.  She felt her left knee “wants to give out,” and stated her knee brace helps prevent falls.  Applying the AMA Guides to the Evaluation of Permanent Impairment, sixth edition, to Employee’s right knee, Dr. Hadley gave a 4% PPI rating.  (Dr. Hadley report, August 18, 2010).  

46. Employer made PPI payments to Employee based on Dr. Hadley’s 4% rating.  When the PPI benefit was exhausted, Employer began making payments to Employee under AS 23.30.041(k).  (Record).  

47. On August 10, 2010, Rehabilitation Specialist Roger Kempfer of Compensation Risk Consultants (CRC) issued a Reemployment Benefits Eligibility Evaluation and Labor Market Survey.  Mr. Kemper recommended Employee be found ineligible for reemployment benefits, based on the following findings:

1. Dr. Lapkass DISAPPROVED Ms. Crisman’s return to her job at the time of injury: Animal Control Officer – DOT #379.263-010.

2. Dr. Lapkass DISAPPROVED Ms. Crisman’s return to the entirety of her previous ten year employment history; with the exception of one job: Grocery Clerk – DOT# 211.462-014 (50%) & Courtesy Clerk – DOT #920.687-014 (50%).  CRC conducted Labor Market Research and determined this job exists within the labor market in “reasonable quantities.”

3. On June 8, 2010, CRC received correspondence from Fairbanks Northstar (sic) Borough.  Unfortunately, physically appropriate alternative employment cannot be made available to Ms. Crisman at this time.

4. Dr. Lapkass predicted Ms. Crisman will incur a ratable permanent impairment greater than zero arising from the claim in question, in accordance with Guides to the Evaluation of Permanent Impairment, Sixth Edition.
5. In her March 17, 2010 interview with CRC, Ms. Crisman stated that she has not previously received vocational rehabilitation services in a worker’s compensation claim nor has she accepted the dislocation benefit and returned to work in the same or similar occupation in terms of physical demands required of the employee at the time of a previous injury according to AS 23.30.041(f)(2).  (Reemployment Benefits Eligibility Evaluation Addendum 4, August 10, 2010)(emphasis in original).

48. In the ten years preceding Employee’s work injury, she was employed as an animal control officer (SCODDOT #379.263-010), police officer (SCODDOT #397.263-014), customs patrol officer (SCODDOT #168.167-010), cruise guide (SCODDOT #353.167-010), goldsmith (SCODDOT #700.281-010), cashier-checker (50%) and courtesy clerk (50%) (SCODDOT #s 211.462-014 and 920.687-014), and security guard (SCODDOT #372.667-034).
  (Reemployment Benefits Eligibility Evaluation, August 10, 2010).

49. The SCODDOT description for cashier-checker is categorized as “light,” requiring occasionally lifting 20 pounds and frequently lifting 10 pounds, may require significant standing, walking, pushing and/or pulling, and entailed frequent reaching, finger, hearing, handling and talking.  (SCODDOT # 211.462.014).

50. While the animal control officer position is categorized as “light,” requiring occasionally lifting 20 pounds and frequently lifting 10 pounds, Employee’s position as animal control officer with Employer often required physical tasks beyond Employee’s capabilities, particularly in the winter, given Employee’s propensity to fall on uneven terrain.  Dr. Lapkass disapproved Employee for return to work as an animal control officer.  (Employee testimony; Dr. Lapkass report, January 25, 2010; Dr. Lapkass response to CRC letter, March 22, 2010; Diane Thomas letter to Employee, February 2, 2010).

51. Dr. Lapkass approved Employee to work as a store cashier (SCODDOT #211.462-010), classified as requiring “light” physical demands.  (Dr. Lapkass response to CRC letter, May 3, 2010).

52. A labor market survey conducted by CRC revealed cashier-checker positions exist in the local labor market with current and anticipated openings and Employee meets the minimum qualifications to apply.  (Labor Market Survey, August 10, 2010).

53. On September 2, 2010, Reemployment Benefits Administrator (RBA) designee Deborah Torgerson notified Employee she was not eligible for reemployment benefits based on Roger Kempfer’s August 10, 2010 eligibility evaluation.  (Torgerson letter to Employee, September 2, 2010).

54. On September 2, 2010, Employer ceased making benefit payments under 
AS 23.30.041(k) based on the RBA designee’s determination Employee was not eligible for reemployment benefits.  (Record).

55. On September 9, 2010, Employee filed an amended claim, adding claims for temporary total disability from the date of termination with Employer forward, a second independent medical evaluation, and review of the September 2, 2010 RBA designee’s determination Employee was not eligible for reemployment benefits.  (Workers’ Compensation Claim, September 8, 2010).

56. On September 16, 2010, Employee was hospitalized for pulmonary edema and chronic obstructive pulmonary disease.  At that time, William Lange, M.D. noted Employee also suffered from hypertension, glucose intolerance, migraine headaches, and obstructive sleep apnea.  (Dr. Lange report, September 16, 2010).

57. On October 4, 2010, Employer filed its answer to Employee’s September 8, 2010 amended claim, denying all claimed benefits.  (Employer’s Answer to Amended Claim, October 1, 2010).

58. On October 15, 2010, Employer filed a controversion notice, denying all benefits.  Employer incorporated its April 19, 2010 controversion notice and its reliance on Dr. Vrablik’s report, and further relied on Dr. Lapkass’ May 3, 2010 opinion Employee had attained medical stability and required no additional treatment.  (Controversion Notice, October 7, 2010).

59. On November 7, 2010, Timothy Cohen, M.D., surgically repaired Employee’s disc herniations at C4-C5, C5-C6, and C6-C7.  (Dr. Cohen operative report, November 7, 2010).

60. On January 11, 2011, Employee reapplied for Social Security Disability Insurance.  As part of the application process, Employee completed a “Function Report,” which documented her physical abilities and how her medical conditions affect her daily life.  When asked to describe her activities “from the time you wake up until going to bed,” she reported:

Take AM medication wait till pain lessens, make coffee, watch news, bath 2 times a week (fear of falling), often sleep in clothes to eliminate pain of dressing, recovering from knee replacement and neck spinal fusion.  Sometimes listen to books on CD (audio book), practice biofeedback and mediation, talk to friends some evenings, take night medication, put on CPAC mask, try to sleep.

Employee stated she shops one time per week for one-half hour.  She reported she was unable to hold money in her right hand “due to 5 broken bones and 3 surgeries.  First finger is mall (sic) shaped and nerve has been removed.  Hands go numb I drop money.”  She stated she keeps in touch with friends by phone, but “had to give up Email because sitting at computer hurts, legs go numb, hurts low back hurts.  Computer screen hard to see.”  She described herself as “housebound due to physical limitation.”  When asked to describe how her condition affects her ability to do specific tasks, Employee stated: “Lift 5 to 10 lbs.  No kneeling or squatting walking – into grocery store.  Completing task interrupted by pain.  Standing 15 min with cane.  Use elevator instead of stairs.  I have to go back to a project several times to get it done due to position of body and pain it creates.”  Employee stated she could walk “1/8 maybe 1/4 mile” and “then I am done walking for the day,” and could pay attention for “30 min until pain gets my attention,” and she must “do everything in small amounts and come back to it.  Have to get up and move even at movies.”  (SSA Function Report, January 11, 2011).

61. In January 2011, private investigator Michael Rush of Katmai Investigations conducted video surveillance of Employee in Fairbanks at Employer’s request “to determine [Employee’s] activity level and injury status.”  (Katmai Investigations report, February 5, 2011).

62. The investigator recorded roughly 45 minutes of video footage of Employee.  The board panel viewed the entire video at hearing.  Employer’s adjuster Bev Shuttleworth testified the video presented at hearing was the complete video she received from the investigator and to her knowledge it had not been edited in any manner.  Surveillance footage revealed:

a. On January 18, 2011, Employee drove from her home to her attorney’s office, a drive-thru coffee stand, and Fred Meyer’s grocery store.  She exited her attorney’s building and walked down a flight of four stairs and to her car without her cane without difficulty.  Her gait was smooth with no noticeable limp.

b. On January 19, 2011, Employee drove to Safeway, a hair salon, and the AT&T store.  At Safeway, she parked in a handicapped spot.  She walked from the store to her car using her cane and had a smooth gait.  She stood outside her car while the customer service clerk loaded her groceries.  She walked to the front of her car and entered the driver-side without using her cane, and her gait was quick and smooth.  She did not appear to be in any distress.  At the hair salon and the AT&T store, Employee walked to and from her car using her cane for balance, and walked smoothly and without apparent distress.  She sat upright in a chair and had her hair cut for approximately 20 minutes.  She stood in line at the AT&T store for approximately 15 minutes.

c. On January 20, 2011, Employee drove to a drive-thru coffee stand, to the Holiday gas station, and to her attorney’s office.  At the gas station, Employee parked close to the entrance and walked in and out of the building without using her cane and with a smooth even gait.  Employee entered and exited her attorney’s building via the stairs using her cane.  (Katmai Investigation surveillance footage January 18-20, 2011; experience, judgment, observations, and inferences drawn therefrom).

63. On January 31, 2011, the SSA notified Employee she was eligible for Social Security Disability Insurance, retroactive to July 2010.  (SSA Eligibility Letter, January 31, 2011).

64. On February 16, 2011, the parties attended a prehearing conference (PHC) and clarified issues for hearing as “EE’s 02/15/10 WCC, seeking TTD, PTD, medicals, penalty, interest, atty fees and costs.”  (PHC Summary, February 16, 2011).

65. On February 23, 2011, Employee underwent a lumbar fusion performed by 
Dr. Cohen.  (Employee testimony; Employee discovery response, February 23, 2011).

66. On February 23, 2011, Employee’s attorney responded to Employer’s November 19, 2010 and January 12, 2011 discovery requests.  He indicated there were no outstanding medical bills related to Employee’s work injuries and Employee’s request for transportation reimbursement was withdrawn.  He clarified Employee’s contention that “[t]emporary total disability is due until the release by (sic) from treatment on Ms. Crisman’s knee injury.  From that point forward PTD payments are due.”  (Employee discovery response, February 23, 2011).

67. On March 4, 2011, Employer filed a Notice of Intent to Rely, along with a copy of the surveillance footage taken in January 2011 and the report of investigator Michael Rush of Katmai Investigations.

68. Employee did not object to the admission of or request cross-examination of the surveillance footage or the investigator’s report until the March 31, 2011 hearing.  (Record).

69. Employee’s counsel’s affidavit of attorney fees reflects 82.33 hours of attorney time at $300.00 per hour, 7.95 hours of paralegal time at $120.00 per hour, and itemized costs of $176.75, for claimed fees and costs totaling $25,829.75.  Employee’s counsel seeks an award of actual, reasonable attorney fees under 
AS 23.30.145(b).  (Employee’s Affidavit of Counsel re: Attorney Fees and Costs, May 6, 2011).

70. Employee’s counsel is an experienced attorney in the field of workers’ compensation law, and has represented employees at numerous board hearings.  (Experience, judgment, observations, and inferences drawn therefrom).

71. Employer did not object to Employee’s counsel’s itemized services, his hourly billing rate, the statutory section under which fees were sought, or any of the itemized costs.  (Record).

72. Based on a considered review of the record as a whole, including the itemized affidavit of services, Employee’s counsel expended approximately 30% of his efforts pursuing medical benefits for Employee for her February and March 2009 work injuries and 70% seeking all other claimed benefits.  Employee has prevailed on her claim for medical benefits for her right knee condition.  (Record).

73. Employee testified about her work as an Animal Control Officer II for Employer.  She described the work as “relatively light,” but stated “sometimes we have to use a little bit of muscle,” and the work varied from light duty to very heavy duty.  After recovering from her December 2008 partial knee replacement on her right knee, Employee returned to work on a light duty basis.  Her job duties consisted mostly of paperwork, including compiling statistics, organizing records, and she occasionally euthanized animals.  The regular duty work of an animal control officer consisted of patrol work and investigating bite cases in the field.  (Employee testimony).

74. Employee testified about her February 20, 2009 fall.  It was her first day back to work for Employer on full duty.  As she stepped out of her car into the parking lot, she fell on both knees and one hand and experienced “total agony.”  She stated that before her fall, both her knees “were fine.”  When asked why she didn’t mention her severe knee pain to Dr. Swenson when she saw him for hypertension and symptoms of restless leg syndrome on February 23, 2009, Employee stated, “He’s my regular internist.  He’s not concerned with my orthopedic issues.”  On March 28, 2009, Employee slipped on a puddle of water in the hallway at the animal shelter and heard a “pop” in her right knee.  A co-worker helped to catch her, but “the damage was already done” and she still “broke loose one of the screws” in her knee prosthesis.  After her May 2009 surgical repair of the prosthesis, Employee “couldn’t move, cook, or get groceries.  I lost 100 pounds.  I couldn’t drive myself to physical therapy.”  Employee traveled to Anacortes, Washington to be near family to recover from the May 5, 2009 surgery.  She returned to Alaska in August 2009, when she began work for Employer on a light-duty basis.  “I went on FMLA until I couldn’t afford it anymore.  Then the borough fired me.  They told me my knees were broken.”  Employee valued her work and “worked very hard for the borough.”  She is a self-described “animal person,” and loved working as an animal control officer.  Employee disagreed with the borough’s assessment of her abilities, but “they wrote that anyway” in the February 2, 2010 termination letter.  She stated it was “not a mutual recognition of my abilities.”  (Employee testimony).

75. Employee ruptured a disc “in the 1980s” and had a laminectomy which resolved her back symptoms for several years.  Recently she has had recurring back problems.  She had a two-stage cervical and lumbar fusion in February 2011, and is not yet recovered fully from that surgery.  She stated she doesn’t “recall most of what happened in the last few weeks [prior to the March 31, 2011 hearing] because of my meds.”  Employee stated she was hospitalized three times for pulmonary problems, but no official diagnosis was made, and she was given medical clearance for her recent back surgery.  She takes Clonidine for high blood pressure.  She has high cholesterol, type II diabetes, sleep apnea, insomnia, migraines, vision problems, and medication allergies.  Her vision problems cause poor depth perception, and while she is able to drive, she prefers to have others drive for her when possible, and would rather not drive after dark or for more than 40 minutes at a time.  She is able to complete paperwork, process checks and read standard print.  (Employee testimony).

76. Employee described her lifestyle as “so restricted now,” and stated she “only go[es] to the store to get medicine.”  She hopes to be active again and recently started physical therapy for her back.  (Employee testimony).

77. Employee stated Dr. Lapkass recommends a total replacement of the left knee.  While he did not make this recommendation in writing, she “discussed it with him.”  (Employee testimony).

78. When asked why she checked “none” on the notice of prior injury form when she was hired as an animal control officer, Employee stated “because nothing was bothering me at the time,” “I didn’t feel like I had arthritis,” and “I had no [back] problems at the time.”  (Employee testimony).

79. Employee stated at the time she filled out the SSA Function Report, she “never left the house except to go to the doctor or pharmacy.”  (Employee testimony).

80. Employee drove herself to the board hearing, was seated or stood through two full days of hearing, and took the stairs to the second floor of the building, though an elevator was available.  She flew to Anchorage unaccompanied for her lumbar and cervical surgeries.  She is able to do errands unassisted.  (Employee testimony; observations, and inferences drawn therefrom).

81. Employee’s testimony is inconsistent with the objective evidence in the record.  Therefore, Employee is not a credible witness.  (Experience, judgment, observations, and inferences drawn from all of the above).
82. Jacqueline Bock credibly testified about her friendship with Employee and her observations of Employee’s physical abilities.  Ms. Bock met Employee while they were both working as animal control officers for Employer.  She stated Employee “did her job well at first,” but “started having problems” about a year after they met.  The work required frequent heavy lifting and walking on uneven ground, as animal control officers were responsible for lifting 50-lb bags and large animals.  (Bock testimony).

83. Ms. Bock left her employment with Employer “about four years ago.”  She was not working for Employer at the time of Employee’s work injuries.  She initially lost contact with Employee after leaving her job at the animal shelter, but reconnected with her about 1 1/2 years later.  In April 2010, Ms. Bock drove with Employee to Yakima, Washington, to pick up two horses.  The drive took ten days, and Ms. Bock noted Employee was “very uncomfortable, adjusting her seat a lot,” and they stopped frequently.  (Bock testimony).

84. Ms. Bock testified Employee was hospitalized three times between November 2010 and February 2011 for pulmonary and cardiac issues, but they “never figured out what was wrong.”  Employee had two eye surgeries and has continuing vision problems.  She “takes pills everyday” for diabetes.  When taking pain medication, “her diet is not great and her diabetes is not managed well.”  After her recent back surgery, Employee suffered a negative reaction when a pain medication combined with a psychiatric medication she was taking, and Employee “was incoherent for two weeks.”  (Bock testimony).

85. At the time of hearing, Employee was residing with Ms. Bock while recovering from her February 2011 back surgery.  Ms. Bock testified she has five stairs to the entrance of her home, and employee is able to navigate the stairs using a cane or stick, but she “doesn’t always need the cane.”  She described Employee as “homebound.”  (Bock testimony).

86. Bev Shuttleworth, Employer’s adjuster, credibly testified about her work on Employee’s workers’ compensation claim.  Ms. Shuttleworth began working as Employer’s adjuster in October 2009, doing primarily workers’ compensation adjusting.  She was not involved in Employee’s termination in February 2010, as it was handled by the Human Resources Department, except to the extent of ensuring Employee’s workers’ compensation benefits continued.  As an adjuster, she does not have access to employees’ personnel files.  Ms. Shuttleworth’s understanding was that Dr. Lapkass found Employee was not able to return to her full time duties as an animal control officer, and “H.R. determined her employment had to be terminated.”  (Shuttleworth testimony).

87. Heather Houston, Employer’s claims administrator, credibly testified about her interactions with Employee regarding her COBRA continuation health coverage monthly payments.  Ms. Houston testified Employee “brings the check to me every month.  She makes the payments in person.”  The most recent payment, March 22, 2011, Employee came accompanied by someone else and required assistance filling out the check.  She wasn’t her “normal self.  She looked like she had just gotten out of bed.”  Prior to that time, Employee had always been able to fill out the check, had no communication problems and always made her payments early.  (Houston testimony).

88. Lisa Stoffel credibly testified about Employee’s March 28, 2009 work injury and her observations of Employee afterward.  Ms. Stoffel was walking near Employee in the hallway at work when Employee slipped.  The floor surface was hard tile with no texture and there was a puddle of water that made the surface slick.  Ms. Stoffel “hooked [her] arm into [Employee’s arm] to help boost her up when she fell.”  She testified “it didn’t seem like a major event,” and “I was surprised when my supervisor came the next day to ask me about it.”  Ms. Stoffel worked with Employee “right with her side by side” in August 2009, when Employee returned to light duty work for Employer.  Employee was able to handle paperwork and walk with ease from her desk to the printer.  She seemed physically capable of doing the job.  (Stoffel testimony).

89. Sandra Besser credibly testified about her supervision of Employee at the borough animal shelter and her observations of Employee’s physical capabilities.  Ms. Besser began working at the animal shelter in August 2009, when Employee returned to light duty work.  She was Employee’s supervisor until Employee was terminated in February 2010.  She testified Employee began on a part-time basis at first, and then returned to full-time work and was physically capable of light duty work.  Employee did not use a cane and indicated she hoped she could come back to her position as an animal control officer for Employer.  Ms. Besser was not involved in Employer’s decision to terminate Employee.  (Besser testimony).

PRINCIPLES OF LAW
AS 23.30.001.  Intent of the legislature and construction of chapter.  It is the intent of the legislature that

1) this chapter be interpreted so as to ensure the quick, efficient, fair, and predictable delivery of indemnity and medical benefits to injured workers at a reasonable cost to the employers who are subject to the provisions of this chapter;

2) worker’s compensation cases shall be decided on their merits except where otherwise provided by statute;

3)  this chapter may not be construed by the courts in favor of a party;

4) hearings in workers’ compensation cases shall be impartial and fair to all parties and that all parties shall be afforded due process and an opportunity to be heard and for their arguments and evidence to be fairly considered.

The board may base its decision not only on direct testimony, medical findings, and other tangible evidence, but also on the board’s “experience, judgment, observations, unique or peculiar facts of the case, and inferences drawn from all of the above.”  Fairbanks North Star Borough v. Rogers & Babler, 747 P.2d 528, 533-34 (Alaska 1987).

AS 23.30.005.  Alaska Workers’ Compensation Board. . . .


. . . 

(h) The department shall adopt. . . regulations to carry out the provisions of this chapter. . .  Process and procedure under this chapter shall be as summary and simple as possible. . . .

AS 23.30.010.  Coverage.

Except as provided in (b) of this section, compensation or benefits are payable under this chapter for disability or death or the need for medical treatment of an employee if the disability or death of the employee or the employee’s need for medical treatment arose out of and in the course of the employment. To establish a presumption under AS 23.30.120(a)(1) that the disability or death or the need for medical treatment arose out of and in the course of the employment, the employee must establish a causal link between the employment and the disability or death or the need for medical treatment. A presumption may be rebutted by a demonstration of substantial evidence that the death or disability or the need for medical treatment did not arise out of and in the course of the employment. When determining whether or not the death or disability or need for medical treatment arose out of and in the course of the employment, the board must evaluate the relative contribution of different causes of the disability or death or the need for medical treatment. Compensation or benefits under this chapter are payable for the disability or death or the need for medical treatment if, in relation to other causes, the employment is the substantial cause of the disability or death or need for medical treatment.

AS 23.30.041.  Rehabilitation and reemployment of injured workers. 

(a) The director shall select and employ a reemployment benefits administrator. . . 

(b)  The administrator shall


(1)  enforce regulations adopted by the board to implement this section;…


(3) enforce the quality and effectiveness of reemployment benefits provided for under this section;…

(6)  maintain a list of rehabilitation specialists who meet the qualifications established under this section;…

(7) promote awareness among…adjusters, injured workers, employers, employees, attorneys, training providers, and rehabilitation specialists of the reemployment program established in this section.

(c) An employee and an employer may stipulate to the employee's eligibility for reemployment benefits at any time. If an employee suffers a compensable injury and, as a result of the injury, the employee is totally unable, for 45 consecutive days, to return to the employee’s employment at the time of injury, the administrator shall notify the employee of the employee’s rights under this section within 14 days after the 45th day. If the employee is totally unable to return to the employee's employment for 60 consecutive days as a result of the injury, the employee or employer may request an eligibility evaluation. The administrator may approve the request if the employee's injury may permanently preclude the employee's return to the employee’s occupation at the time of the injury. If the employee is totally unable to return to the employee's employment at the time of the injury for 90 consecutive days as a result of the injury, the administrator shall, without a request, order an eligibility evaluation unless a stipulation of eligibility was submitted. If the administrator approves a request or orders an evaluation, the administrator shall, on a rotating and geographic basis, select a rehabilitation specialist from the list maintained under (b)(6) of this section to perform the eligibility evaluation. If the person that employs a rehabilitation specialist selected by the administrator to perform an eligibility evaluation under this subsection is performing any other work on the same workers’ compensation claim involving the injured employee, the administrator shall select a different rehabilitation specialist.

(d) Within 30 days after the referral by the administrator, the rehabilitation specialist shall perform the eligibility evaluation and issue a report of findings. The administrator may grant up to an additional 30 days for performance of the eligibility evaluation upon notification of unusual and extenuating circumstances and the rehabilitation specialist's request. Within 14 days after receipt of the report from the rehabilitation specialist, the administrator shall notify the parties of the employee's eligibility for reemployment preparation benefits. Within 10 days after the decision, either party may seek review of the decision by requesting a hearing under AS 03.30.110. The hearing shall be held within 30 days after it is requested. The board shall uphold the decision of the administrator except for abuse of discretion on the administrator's part.
(e) An employee shall be eligible for benefits under this section upon the employee’s written request and by having a physician predict that the employee will have permanent physical capacities that are less than the physical demands of the employee’s job as described in the 1993 edition of the United States Department of Labor’s ‘Selected Characteristics of Occupations Defined in the Dictionary of Occupational Titles’ for:

(1) the employee’s job at the time of injury; or

(2) other jobs that exist in the labor market that the employee has held or received training for within 10 years before the injury or that the employee has held following the injury for a period long enough to obtain the skills to compete in the labor market, according to specific vocational preparation codes as described in the 1993 edition of the United States Department of Labor’s ‘Selected Characteristics of Occupations Defined in the Dictionary of Occupational Titles.’

(f) An employee is not eligible for reemployment benefits if

(1) the employer offers employment within the employee’s predicted post-injury physical capacities at a wage equivalent to at least the state minimum wage under AS 23.10.065 or 75 percent of the worker’s gross hourly wages at the time of injury, whichever is greater, and the employment prepares the employee to be employable in other jobs that exist in the labor market; 

(2) the employee previously declined the development of a reemployment benefits plan under (g) of this section, received a job dislocation benefit under (g)(2) of this section, and returned to work in the same or similar occupation in terms of physical demands required of the employee at the time of the previous injury; 

(3) the employee has been previously rehabilitated in a former worker’s compensation claim and returned to work in the same or similar occupation in terms of physical demands required of the employee at the time of the previous injury; or 

(4) at the time of medical stability, no permanent impairment is identified or expected….

(r) In this section…


(2) “employability” means possessing the ability but not necessarily the opportunity to engage in employment that is consistent with the employee’s physical status imposed by the compensable injury;


(3) “labor market” means a geographical area that offers employment opportunities in the following priority:


(A) area of residence;

(B) area of last employment;

(C) the state;

(D) other states;


(4) “physical capacities” means objective and measurable physical traits such as   ability to lift and carry, walk, stand or sit, push, pull, climb, balance, stoop, kneel, crouch, crawl, reach, handle, finger, feel, talk, hear, or see;


(5) “physical demands” means the physical requirements of the job such as strength, including positions such as standing, walking, sitting, and movement of objects such as lifting, carrying, pushing, pulling, climbing, balancing stooping, kneeling, crouching, crawling, reaching, handling, fingering, feeling, talking, hearing, or seeing….

The language of AS 23.30.041(e) is clear – the board must compare the physical demands of a specific job as found in the SCODDOT with the employee’s physical capacities.  Employees are eligible for reemployment benefits if their physical capacities are less than the physical demands as described in SCODDOT.  Konecky v. Camco Wireline, Inc., 920 P.2d 277, 281(Alaska 1996); Yahara v. Construction & Rigging, Inc., 851 P.2d 69, 73 (Alaska 1993); Rydwell v. Anchorage Sch. Dist., 864 P.2d 526, 529 (Alaska 1993).  It is irrelevant if the actual work demands in a particular employment situation are more or less than those defined in the SCODDOT, or if a SCODDOT description does not reflect the actual physical demands of a specific job.  Konecky at 582.  Enforcement of the statute’s plain language promotes the legislative intent to ensure a prompt, efficient, more cost-effective, successful, and less litigated rehabilitation system.  Id. at 582-583. 

AS 23.30.041(e) allows an employee to designate a treating physician who must be consulted, and whose views must be considered, in evaluating the employee’s eligibility for reemployment benefits.  Irvine v. Glacier General Construction, 984 P.2d 1103, 1107 (Alaska 1999).

On review, the RBA designee’s decision must be upheld absent “an abuse of discretion.”  Several definitions of “abuse of discretion” appear in Alaska law although none appear in the Alaska Workers’ Compensation Act.  The Alaska Supreme Court describes abuse of discretion as “issuing a decision which is arbitrary, capricious, manifestly unreasonable, or which stems from an improper motive.”  Sheehan v. University of Alaska, 700 P.2d 1295, 1297 (Alaska 1985).   See also Tobeluk v. Lind, 589 P.2d 873, 878 (Alaska 1979).  An agency’s failure to properly apply the controlling law may also be considered an abuse of discretion.  Manthey v. Collier, 367 P.2d 884, 889 (Alaska 1962); Black’s Law Dictionary  (7th ed. 2000).

The Administrative Procedure Act (APA) provides another, similar definition used by courts in considering appeals from administrative agency decisions.  It expressly includes reference to a “substantial evidence” standard:  

AS 44.62.570.  Scope of review.

. . .

(b) Inquiry in an appeal extends to the following questions: (1) whether the agency has proceeded without, or in excess of jurisdiction; (2) whether there was a fair hearing; and (3) whether there was a prejudicial abuse of discretion.  Abuse of discretion is established if the agency has not proceeded in the manner required by law, the order or decision is not supported by the findings, or the findings are not supported by the evidence. . . .  

. . .

(c) . . . If it is claimed that the findings are not supported by the evidence, abuse of discretion is established if the court determines that the findings are not supported by 

(1) the weight of the evidence; or 

(2) substantial evidence in the light of the whole record.

When applying a substantial evidence standard of review, a “[reviewer] may not reweigh the evidence or draw its own inferences from the evidence.  If, in light of the record as a whole, there is such relevant evidence as a reasonable mind might accept as adequate to support a conclusion, then the order . . . must be upheld.”  Miller v. ITT Arctic Services, 577 P.2d 1044, 1049 (Alaska 1978).

AS 23.30.045. Employer’s liability for compensation.  

(a) An employer is liable for and shall secure the payment to employees of the compensation payable under AS 23.30.041 , 23.30.050, 23.30.095, 23.30.145, and 23.30.180 - 23.30.215…. 

AS 23.30.095. Medical treatments, services, and examinations.  
(a) The employer shall furnish medical, surgical, and other attendance or treatment, nurse and hospital service, medicine, crutches, and apparatus for the period which the nature of the injury or the process of recovery requires, not exceeding two years from and after the date of injury to the employee. However, if the condition requiring the treatment, apparatus, or medicine is a latent one, the two-year period runs from the time the employee has knowledge of the nature of the employee’s disability and its relationship to the employment and after disablement. It shall be additionally provided that, if continued treatment or care or both beyond the two-year period is indicated, the injured employee has the right of review by the board. The board may authorize continued treatment or care or both as the process of recovery may require….

…

 (o) Notwithstanding (a) of this section, an employer is not liable for palliative care after the date of medical stability unless the palliative care is reasonable and necessary (1) to enable the employee to continue in the employee's employment at the time of treatment, (2) to enable the employee to continue to participate in an approved reemployment plan, or (3) to relieve chronic debilitating pain. A claim for palliative care is not valid and enforceable unless it is accompanied by a certification of the attending physician that the palliative care meets the requirements of this subsection. A claim for palliative care is subject to the requirements of (c) - (n) of this section. If a claim for palliative care is controverted by the employer, the board may require an evaluation under (k) of this section regarding the disputed palliative care. A claim for palliative care may be heard by the board under AS 23.30.110 .

Under the Act, an employer shall furnish an employee injured at work any medical treatment “which the nature of the injury or process of recovery requires” within the first two years of the injury.  The medical treatment must be “reasonable and necessitated” by the work-related injury.  Thus, when the board reviews an injured employee’s claim for medical treatment made within two years of an indisputably work-related injury, “its review is limited to whether the treatment sought is reasonable and necessary.”  Philip Weidner & Associates v. Hibdon, 989 P.2d 727, 730 (Alaska 1999).
AS 23.30.095(a) requires employers to pay for treatment necessitated by the nature of injury or the process of recovery up to two years after the injury date.  After two years the board may authorize treatment necessary for the process of recovery or to prevent disability.  In Hibdon, the Alaska Supreme Court noted “when the Board reviews a claim for continued treatment beyond two years from the date of injury, it has discretion to authorize ‘indicated’ medical treatment ‘as the process of recovery may require.’”  Citing Carter, 818 P.2d at 664.  “If the treatment is necessary to prevent the deterioration of the patient’s condition and allow his continuing employment, it is compensable within the meaning of the statute.” Leen v. R.J.Reynolds Co., AWCB Dec. No. 98-0243 (September 23, (1998); Wild v. Cook Inlet Pipeline, 3AN-80-8083 (Alaska Super. Ct. Jan. 17, 1983); see accord Dorman v. State, 3AN-83-551 at 9 (Alaska Super. Ct., February 22, 1984).  
AS 23.30.120.  Presumptions. 

(a)  In a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that 

(1) the claim comes within the provisions of this chapter. 
(2) notice of the claim has been given;

Under AS 23.30.120, an injured worker is afforded a presumption the benefits he or she seeks are compensable. The Alaska Supreme Court held the presumption of compensability is applicable to any claim for compensation under the workers’ compensation statute, and applies to claims for medical benefits and continuing care.  Meek v. Unocal Corp., 914 P.2d 1276, 1279 (Alaska 1996); Municipality of Anchorage v. Carter, 818 P.2d 661, 664-665 (Alaska 1991).  An employee is entitled to the presumption of compensability as to each evidentiary question.  Sokolowski v. Best Western Golden Lion, 813 P.2d 286, 292 (Alaska 1991).  
Application of the presumption to determine the compensability of a claim for benefits involves a three-step analysis.  Louisiana Pacific Corp. v. Koons, 816 P.2d 1379, 1381 (Alaska 1991).  First, the claimant must adduce “some” “minimal,” relevant evidence establishing a “preliminary link” between the disability and employment, or between a work-related injury and the existence of disability, to support the claim. Cheeks v. Wismer & Becker/G.S. Atkinson, J.V., 742 P.2d 239, 244 (Alaska 1987).  The evidence necessary to raise the presumption of compensability varies depending on the claim.  In claims based on highly technical medical considerations, medical evidence is often necessary to make that connection.  Burgess Construction Co. v. Smallwood, 623 P.2d 312, 316 (Alaska 1981).  In less complex cases, lay evidence may be sufficiently probative to establish causation.  VECO, Inc. v. Wolfer, 693 P.2d 865, 871 (Alaska 1985).  The presumption of compensability continues during the course of the claimant’s recovery from the injury and disability.  Olson v. AIC/Martin J.V., 818 P.2d 669, 675 (Alaska 1991).  Witness credibility is not weighed at this stage in the analysis. Resler v. Universal Services Inc., 778 P.2d 1146, 1148-49 (Alaska 1989).    If there is such relevant evidence at this threshold step, the presumption attaches to the claim.  If the presumption is raised and not rebutted, the claimant need produce no further evidence and the claimant prevails solely on the raised but un-rebutted presumption. Williams v. State, 938 P.2d 1065 (Alaska 1997).

In Runstrom v. Alaska Native Medical Center, AWCAC Decision No. 150 (March 25, 2011), the Alaska Workers’ Compensation Appeals Commission held the 2005 legislative amendment to AS 23.30.010 altered the longstanding presumption analysis: “…[W]e conclude that the legislature intended to modify the second and third steps of the presumption analysis by amending AS 23.30.010 as it did.”  Runstrom, AWCAC Decision No. 150, at 3.  The Commission held the second stage of the presumption analysis now requires the employer

“rebut the presumption with substantial evidence that excludes any work-related factors as the substantial cause of the employee’s disability, etc.  In other words, if the employer can present substantial evidence that demonstrates that a cause other than employment played a greater role in causing the disability, etc., the presumption is rebutted. However, the alternative showing to rebut the presumption under former law, that the employer directly eliminate any reasonable possibility that employment was a factor in causing the disability, etc., is incompatible with the statutory standard for causation under AS 23.30.010(a). In effect, the employer would need to rule out employment as a factor in causing the disability, etc. Under the statute, employment must be more than a factor in terms of causation.  Id. at 7 (emphasis in original). 

“Substantial evidence” is such relevant evidence as a reasonable mind might accept as adequate to support a conclusion.  Tolbert v. Alascom, Inc., 973 P.2d 603, 611-612 (Alaska 1999); Miller at 1046.

Since the presumption shifts only the burden of production and not the burden of persuasion, the employer’s evidence is viewed in isolation, without regard to any evidence presented by the claimant.  Id. at 1055.  Credibility questions and weight to give the employer’s evidence are deferred until after it is decided if the employer has produced a sufficient quantum of evidence to rebut the presumption the claimant is entitled to the relief sought. Norcon, Inc. v. Alaska Workers’ Comp. Bd., 880 P.2d 1051 (Alaska 1994); Wolfer at 869. 

Runstrom held once the employer has successfully rebutted the presumption of compensability,

[the presumption] drops out, and the employee must prove, by a preponderance of the evidence, that in relation to other causes, employment was the substantial cause of the disability, need for medical treatment, etc.  Should the employee meet this burden, compensation or benefits are payable.  Id. at 8.
It is a fundamental principle in workers’ compensation law that the employer must take the employee “as he finds him.”  Fox v. Alascom, Inc., 718 P.2d 977, 982 (Alaska 1986), citing S.L.W. v. Alaska Workmen’s Compensation Board, 490 P.2d 42, 44 (Alaska 1971); Wilson v. Erickson, 477 P.2d 998, 1000 (Alaska 1970).  A pre-existing condition does not disqualify a claim if the employment aggravates, accelerates or combines with the pre-existing condition to produce the disability for which compensation is sought.” DeYonge v. NANA/Marriott, 1 P.3d 90, 96 (Alaska 2000); Peek v. SKW/Clinton, 855 P.2d 415, 416 (Alaska 1993).  

In the context of a preexisting condition, the employee must show the work injury “aggravated, accelerated, or combined with the underlying disease or infirmity to produce the…[need for medical treatment] for which compensation is sought.  Id., citing Thornton v. Alaska Workmen’s Comp. Bd., 411 P.2d 209, 210 (Alaska 1966).  To prove a work injury combined with a preexisting condition to produce a disability, the employee must show “(1) the disability would not have happened ‘but-for’ an injury sustained in the course and scope of employment; and (2) reasonable persons would regard the injury as a cause of the disability and attach responsibility to it.”  Thurston v. Guys with Tools, Ltd. 217 P.3d 824, 828 (Alaska 2009) citing Fairbanks North Star Borough v. Rogers & Babler, 747 P.2d 528, 532 (Alaska 1987).  In the different context of a subsequent independent condition (as opposed to a pre-existing condition aggravated by the work injury), to be entitled to benefits, an employee must show “that the work-related condition is a substantial factor in the overall disability.”  Thurston, 217 P.3d at 828.

A substantial aggravation of an otherwise unrelated condition imposes full liability on the employer at the time of the most recent injury bearing a causal relation to the disability.  Peek at 416.  An aggravation is substantial where an injured employee’s disability would not have occurred at the time it did, in the way it did, or to the degree it did, but for the work injury.  Fairbanks North Star Borough v. Rogers & Babler, 747 P.2d 528, 533 (Alaska 1987).  The presumption of compensability applies to an aggravation or acceleration of a pre-existing condition.  Meek v. Unocal, 914 P.2d 1276 (Alaska 1996). 
The Alaska Supreme Court held in DeYonge:

Thus, for an employee to establish an aggravation claim under workers’ compensation law, the employment need only have been “a substantial factor in bringing about the disability.”  Hester suggests that when a job worsens an employee’s symptoms such that she can no longer perform her job functions, that constitutes an “aggravation” – even when the job does not actually worsen the underlying condition.  1 P.3d 90, 96. (Alaska 2000)(citing Hester v. State, Public Employees’ Retirement Board, 817 P.2d 472, 476 at n. 7 (Alaska 1991).

The question of whether employment aggravated or accelerated a preexisting disease or injury is one of fact to be determined by the board, and it is not a function of the reviewing body to reweigh the evidence.  Burgess Constr. Co. v. Smallwood, 623 P.2d 312, 317 (Alaska 1981)(citations omitted).
While Thornton and its progeny are generally instructive, they occurred prior to the 2005 legislative amendment to AS 23.30.010.  Prior to 2005, to prove his claim for benefits under the Act, an employee need only show the work injury was “a substantial factor” in his disability or need for medical treatment.  In 2005, the legislature amended the statutory language to require an employee prove his work injury was “the substantial cause” of his disability or need for treatment.  The Alaska Workers’ Compensation Appeals Commission recently addressed the 2005 statutory amendments to AS 23.30.010 in City of Seward v. Hansen, AWCAC Decision No. 146 (January 21, 2011):

In view of the language in the last two sentences of AS 23.30.010(a), the purpose of SB 130, that is, to try to control workers’ compensation insurance premiums, and the legislative history pertaining to the amendment of AS 23.30.010, which reflects a deliberate attempt to limit benefits, the commission concludes that the legislature’s intent was to contract coverage under the Act. Accordingly, we interpret the last two sentences in AS 23.30.010(a) as requiring employment to be, more than any other cause, the substantial cause of the employee’s disability, death, or need for medical treatment. It no longer suffices that employment is a substantial factor in bringing about the harm.  Hansen, AWCAC Decision No. 146, at 14.

See also, Uresco Construction Materials, Inc. v. Porteleki, AWCAC Decision No. 152 (May 11, 2011).

AS 23.30.122.  Credibility of witnesses.  The board has the sole power to determine the credibility of a witness.  A finding by the board concerning the weight to be accorded a witness’s testimony, including medical testimony and reports, is conclusive even if the evidence is conflicting or susceptible to contrary conclusions.  The findings of the board are subject to the same standard of review as a jury’s finding in a civil action.

AS 23.30.135.  Procedure before the board.  

(a) In making an investigation or inquiry or conducting a hearing the board is not bound by common law or statutory rules of evidence or by technical or formal rules of procedure, except as provided by this chapter. The board may make its investigation or inquiry or conduct its hearing in the manner by which it may best ascertain the rights of the parties. Declarations of a deceased employee concerning the injury in respect to which the investigation or inquiry is being made or the hearing conducted shall be received in evidence and are, if corroborated by other evidence, sufficient to establish the injury.

AS 23.30.145.  Attorney fees. . . 

(b) If an employer fails to file timely notice of controversy or fails to pay compensation or medical and related benefits within 15 days after it becomes due or otherwise resists the payment of compensation or medical and related benefits and if the claimant has employed an attorney in the successful prosecution of the claim, the board shall make an award to reimburse the claimant for the costs in the proceedings, including a reasonable attorney fee.  The award is in addition to the compensation or medical and related benefits ordered.  

Where an employer resists payment of benefits, and a claimant employs an attorney in the successful prosecution of the claim, an award of attorney fees may be made under 
AS 23.30.145(b).  Harnish Group, Inc. v. Moore, 160 P.3d 146, 153 (Alaska 2007).   In Wise Mechanical Contractors v. Bignell, 718 P.2d 971, 974-975 (Alaska 1986), the Alaska Supreme Court held attorney fee awards under AS 23.30.145(b) should be “both fully compensatory and reasonable so that competent counsel will be available to furnish legal services to injured workers” (emphasis in original). In determining a reasonable fee under AS 23.30.145(b), the board is required to consider the contingency nature of representing injured workers, the nature, length, and complexity of the services performed, the resistance of the employer, the benefits resulting from the services obtained, the fee customarily charged in the locale for similar services, and the experience, reputation and ability of the lawyer performing the services. Id. at 975.  

AS 23.30.155. Payment of compensation. (a) Compensation under this chapter shall be paid periodically, promptly, and directly to the person entitled to it, without an award, except where liability to pay compensation is controverted by the employer.  To controvert a claim the employer must file a notice, on a form prescribed by the director, stating 

(1) that the right of the employee to compensation is controverted; 

(2) the name of the employee;

(3) the name of the employer; 

(4) the date of the alleged injury or death; and 

(5) the type of compensation and all grounds upon which the right to compensation is controverted. 

. . .
(d) If the employer controverts the right to compensation, the employer shall file with the division and send to the employee a notice of controversion on or before the 21st day after the employer has knowledge of the alleged injury or death.  If the employer controverts the right to compensation after payments have begun, the employer shall file with the division and send to the employee a notice of controversion within seven days after an installment of compensation payable without an award is due.  When payment of temporary disability benefits is controverted solely on the grounds that another employer or another insurer of the same employer may be responsible for all or a portion of the benefits, the most recent employer or insurer who is party to the claim and who may be liable shall make the payments during the pendency of the dispute.  When a final determination of liability is made, any reimbursement required, including interest at the statutory rate, and all costs and attorney fees incurred by the prevailing employer, shall be made within 14 days after the determination. 
(e) If any installment of compensation payable without an award is not paid within seven days after it becomes due, as provided in (b) of this section, there shall be added to the unpaid installment an amount equal to 25 percent of the installment.  This additional amount shall be paid at the same time as, and in addition to, the installment, unless notice is filed under (d) of this section or unless the nonpayment is excused by the board after a showing by the employer that owing to conditions over which the employer had no control the installment could not be paid within the period prescribed for the payment.  The additional amount shall be paid directly to the recipient to whom the unpaid installment was to be paid. 


. . .
(o) The director shall promptly notify the division of insurance if the board determines that the employer’s insurer has frivolously or unfairly controverted compensation due under this chapter.  After receiving notice from the director, the division of insurance shall determine if the insurer has committed an unfair claim settlement practice under AS 21.36.125. 
(p) An employer shall pay interest on compensation that is not paid when due. Interest required under this subsection accrues at the rate specified in 
AS 09.30.070 (a) that is in effect on the date the compensation is due. 

A controversion notice must be filed “in good faith” to protect an employer from a penalty.  Harp v. ARCO Alaska, Inc., 831 P.2d 352, 358 (Alaska 1992).  “In circumstances where there is reliance by the insurer on responsible medical opinion or conflicting medical testimony, invocation of penalty provisions is improper.”  But when nonpayment results from “bad faith reliance on counsel’s advice, or mistake of law, the penalty is imposed.”  State of Alaska v. Ford, AWCAC Decision No. 133, at 8 (April 9, 2010) (citations omitted).  “For a controversion notice to be filed in good faith, the employer must possess sufficient evidence in support of the controversion that, if the claimant does not introduce evidence in opposition to the controversion, the Board would find that the claimant is not entitled to benefits.”  Harp at 358 (citation omitted).  Evidence in Employer’s possession “at the time of controversion” is the relevant evidence reviewed to determine its adequacy to avoid a penalty. Harp at 358.  If none of the reasons given for a controversion is supported by sufficient evidence to warrant a decision the claimant is not entitled to benefits, the controversion was “made in bad faith and was therefore invalid” and a “penalty is therefore required” by AS 23.30.155.  Id. at 359.


AS 23.30.180.  Permanent total disability.  

(a) In case of total disability adjudged to be permanent 80 percent of the injured employee’s spendable weekly wages shall be paid to the employee during the continuance of the total disability. If a permanent partial disability award has been made before a permanent total disability determination, permanent total disability benefits must be reduced by the amount of the permanent partial disability award, adjusted for inflation, in a manner determined by the board. Loss of both hands, or both arms, or both feet, or both legs, or both eyes, or of any two of them, in the absence of conclusive proof to the contrary, constitutes permanent total disability. In all other cases permanent total disability is determined in accordance with the facts. In making this determination the market for the employee’s services shall be


(1) area of residence;


(2) area of last employment;


(3) the state of residence; and


(4) the State of Alaska.

(b) Failure to achieve remunerative employability as defined in AS 23.30.041(r) does not, by itself, constitute permanent total disability.

“Total disability” does not necessarily mean a state of abject helplessness.  It means the inability because of injuries to perform services other than those which are so limited in quality, dependability or quantity that a reasonably stable market for them does not exist.  Sosa de Rosario v. Chenega Lodging, AWCB Decision No. 11-0035, at 15 (April 5, 2011)(citing J.B. Warrnack v. Roan, 418 P.2d 986, 988 (Alaska 1966)(citations omitted).  An employee is not permanently disabled unless a doctor states that the condition will not improve during the claimant’s lifetime.  De Rosario, AWCB Decision No. 11-0035, at 16 (citing Alaska International Constructors v. Kinter, 755 P.2d 1103, 1005 (Alaska 1988)(citation omitted).  An employee is not entitled to permanent total disability benefits “if there is regularly and continuously available work in the area suited to the claimant’s capabilities.”  Id., citing Summerville v. Denali Center, 811 P.2d 1047, 1051 (Alaska 1991)(citations omitted).

Hummel v. Tlingit Haida Regional Housing Authority, AWCB Decision No. 08-0125 (July 2, 2008) addressed the applicability of determinations of disability by the Social Security Administration to workers’ compensation:

We note that the Social Security Administration’s determination of disability … although it is evidence worthy of careful examination, is not ultimately binding upon us, that we must make an independent evaluation of the employee’s entitlement to further benefits under the Alaska Workers’ Compensation Act.  The standards for entitlement to disability benefits under Social Security rules are different from the standards for entitlement to benefits under the Alaska Workers’ Compensation Act.  Hummel, AWCB Decision No. 08-0125, at 33. 

See also, Miell v. Duane Grenny Framing, AWCB Decision No. 10-0044 (March 5, 2010), at 17.

AS 23.30.185. Compensation for temporary total disability.  

In case of disability total in character but temporary in quality, 80 percent of the injured employee's spendable weekly wages shall be paid to Claimant during the continuance of the disability.  Temporary total disability benefits may not be paid for any period of disability occurring after the date of medical stability.

In Vetter v. Alaska Workmen’s Compensation Board, 524 P.2d 264 (Alaska 1974), the Alaska Supreme Court stated: 

The concept of disability compensation rests on the premise that the primary consideration is not medical impairment as such, but rather loss of earning capacity related to that impairment.  An award for compensation must be supported by a finding that the claimant suffered a compensable disability, or more precisely, a decrease in earning capacity due to a work-connected injury or illness.  Vetter, 524 P.2d at 266.

AS 23.30.190. Compensation for permanent partial impairment; rating guides.  

(a) In case of impairment partial in character but permanent in quality. . . the compensation is $177,000 multiplied by the employee's percentage of permanent  impairment of the whole person....The compensation is payable in a single lump sum, except as otherwise provided in AS 23.30.041. . . .

(b)  All determinations of the existence and degree of permanent impairment shall be made strictly and solely under the whole person determination as set out in the American Medical Association Guides to the Evaluation of Permanent Impairment….
AS  23.30.395.  Definitions.  In this chapter,

. . .

“disability” means incapacity because of injury to earn the wages which the employee was receiving at the time of injury in the same or any other employment;   

. . .

“medical stability” means the date after which further objectively measurable improvement from the effects of the compensable injury is not reasonably expected to result from additional medical care or treatment, notwithstanding the possible need for additional medical care or the possibility of improvement or deterioration resulting from the passage of time; medical stability shall be presumed in the absence of objectively measurable improvement for a period of 45 days; this presumption may be rebutted by clear and convincing evidence;

…

8 AAC 45.120. Evidence.

(e) Technical rules relating to evidence and witnesses do not apply in board proceedings, except as provided in this chapter. Any relevant evidence is admissible if it is the sort of evidence on which responsible persons are accustomed to rely in the conduct of serious affairs, regardless of the existence of any common law or statutory rule which might make improper the admission of such evidence over objection in civil actions. Hearsay evidence may be used for the purpose of supplementing or explaining any direct evidence, but it is not sufficient in itself to support a finding of fact unless it would be admissible over objection in civil actions….

(f) Any document, including a compensation report, controversion notice, claim, application for adjustment of claim, request for a conference, affidavit of readiness for hearing, petition, answer, or a prehearing summary, that is served upon the parties, accompanied by proof of service, and that is in the board's possession 20 or more days before hearing, will, in the board's discretion, be relied upon by the board in reaching a decision unless a written request for an opportunity to cross-examine the document’s author is filed with the board and served upon all parties at least 10 days before the hearing….

8 AAC 45.142. Interest.

(a) If compensation is not paid when due, interest must be paid at the rate established in . . . AS 09.30.070(a) for an injury that occurred on or after July 1, 2000.  If more than one installment of compensation is past due, interest must be paid from the date each installment of compensation was due, until paid. If compensation for a past period is paid under an order issued by the board, interest on the compensation awarded must be paid from the due date of each unpaid installment of compensation.

ANALYSIS

1.
Is Employee entitled to continuing medical and related transportation benefits from Employer for her bilateral knee conditions?

These are factual questions to which the presumption of compensability applies.  Employee raised the presumption her February and March 2009 falls at work caused a permanent aggravation of her bilateral preexisting knee conditions through her testimony and the medical reports of her treating physicians.  

As to the left knee, Employer rebutted the presumption of compensability with the EME report of Dr. Vrablik, who opined Employee’s left knee complaints, instability and intermittent pain are not work related as they did not present until five to six months after the March 23, 2009 fall.  Employer further rebutted the presumption with the January 25, 2010 report of Dr. Lapkass, who opined it was likely Employee’s spinal issues, unrelated to her work injuries, which caused her left knee instability.

On the third step in the presumption analysis, Employee cannot prove by a preponderance of the evidence the February and March 2009 falls at work are the substantial cause of her left knee instability or pain or need for further medical treatment.  Dr. Vrablik and 
Dr. Lapkass agree the left knee condition is not work-related, as evidenced by 
Dr. Vrablik’s December 14, 2009 report and Dr. Lapkass’ January 25, 2010 report.  
Dr. Vrablik’s opinion the left knee was likely contused immediately after the February 20, 2009 fall and twisted in the March 23, 2009 fall, but did not become asymptomatic until August or September 2009, when Employee fell at home, is reliable.  Also reliable is Dr. Lapkass’ observation Employee had not complained of left knee pain or instability until September 23, 2009, and in his January 25, 2010 report, he suspected her left knee instability was caused by her underlying spinal issues, not her knee injury.  The preponderance of the evidence shows the February and March 2009 falls at work are not the substantial cause of Employee’s current left knee complaints or need for treatment.  Employee’s left knee condition is not compensable.

As to the right knee, Employer fails to rebut the presumption Employee’s March 23, 2009 fall at work permanently aggravated Employee’s preexisting right knee condition.  
Dr. Vrablik and Dr. Lapkass agree the March 23, 2009 fall at work more likely than not caused a loosening of the prosthesis in Employee’s right partial knee replacement, and both physicians agreed the surgical repair of the right knee replacement was reasonable and necessary.  Employer has not presented substantial evidence the March 23, 2009 work injury did not permanently aggravate Employee’s preexisting degenerative arthritis in the right knee.  Employee is entitled to a finding of compensability as to her right knee condition.

Employee has not sought medical care for her right knee since April 2010.  Employee admitted in a February 2011 discovery response there are no outstanding medical expenses for treatment for her right knee.  Dr. Lapkass declared Employee medically stable in May 2010, and indicated no additional treatment was necessary for the right knee.  In December, 2009, Dr. Vrablik indicated Employee’s right knee would be medically stable in 3-4 months and recommended only 2-3 months of physical therapy to increase strength and range of motion and reduce pain.  While Employee attended physical therapy in September 2010, and again in March 2011, those sessions were for her cervical and lumbar symptoms, not her right knee condition.  No additional medical treatment has been recommended, though Employee did receive a cortisone injection and additional pain medication from Dr. Swenson in April 2010.  Despite her right knee’s currently stable condition, Employee has proved her injury is compensable, and she is entitled to reasonable and necessary future medical treatment in the event her treating physician recommends it.

2.
Is Employee entitled to permanent and total disability benefits?

A. Employee is not permanently and totally disabled.

This determination requires factual determinations to which the presumption of compensability applies.  Employee raised the presumption she is permanently and totally disabled by her testimony and the testimony of Jacqueline Bock concerning Employee’s limited physical capabilities.  Employee further raised the presumption with the medical opinions of her treating physician Dr. Lapkass concerning her physical limitations.

Employer rebutted the presumption with the medical opinion of Dr. Vrablik, the testimony of Lisa Stoffel and Bev Shuttleworth, and the video surveillance footage of Employee.

At the third stage of the analysis, Employee fails to demonstrate by a preponderance she is permanently and totally disabled.  Employee relies on the January 31, 2011 SSA determination of disability as evidence she is permanently and totally disabled.  However, as noted in Hummel, SSA determinations are made using different standards than those in workers’ compensation cases, and are thus not binding on the board.  The panel must assess Employee’s physical conditions and abilities using the standards set forth in the Act as interpreted by the Alaska Supreme Court and Alaska Workers’ Compensation Appeals Commission.  

The SSA’s determination Employee is disabled is only one piece of evidence the panel must weigh in determining whether Employee is permanently and totally disabled.  The pain questionnaire and function report Employee completed as part of her application for Social Security disability benefits are inconsistent with objective evidence of Employee’s abilities, including the video surveillance footage and the medical reports of Dr. Vrablik and Employee’s treating physician, Dr. Lapkass.  

Employee reported in her February 8, 2010 pain questionnaire her right knee hurt “all the time” and the pain “doesn’t stop.”  However, only four days later, on February 12, 2010, Dr. Lapkass reported Employee had “some intermittent pain in [her right] knee,” but it was “not debilitating.”  

While Ms. Bock credibly testified about her observations of Employee’s physical condition and capabilities, her testimony concerned time periods when Employee was in the acute recovery stage after her various surgeries.  Specifically, when Ms. Bock described Employee as “homebound,” she was referring to her physical state immediately following her most recent lumbar surgery in February 2011.  It is noteworthy that even in the weeks following her lumbar fusion, Employee was able to navigate the stairs at 
Ms. Bock’s home and was not fully dependent on her cane.  

The hearing on Employee’s claim lasted two full days.  Employee drove herself to and from the hearing, took the stairs to the second floor of the building, and was able to sit through several hours at a time.  She did not appear to be in any distress.  

Employee objected at hearing to the admission of the video surveillance footage taken in January 2011, and accompanying investigative report.  Employer submitted the footage and report on a Notice of Intent to Rely on March 4, 2011, more than twenty days prior to the March 31, 2011 hearing.  Employee did not file an objection to their admission.  Pursuant to 8 AAC 45.120(f), the video footage and accompanying report are admitted as evidence.  Employee also objected to the panel’s reliance on the investigative report as Employer did not produce the private investigator to testify.  While the report constitutes hearsay, and thus the panel may not rely on it solely to make factual findings per 
8 AAC 45.120(e), the panel viewed the submitted video in full and arrived at its own factual conclusions, independent of the investigative report.  Employer’s adjuster Bev Shuttleworth testified the video was a true and correct copy of the footage submitted to her and she had not edited or altered it in any way.  The video clearly showed Employee running errands on three consecutive days, navigating stairs, walking smoothly with and without her cane, and sitting and standing for extended periods.  This evidence is inconsistent with Employee’s reports of her abilities as stated in her testimony and the SSA Function Report, which she completed January 11, 2011, only one week prior to the surveillance footage.

Employee’s treating physician opined in May 2010 Employee has the physical abilities to perform the necessary job requirements of cashier, and a labor market survey revealed regular and continuous cashier positions are available in the Fairbanks area.

The preponderance of evidence shows Employee’s reports of her physical limitations do not match the objective evidence of Dr. Vrablik or Employee’s treating physicians, her activities in January 2011, and her appearance at hearing.  Employee has failed to prove she is permanently and totally disabled.

B. Even if the board found Employee was permanently and totally disabled, her work injuries are not the substantial cause of her total disability.

Assuming arguendo the panel found Employee permanently and totally disabled, Employee has not proven by a preponderance of the evidence her work injury is the substantial cause of her total disability.  

Employee suffers from a myriad of conditions, including arthritis in her knees and spine, diabetes, depression, vision problems, pulmonary problems, esophageal reflux, migraines, obesity, restless legs syndrome, high cholesterol, hypertension and sleep apnea.  To prove her entitlement for PTD benefits, Employee must show by a preponderance of the evidence her work injuries, i.e. the falls in February and March 2009, are the substantial cause, in combination with all her other conditions, of her overall disability.

As explained above, Employee has not proven her left knee condition is compensable.  The left knee injury, more likely than not, resolved a short time after the March 2009 fall.  
Dr. Lapkass was unaware of any complaints of left knee pain or instability until September 23, 2009, six months after the March 2009 fall at work.  As of January 25, 2010,  Dr. Lapkass found no objective evidence of left knee stability.  His opinion the subjective instability Employee was experiencing was likely not caused by the February 2009 or March 2009 falls at work but by Employee’s preexisting spinal issues, which are indisputably not work-related, is reliable.  Even if the panel had found Employee’s left knee condition was compensable, all doctors agree her left knee condition requires no further treatment and any instability is ameliorated by using a supporting brace.

Employee has proven her right knee injury is a compensable permanent aggravation of her preexisting condition; however, the totality of the evidence demonstrates it is not the substantial cause of her overall disability, if any.  Dr. Vrablik opined Employee’s inability to return to work as an animal control officer was due to her preexisting proprioception, or tendency to fall, not her knee injuries.  Dr. Lapkass opined no additional treatment was necessary for her right knee, and Dr. Vrablik recommended only 2-3 months of physical therapy for increased strength and range of motion, and reduced pain.  Employee has a permanent limited ability to ambulate; however, according to Dr. Lapkass that restriction is due to her knee replacements and overlying severe degenerative joint disease of the lumbar spine.  Employee can show no medical opinion stating her right knee condition is the substantial cause of her disability.  While Employee could certainly show her right knee condition is a substantial factor in her overall disability, if any, she cannot demonstrate by a preponderance of the evidence her right knee condition is the substantial cause of her total disability, as required under Hansen.  Employee is not entitled to PTD benefits.

3.
Is Employee entitled to temporary total disability (TTD) benefits?

Employer paid regular TTD payments from April 8, 2009 until August 5, 2009, when Employee returned to light duty work.  At that point, Employer began paying TPD benefits, and continued those payments until January 11, 2010, when Employer notified Employee it could no longer accommodate her need for light duty work.  Employer then paid TTD benefits until Dr. Lapkass declared Employee medically stable on May 3, 2010.  She has not received any right knee treatment since April 2010.  Employee presented no evidence her right knee is not medically stable and, as discussed above, Employee is not disabled as defined in the Act.  Employee is not entitled to TTD benefits.

4.
Did the RBA designee abuse her discretion in finding Employee ineligible for reemployment benefits?

To be eligible for reemployment benefits, an injured worker must show she is unable to complete the necessary functions of the job held at the time of injury or any of the jobs held in the ten years prior to the job injury, as described in the 1993 edition of the United States Department of Labor’s “Selected Characteristics of Occupations Defined in the Revised Dictionary of Occupational Titles.”  An employee is ineligible for reemployment benefits if she was offered employment within her predicted post-injury physical capacities at a wage equivalent to 75 percent of her gross hourly wages at the time of injury; has been previously rehabilitated in a former worker’s compensation claim and returned to work in the same or similar occupation in terms of physical demands required of him at the time of the previous injury; or at the time of medical stability, no permanent impairment is identified or expected.  

To determine whether an employee has the physical capabilities to perform a specific job, the board looks to the SCODDOT job descriptions and compares the requisite functions to the employee’s physical abilities.  Employee’s treating physician, Dr. Lapkass, reviewed the SCODDOT job descriptions for each of the several jobs Employee held in the ten years prior to her work injury.  While he determined Employee did not have the physical capabilities to continue in her position as an animal control officer for Employer, he did approve Employee to return to work as a cashier.  Employee presented no medical evidence to contradict Dr. Lapkass’ opinion.  The rehabilitation specialist conducted a labor market survey, which showed there are current and future cashier positions available in Fairbanks and Employee has the necessary qualifications to apply.  Substantial evidence exists in the record to support the RBA designee’s determination Employee is not eligible for reemployment benefits because she has the ability to perform the job requirements of grocery clerk and there are grocery clerk positions available in Employee’s community of residence.  The RBA designee did not abuse her discretion in finding Employee ineligible for reemployment benefits, and Employee’s Petition for Review of the RBA designee’s Determination of Ineligibility will be denied.

5.
Is Employee entitled to a penalty?

In determining whether Employer has unfairly or frivolously controverted Employee’s claim, it must first be determined if Employer acted in bad faith.  To support its April 26, 2010 controversion, Employer relied on the December 14, 2009, EME report of Dr. Vrablik, who opined Employee’s left knee symptoms are not work related and Employee is not totally disabled.  To support its October 7, 2010 controversion, Employer relied on Dr. Vrablik’s report, the May 3, 2010 opinion of Employee’s treating physician Dr. Lapkass, who stated Employee was medically stable and required no additional medical treatment for her right knee condition, and the September 2, 2010 RBA designee determination Employee is not eligible for reemployment benefits.  Employee presented no evidence at hearing Employer’s reliance upon these reports constituted bad faith.  The panel must consider the evidence supporting the controversions independent of any contrary evidence and in the light most favoring upholding the controversion.  The medical opinions and reports Employer relied upon to support its controversions are sufficient to support a finding Employee was not entitled to the denied benefits.  Employer’s controversion were not unfair or frivolous, nor did Employer act in bad faith.  Employee is not entitled to a penalty. 

6.
Is Employee entitled to interest on past due benefits?

The law requires payment of interest to an injured worker on compensation not paid when due.  Awards of interest are intended to compensate the recipient for the time loss benefit of monies otherwise owed.  Interest accrues on any late-paid compensation or benefits, including late-paid medical benefits.  Here, Employee is not being awarded benefits other than ongoing medical treatment for her right knee.  As noted in Employee’s February 23, 2011 discovery response, there are no outstanding medical bills as to Employee’s work injuries.  Therefore, Employee is not entitled to an award of interest.

7.
Is Employee entitled to an award of attorney fees and costs?

In making fee awards, the law requires consideration of the nature, length and complexity of the professional services performed on behalf of the injured worker, as well as the benefits resulting from those services.  An award of attorney fees and costs must reflect the contingent nature of workers’ compensation proceedings, and fully but reasonably compensate attorneys for services performed on issues for which the injured worker prevails.

Employee retained counsel who successfully obtained valuable benefits for her, namely a finding of compensability for her right knee injury, and the benefits arising therefrom, including medical benefits and associated transportation costs.  Employee incurred legal fees and costs.  Having prevailed on at least a portion of her claim, Employee is entitled to an award of fees and costs under AS 23.30.145(b). 

Employee’s counsel has specialized in the area of workers’ compensation law for many years, and has represented employees at numerous board hearings.  He provided a verified itemization of 82.33 hours of attorney time at $300.00 per hour and 7.95 hours of paralegal time at $120.00 per hour, for an award of attorney fees totaling $25,653.00.  He filed an itemization of costs totaling $176.75.  Counsel seeks reimbursement for his actual fees and costs totaling $25,829.75.  

Employer does not contest the time expended by Employee’s counsel, his hourly rate, or his itemized costs.  Based on Employee’s counsel’s efforts and success in this case, his years of experience, the contingent nature of workers’ compensation cases, and recent awards to attorneys similarly situated, an hourly rate of $300.00 is reasonable here, as are the itemized costs.  However, as Employee did not prevail on her PTD claim or appeal of the RBA designee’s determination, Employee’s counsel’s fee award will be reduced to approximately 30% of the claimed amount to reflect that portion of her claim on which Employee actually prevailed.  Employee is entitled to an award for fees and costs of $7,750.00.

CONCLUSIONS OF LAW

1. Employee is entitled to ongoing medical and related benefits from Employer for her right knee.  Employee is not entitled to medical benefits for her left knee.

2. Employee is not entitled to an award of permanent and total disability benefits.

3. Employee is not entitled to an award of temporary total disability benefits.  

4. The RBA designee did not abuse her discretion in finding Employee ineligible for reemployment benefits.

5. Employee is not entitled to a penalty.

6. Employee is not entitled to interest on past due benefits.

7. Employee is entitled to an award of attorney fees and costs.

ORDER

1. Employer shall provide Employee with ongoing medical and related benefits for her right knee symptoms.

2. Employee’s claim for medical and related transportation costs for her left knee is denied.

3. Employee’s Petition for Review of the RBA designee’s determination of ineligibility for reemployment benefits is denied.

4. Employer shall pay attorney fees and costs totaling $7,750.00.

Dated in Fairbanks, Alaska, this 21st day of September 2011.


ALASKA WORKERS’ COMPENSATION BOARD



__/s/______________________________



Amanda K. Eklund, Designated Chair



__/s/______________________________



Robert Weel, Member

                           
__/s/_______________________________



Zeb Woodman, Member

If compensation is payable under the terms of this decision, it is due on the date of issue.  A penalty of 25 percent will accrue if not paid within 14 days of the due date, unless an interlocutory order staying payment is obtained in the Alaska Workers’ Compensation Appeals Commission.

If compensation is awarded, but not paid within 30 days of this decision, the person to whom the compensation is payable may, within one year after the default of payment, request from the board a supplementary order.

APPEAL PROCEDURES
This compensation order is a final decision and becomes effective when filed in the Board’s office, unless it is appealed.  Any party in interest may file an appeal with the Alaska Workers’ Compensation Appeals Commission within 30 days of the date this decision is filed.  All parties before the Board are parties to an appeal.  If a request for reconsideration of this final decision is timely filed with the Board, any proceedings to appeal must be instituted within 30 days after the reconsideration decision is mailed to the parties or within 30 days after the date the reconsideration request is considered denied because the Board takes no action on reconsideration, whichever is earlier.

A party may appeal by filing with the Alaska Workers’ Compensation Appeals Commission: (1) a signed notice of appeal specifying the board order appealed from; 2) a statement of the grounds for the appeal; and 3) proof of service of the notice and statement of grounds for appeal upon the Director of the Alaska Workers’ Compensation Division and all parties.  Any party may cross-appeal by filing with the Alaska Workers’ Compensation Appeals Commission a signed notice of cross-appeal within 30 days after the board decision is filed or within 15 days after service of a notice of appeal, whichever is later.  The notice of cross-appeal shall specify the board order appealed from and the grounds upon which the cross-appeal is taken.  Whether appealing or cross-appealing, parties must meet all requirements of 8 AAC 57.070.

RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION

Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.  

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order in the matter of CATHY E. CRISMAN, employee  v. FAIRBANKS NORTH STAR BOROUGH, self-insured employer; Case No. 200904813, dated and filed in the office of the Alaska Workers’ Compensation Board in Fairbanks, Alaska, this 21st day of September 2011.






___________________________________________

Victoria Zalewski, Workers’ Compensation Tech
�








� Selected Characteristics of Occupations Defined in the Revised Dictionary of Occupational Titles, U.S. Department of Labor, Employment and Training Administration, 1993 (SCODDOT). In his Eligibility Evaluation, Rehabilitation Specialist initially submitted the job description and physical requirements for Cashier II, SCODDOT #211.462-010, rather than the appropriate Cashier-Checker, SCODDOT #211.462-014.  The physical requirements of the two jobs are identical.
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