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ALASKA WORKERS’ COMPENSATION BOARD


P.O. Box 115512
Juneau, Alaska 99811-5512

	JOHN  HESSEL, 

                                                  Employee, 

                                                     Applicant,

                                                   v. 

STATE OF ALASKA,

                                                 Employer,

                                                     Defendant.
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	INTERLOCUTORY

DECISION AND ORDER

AWCB Case No.  201009607
AWCB Decision No. 11-0147
Filed with AWCB Anchorage, Alaska

on September 26, 2011


John Hessel’s (Employee) November 16, 2010 workers’ compensation claim was heard on September 8, 2011, in Anchorage, Alaska.  Attorney Joseph Kalamarides represented Employee.   Assistant Attorney General Daniel Cadra represented the State of Alaska (Employer).  Employee appeared telephonically and testified.  As preliminary matters, Employee requested time to revise, file and serve a corrected attorney fee affidavit, and Employer did not object.  Employer requested the right to correct typographical errors in its brief, Employee did not object, and corrections were made on page 9, footnote 7, and on page 12.  The record remained open for Employee’s attorney to file and serve his corrected attorney fee affidavit, and closed on September 15, 2011.


ISSUES
Employee contends he is entitled to an award of per diem expenses for travel from his home near Soldotna, Alaska, to his medical providers for injury-related medical care.  He admits he did not keep receipts for the days in question or provide them to Employer, but contends the receipt requirement should be waived or modified to prevent Employer from obtaining a “windfall.”  He seeks an order awarding reimbursement at the estimated rate of $60.00 per day.

Employer contends the law is clear and Employee is only entitled to reimbursement of his meal expenses if he provides receipts to substantiate his purchases.  As Employee admittedly failed to keep and provide receipts for the medical appointment for which he claims expenses, Employer contends he cannot be reimbursed.  Furthermore, Employer contends the records show some of the requested per diem falls on dates on which Employee did not drive to Anchorage to obtain medical care.  It seeks an order denying Employee’s reimbursement claim.

1) Is Employee entitled to per diem reimbursement from Employer where he failed to keep and provide receipts to substantiate his purchases?

Employee and Employer both contend, of all methods available to determine spendable weekly wage, only AS 23.30.220(a)(2) applies to Employee’s case, as they contend his “earnings are calculated by the month.”  But the record shows Employee’s earnings vary dramatically from week to week, and thus month to month, based upon his overtime and various other add-on earnings.

2) Which AS 23.30.220 subsection applies to Employee’s case?

Employee contends he is entitled to a weekly compensation rate adjustment.  He contends 
AS 23.30.220(a)(2) applies but is unfair and unconstitutional as applied to his case because it does not take into account his likely earnings during the disability period for which he seeks the rate adjustment, based upon his past “premium” earnings.  Employee contends an average of all earnings for the first ten weeks of his employment with Employer should be used to fairly calculate his temporary total disability (TTD) rate.  He seeks an order granting a rate increase.

Employer also contends AS 23.30.220(a)(2) applies and Employee’s weekly TTD rate was properly and fairly calculated pursuant to the statute.  It contends Employee’s weekly TTD rate calculation is efficient, quick, and predictable and already takes into account his premium pay and other earnings for the period on which the rate should be based.  Employer seeks an order denying the rate adjustment claim.

3) Is Employee entitled to a TTD compensation rate adjustment?

Employee contends he is entitled to an award of attorney’s fees and costs.  He contends his attorney provided valuable services in his rate adjustment claim and should be compensated accordingly.

Employer contends Employee cannot prevail on his rate adjustment claim.  Consequently, it contends his attorney is not entitled to an award of fees or costs.

4) Is Employee entitled to an award of attorney’s fees and costs?

FINDINGS OF FACT

A review of the relevant record establishes the following facts and factual conclusions by a preponderance of the evidence:

1) Employee had a work-related injury with another employer before working for Employer (Hessel).

2) Following his injury with the prior employer, Employee received and read of copy of the division’s informational pamphlet “Workers’ Compensation and You” (id.).

3) The previous employer did not require Employee to provide receipts to obtain reimbursement for his meals when traveling for medical care for his injury (id.).

4) On April 9, 2010, Employee suffered a work-related injury with Employer (Hessel; record).

5) Following the April 2010 injury, Employee received and read of copy of the division’s informational pamphlet “Workers’ Compensation and You” (id.).

6) The parties stipulated Employee’s monthly salary at the time of his April 9, 2010 injury was $5,212.00 (id.; letter, David Norcross to Employee, December 23, 2009).
7) Employer, when calculating Employee’s TTD rate for the April 2010 injury, used Employee’s $5,212.00 monthly salary and added to it: weekend premium ($19.00), overtime at time and one-half ($505.10), grave overtime ($37.88), and grave differential ($73.36) from his pay period March 1, 2010, through March 15, 2010, plus weekend premium ($18.50), holiday work ($601.31), and overtime at time and one-half ($24.05) from his pay period March 16, 2010, through March 31, 2010, plus Supplemental Benefits System (SBS) contributions of $397.91, to derive total monthly earnings of $6,889.11 ($5,212.00 + $19.00 + $505.10 + $37.88 + $73.36 + $18.50 + $601.31 + $24.05 + $397.91 = $6,889.11) (Employer’s hearing statement; Employee’s pay warrants, ending dates March 15, 2010, and March 31, 2010; Employee’s Hearing Memorandum, August 31, 2011, Exhibit 2).

8) The parties stipulated the facts of the April 9, 2010 injury best fit AS 23.30.220(a)(2), and Employer calculated Employee’s TTD rate for the April injury by adding Employee’s monthly salary, his “premium pay,” and his SBS contributions to derive gross weekly earnings of $1,589.79 and a weekly TTD rate of $939.97 (id.).

9) Employer did not include in its TTD rate calculation for the April injury $8.00 in contributions to Employee’s legal trust, and $206.83 in regular holiday pay, both of which were listed as “earnings” taxable to him (Employee’s pay warrants, ending dates March 15, 2010, and March 31, 2010; Employee’s Hearing Memorandum, August 31, 2011, Exhibit 2).

10) On May 23, 2010, Employee suffered another work-related injury with Employer (record).

11) Following the May 2010 injury, Employee received and read of copy of the division’s informational pamphlet “Workers’ Compensation and You” (Hessel).

12)  “Workers’ Compensation and You,” which is also available on the division’s web site, states:

If needed medical treatment is not available in your home city, tell the insurer before you travel so you know what will be paid.  Save receipts for meals and lodging.  To obtain reimbursement, you must submit copies of the receipts to the insurer.  According to 8 AAC 45.084(e) “A reasonable amount for meals and lodging purchased when obtaining necessary medical treatment must be paid by the employer if substantiated by receipts submitted by the employee. Reimbursable expenses may not exceed the per diem amount paid by the State of Alaska to its supervisory employees while traveling.”

Id. at 15.

13) Every “Workers’ Compensation and You,” since at least April 2005, has stated the same information quoted above (official notice).

14) Employee resides in Soldotna, Alaska, and traveled as necessary by motor vehicle to Anchorage, Alaska for medical care for his May 23, 2010 work-related injury (Hessel; record).

15) When traveling for medical care, Employee bought his meals and paid on average about $60.00 per day, as round-trips often took 14 hours or more (Hessel).

16) The parties stipulated Employee’s meal expenditures for the requested per diem for medical travel subject of this decision were not substantiated by receipts provided by Employee (parties’ hearing stipulation).
17) Employer paid Employee’s mileage expenses for driving his personal vehicle to and from his medical appointments (Hessel).
18) The parties stipulated Employee’s earnings at the time of his May 2010 injury were not calculated by the week, year, day, hour, or by Employee’s output, had been fixed, could be ascertained, and were not exclusively seasonal or temporary (parties’ hearing stipulation).  
19) The parties stipulated Employee at the time of his May 2010 injury was not working under concurrent contracts with two or more employers, was not a minor, apprentice, or trainee in a formalized training program, was not performing duties as a volunteer ambulance attendant, volunteer police officer, or volunteer firefighter, and at this time is not claiming compensation under AS 23.30.180 (id.).
20) The parties stipulated Employee’s earnings at the time of his May 2010 injury were calculated by the month (id.).
21) The parties stipulated Employee’s monthly salary at the time of his May 2010 injury was $5,212.00 (id.; Affidavit of David Norcross, August 11, 2011).
22) Employer did not guarantee Employee overtime, but required him to work mandatory overtime when necessary (Hessel; Appointment Information, Employer’s hearing Brief, Ex. 4).
23) Employee’s supervisor acknowledged a distinction between Employee’s salary and “overtime earnings in addition to his salary” (Affidavit of David Norcross, August 11, 2011).
24) Employer, when calculating Employee’s TTD rate for the May 2010 injury, used Employee’s $5,212.00 monthly salary and added other earnings to it, including: weekend premium ($18.50), overtime at time and one-half ($48.11), grave overtime ($3.61), and grave differential ($30.07) from his pay period April 15, 2010, through April 30, 2010, plus weekend premium ($18.50), overtime at time and one-half ($96.21) and grave differential ($64.94) from his pay period May 1, 2010, through May 15, 2010, plus SBS contributions of $336.66, to derive total monthly earnings of $5,828.60 ($5,212.00 + $18.50 + $48.11 + $3.61 + $30.07 + $18.50 + $96.21 + $64.94 + $336.66 = $5,828.60) (Employer’s hearing statement; Employee’s pay warrants, ending dates April 30, 2010, and May 15, 2010; Employee’s Hearing Memorandum, August 31, 2011, Exhibit 4).

25) Employer did not include in its TTD rate calculation for the May injury $8.00 in contributions to Employee’s legal trust, which were listed as “earnings” taxable to him (Employee’s pay warrants, ending dates April 30, 2010, and May 15, 2010; Employee’s Hearing Memorandum, August 31, 2011, Exhibit 2).

26) The parties stipulated the facts of the May 23, 2010 injury best fit AS 23.30.220(a)(2) and Employer calculated Employee’s TTD rate for the May injury by adding Employee’s monthly salary, his “premium pay,”  and his SBS contributions to derive gross weekly earnings of $1,345.06 and a weekly TTD rate of $811.44 (id.).

27) The record does not support all the above factual stipulations.  Specifically, though the parties stipulated the facts best fit within AS 23.30.220(a)(2), and did not fit within any other §220 sub-section, including AS 23.30.220(a)(5), Employee’s April and May 2010 salaries were calculated by the month and thus “fixed,” but his monthly “earnings” during his employment with Employer were not “fixed,” as his various types of “premium” pay were different each pay period as were his resultant monthly earnings (record).
28) Employer calculated the TTD rates for the April 2010 and May 2010 injuries in a similar, but not exactly the same, manner (observations).

29) Employer used earnings from March 2010 only, to compute the TTD rate for the April injury (id.; Employee’s Hearing Memorandum, August 31, 2011, Ex. 2; payroll warrants, ending dates March 15, 2010, and March 31, 2010).

30) Employer used some April earnings and some May earnings to compute the TTD rate for the May injury (id.; Employee’s Hearing Memorandum, August 31, 2011, Ex. 4; payroll warrants, ending dates, April 30, 2010, and May 15, 2010).

31) Employee’s earnings varied considerably from March 2010, through May 2010 (observations; Employer’s Hearing Brief, August 31, 2011, Ex. 10, 13).

32) Employee seeks a rate based on an average of his first, full 10 weeks of work, over five pay periods, and derived a proposed weekly wage of $1,666.59 ($3,708.48 + $3,719.74 + $3,320.01 + $2,672.28 + $3,245.34 = $16,665.85 / 10 = $1,666.59) and a proposed TTD rate of $980.22 (letter, January 6, 2011; Employee’s hearing arguments).

33) The difference between the TTD rate for the April 2010 and May 2010 injuries is $128.53 per week, which is a significant difference (experience, judgment, observations).

34) The difference between the TTD rate for the May 2010 injury and Employee’s proposed TTD rate for the May 2010 injury is $40.25 per week, which is also a significant difference (id.).

35) Employee did not meet his one-year probationary period, and Employer terminated him effective June 28, 2010 (letter, June 28, 2010).

36) Employee’s taxable, monthly earnings, according to Employer’s payroll warrants beginning with ending date December 31, 2009, through ending date May 31, 2010, were:

	MONTH
	SALARY
	TOTAL EARNINGS

	December 2009
	$5,212,00
	$3,085.50


	January 2010
	$5,212,00
	$7,428.22

	February 2010
	$5,212,00
	$5,992.29

	March 2010
	$5,212,00
	$6,471.62

	April 2010
	$5,212,00
	$4,688.10


	May 2010
	$5,212,00
	$5,541.08


37) Employee seeks a higher TTD rate applicable to a finite period of disability from May 24, 2010, through January 6, 2011 (Employee’s hearing statement; Compensation Report, January 25, 2011).

38) Employee also seeks a higher TTD rate applicable to any and all benefits payable to him under AS 23.30.041, so long as he is in the reemployment process (Employee’s hearing statement).

39) Neither party produced evidence of the usual wage for similar services when the services are rendered by paid employees (id.).

PRINCIPLES OF LAW

AS 23.30.001.  Intent of the legislature and construction of chapter.  It is the intent of the legislature that

1) this chapter be interpreted so as to ensure the quick, efficient, fair, and predictable delivery of indemnity and medical benefits to injured workers at a reasonable cost to the employers who are subject to the provisions of this chapter;

2) workers’ compensation cases shall be decided on their merits except where otherwise provided by statute. . . .

AS 23.30.005.  Alaska Workers’ Compensation Board.
. . .

(h) The department shall adopt rules . . . and shall adopt regulations to carry out the provisions of this chapter. . . .  Process and procedure under this chapter shall be as summary and simple as possible.

The board may base its decision not only on direct testimony and other tangible evidence, but also on the board’s “experience, judgment, observations, unique or peculiar facts of the case, and inferences drawn from all of the above.”  Fairbanks North Star Borough v. Rogers & Babler, 747 P.2d 528, 533-534 (Alaska 1987).

AS 23.30.135.  Procedure before the board.  (a) In making an investigation or inquiry or conducting a hearing the board is not bound by common law or statutory rules of evidence or by technical or formal rules of procedure, except as provided by this chapter.  The board may make its investigation or inquiry or conduct its hearing in the manner by which it may best ascertain the rights of the parties. . . . 

AS 23.30.220. Determination of spendable weekly wage.  (a) Computation of compensation under this chapter shall be on the basis of an employee’s spendable weekly wage at the time of injury. An employee’s spendable weekly wage is the employee’s gross weekly earnings minus payroll tax deductions. An employee’s gross weekly earnings shall be calculated as follows: 

(1) if at the time of injury the employee’s earnings are calculated by the week, the weekly amount is the employee’s gross weekly earnings; 

(2) if at the time of injury the employee’s earnings are calculated by the month, the employee’s gross weekly earnings are the monthly earnings multiplied by 12 and divided by 52; 
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(3) if at the time of injury the employee’s earnings are calculated by the year, the employee’s gross weekly earnings are the yearly earnings divided by 52; 

(4) if at the time of injury the employee’s earnings are calculated by the day, by the hour, or by the output of the employee, then the employee’s gross weekly earnings are 1/50 of the total wages that the employee earned from all occupations during either of the two calendar years immediately preceding the injury, whichever is most favorable to the employee; 

(5) if at the time of injury the employee’s earnings have not been fixed or cannot be ascertained, the employee’s earnings for the purpose of calculating compensation are the usual wage for similar services when the services are rendered by paid employees; 

(6) if at the time of injury the employee’s earnings are calculated by the week under (1) of this subsection or by the month under (2) of this subsection and the employment is exclusively seasonal or temporary, then the gross weekly earnings are 1/50 of the total wages that the employee has earned from all occupations during the 12 calendar months immediately preceding the injury; 

(7) when the employee is working under concurrent contracts with two or more employers, the employee’s earnings from all employers is considered as if earned from the employer liable for compensation; 

(8) if an employee when injured is a minor, an apprentice, or a trainee in a formalized training program, as determined by the board, whose wages under normal conditions would increase during the period of disability, the projected increase may be considered by the board in computing the gross weekly earnings of the employee; if the minor, apprentice, or trainee would have likely continued that training program, then the compensation shall be the average weekly wage at the time of injury rather than that based on the individual’s prior earnings; 

(9) if the employee is injured while performing duties as a volunteer ambulance attendant, volunteer police officer, or volunteer firefighter, then, notwithstanding (1) - (6) of this subsection, the gross weekly earnings for calculating compensation shall be the minimum gross weekly earnings paid a full-time ambulance attendant, police officer, or firefighter employed in the political subdivision where the injury occurred, or, if the political subdivision has no full-time ambulance attendants, police officers, or firefighters, at a reasonable figure previously set by the political subdivision to make this determination, but in no case may the gross weekly earnings for calculating compensation be less than the minimum wage computed on the basis of 40 hours work per week; 

(10) if an employee is entitled to compensation under AS 23.30.180 and the board determines that calculation of the employee’s gross weekly earnings under (1) - (7) of this subsection does not fairly reflect the employee’s earnings during the period of disability, the board shall determine gross weekly earnings by considering the nature of the employee’s work, work history, and resulting disability, but compensation calculated under this paragraph may not exceed the employee’s gross weekly earnings at the time of injury. 

(b) The commissioner shall annually prepare formulas that shall be used to calculate an employee’s spendable weekly wage on the basis of gross weekly earnings, number of dependents, marital status, and payroll tax deductions. 

(c) In this section, 

(1) ‘seasonal work’ means employment that is not intended to continue through an entire calendar year, but recurs on an annual basis; 

(2) ‘temporary work’ means employment that is not permanent, ends upon completion of the task, job, or contract, and ends within six months from the date of injury. 

In Wilson v. Eastside Carpet Co., AWCAC Decision No. 099 (February 2, 2009) at 1, the commission addressed AS 23.30.220(a)(5)’s application and stated:

The parties’ contentions require the commission to decide whether substantial evidence supports a finding that AS 23.30.220(a)(4) most closely fits Wilson’s earnings fact pattern and whether the board correctly applied AS 23.30.220 to the facts established.  The commission concludes that the board erred in assuming Wilson’s self-employment profits were equivalent to employee wages without substantial evidence in the record about the nature of Wilson’s business.  The commission believes that applying AS 23.30.220(a)(5), which requires determining the usual wage for similar services when performed by paid employees, would more closely approximate the value of Wilson’s services rendered to his subcontracting business in 2005. . . .  The commission vacates the board’s decision and remands the case to the board for rehearing to calculate Wilson’s spendable weekly wage under AS 23.30.220(a)(5).

In Wilson, the parties and board were held to have applied an incorrect sub-section of §220.  As the employee had been self-employed, Wilson held his earnings “in 2005 cannot be ascertained on the basis of his business profits,” and as such, §220(a)(5) should apply.  The commission remanded for calculation under AS 23.30.220(a)(5).  Id. at 5.
In Wasser & Winters Co., Inc. v. Linke, AWCAC Decision No. 138 (September 7, 2010), the commission stated: 

The holdings in Flowline and Dougan compel one conclusion: In calculating an employee’s spendable weekly wage under the amended version of 
AS 23.30.220(a), the board’s task is to choose, from among the ‘variety of formulas for differing employment situations’ the formula that the statute calls for in the circumstances (footnote omitted).

AS 23.30.395. Definitions.

In this chapter,

. . .

(22) ‘gross earnings’ means periodic payments, by an employer to an employee for employment before any authorized or lawfully required deduction or withholding of money by the employer, including compensation that is deferred at the option of the employee, and excluding irregular bonuses, reimbursement of expenses, expense allowances, and any benefit or payment to the employee that is not fully taxable to the employee during the pay period, except that the total amount of contributions made by an employer to a qualified pension or profit sharing plan during the two plan years preceding the injury, multiplied by the percentage of the employee’s vested interest in the plan at the time of injury, shall be included in the determination of gross earnings; the value of room and board if taxable to the employee may be considered in determining gross earnings; however, the value of room and board that would raise an employee’s gross weekly earning above the state average weekly wage at the time of injury may not be considered;

(23) ‘gross weekly earnings’ means gross weekly earnings as calculated under 
AS 23.30.220(a);

Neither the Act nor the regulations define “earnings” for purposes of AS 23.30.220(a)(2).  Similarly, the law does not define “fixed” for purposes of earnings under AS 23.30.220(a)(5).  “Fixed income” refers to income “which does not fluctuate over a period of time. . . .”  “Fixed salary” refers to one which is “definitely ascertained and prescribed as to amount and time of payment, and does not depend upon the receipt of other contingent emoluments. . . .”  West, Black’s Law Dictionary, Abridged 5th Edition, (1983) at 327.  In general, something “fixed” is “not movable,” and is “established, settled or set. . . .”  Collins, New World Dictionary, 2nd College Edition (2008 at 528).

8 AAC 45.050. Pleadings. . . .

. . .

(f) Stipulations. 

(1) If a claim or petition has been filed and the parties agree that there is no dispute as to any material fact and agree to the dismissal of the claim or petition, or to the dismissal of a party, a stipulation of facts signed by all parties may be filed, consenting to the immediate filing of an order based upon the stipulation of facts. 

(2) Stipulations between the parties may be made at any time in writing before the close of the record, or may be made orally in the course of a hearing or a prehearing. 

(3) Stipulations of fact or to procedures are binding upon the parties to the stipulation and have the effect of an order unless the board, for good cause, relieves a party from the terms of the stipulation.  A stipulation waiving an employee’s right to benefits under the Act is not binding unless the stipulation is submitted in the form of an agreed settlement, conforms to AS 23.30.012 and 8 AAC 45.160, and is approved by the board. 

(4) The board will, in its discretion, base its findings upon the facts as they appear from the evidence, or cause further evidence or testimony to be taken, or order an investigation into the matter as prescribed by the Act, any stipulation to the contrary notwithstanding. 

8 AAC 45.084. Medical travel expenses.  (a) This section applies to expenses to be paid by the employer to an employee who is receiving or has received medical treatment. 

(b) Transportation expenses include 

(1) a mileage rate, for the use of a private automobile, equal to the rate the state reimburses its supervisory employees for travel on the given date if the usage is reasonably related to the medical examination or treatment;  

(2) the actual fare for public transportation if reasonably incident to the medical examination or treatment; and  

(3) ambulance service or other special means of transportation if substantiated by competent medical evidence or by agreement of the parties.  

(c) It is the responsibility of the employee to use the most reasonable and efficient means of transportation under the circumstances.  If the employer demonstrates at a hearing that the employee failed to use the most reasonable and efficient means of transportation under the circumstances, the board may direct the employer to pay the more reasonable rate rather than the actual rate. 

(d) Transportation expenses, in the form of reimbursement for mileage, which are incurred in the course of treatment or examination are payable when 100 miles or more have accumulated, or upon completion of medical care, whichever occurs first.  

(e) A reasonable amount for meals and lodging purchased when obtaining necessary medical treatment must be paid by the employer if substantiated by receipts submitted by the employee.  Reimbursable expenses may not exceed the per diem amount paid by the state to its supervisory employees while traveling.

8 AAC 45.195. Waiver of procedures.  A procedural requirement in this chapter may be waived or modified by order of the board if manifest injustice to a party would result from a strict application of the regulation.  However, a waiver may not be employed merely to excuse a party from failing to comply with the requirements of law or to permit a party to disregard the requirements of law.

In Barlow v. Thompson, 221 P.2d 998, 1003-04 (Alaska 2009), the Alaska Supreme Court reviewed a case in which the trial judge cited to, and applied, the correct statute in a case where no party had cited the statute, and based thereon denied a party’s motion to dismiss.  In rejecting a party’s appeal from this decision, Barlow said:

Barlow first argues that Thompson alone had the ‘responsibility to provide legal arguments’ opposing his motion to dismiss, that Thompson failed to do so, and that therefore any legal authority cited by the judge was insufficient to deny his motion.  He also argues that by citing the statute, the judge impermissibly acted as ‘lay counsel’ for Thompson.  Finally, he argues that the court’s citation to the statute shows that the judge was biased against him.

These arguments are without merit.  As Judge Joannides noted in her order denying Barlow’s motion to dismiss for lack of jurisdiction: ‘A court is entitled to cite to the Alaska Statutes in its decision.  The court recognizes that [Thompson] did not address [Barlow’s] jurisdictional objections by opposition (written).  Nonetheless a court must base its decisions on the law.’  We agree.  And it was entirely appropriate for the court to cite a statute that controlled the disputed issue, even though the parties did not.  The parties had a full opportunity to brief the jurisdictional dispute.  Judge Joannides did not act impermissibly, and correctly and properly rejected Barlow’s motion to dismiss. . . .


ANALYSIS

1) Is Employee entitled to per diem reimbursement from Employer where he failed to keep and provide receipts to substantiate his purchases?

This is a legal issue to which the statutory presumption of compensability does not apply.  Employee concededly did not substantiate his meal expenses incurred when he traveled for injury-related medical care, as required under 8 AAC 45.084(e).  He seeks an order waiving or modifying this procedural requirement to provide him with reimbursement and to prevent Employer enjoying a “windfall.”  But Employee provided no explanation why he could not, and did not, keep his meal receipts so he could substantiate his purchases.  By contrast and comparison, Employee received a mileage rate reimbursement for using his motor vehicle on these same trips, which required him to keep track of his mileage.  Employee admitted he received and read the division’s pamphlet “Workers’ Compensation and You,” following each of his three work-related injuries, in which the requirement for meal substantiation is clearly written.  Yet, he inexplicably failed to keep and provide meal receipts to Employer.  The receipt requirement is not onerous or unreasonable and is at least as easy as keeping track of his actual mileage to and from his medical appointments.  

In some situations, 8 AAC 45.195 may allow for an order modifying or waiving the receipt requirement set forth under 8 AAC 45.084.  However, absent Employee providing some compelling reason, this is not such a case.  Employee’s request for an order for reimbursement of unsubstantiated meal expenses will be denied.

2) Which AS 23.30.220 subsection applies to Employee’s case?

This is a legal issue to which the statutory presumption of compensability does not apply.  Employee’s “salary” was “fixed” at $5,212.00 per month, as the parties stipulated.  The record clearly supports this stipulation and factual conclusion.  However, AS 23.30.220(a) refers to Employee’s “earnings” and not just his “salary.”  As evidenced here, a person may have a monthly salary, but may earn other money each month above and beyond his salary.  It cannot be said such additional emoluments are not considered “earnings.”  AS 23.30.395(22)-(23).  The undisputed record shows Employee’s “earnings” were different in each pay period and in each month for which he worked for Employer.  The differences arose as a result of varying, additional earnings Employee received for overtime pay, grave differential pay, grave overtime pay, regular holiday pay, weekend premium pay, holiday work pay, and regular day off holiday pay.  Based upon these undisputed facts, it is clear Employee’s “earnings” at the time of his May 2010 injury “have not been fixed.”

“Fixed” monthly earnings never change, are “established, settled or set,” are “definitely ascertained and prescribed as to amount and time of payment . . . [do] not depend upon the receipt of other contingent emoluments,” and are not movable.  For example, a state employee who works only for the state and is paid a monthly salary, but who is not overtime eligible, has “fixed” earnings based on his monthly salary.  The worker’s earnings are calculated by the month, and are “fixed” because they will not change.  In such cases, AS 23.30.220(a)(2) applies and works well, as the salary is the same each month.  If the injured, hypothetical state worker gets a raise in the month he is injured, AS 23.30.220(a)(2) allows the employer to simply use the monthly salary for the month of injury.  His raise will be reflected in his higher earnings in the month of injury.  If the hypothetical employee can show he would have received a higher monthly salary as the result of a raise in the months following the month of his injury, he may be entitled to a TTD rate adjustment.

Here, however, Employee’s monthly earnings are not “fixed.”  This raises the question, if one applies AS 23.30.220(a)(2) to this case, which “month” is used?  Does one use the month in which the injury occurred, or some other month?  Even Employee’s supervisor noted a distinction between “overtime earnings in addition to his salary.”  Overtime and other so-called “premium” payments are indisputably random and unpredictable in Employee’s case, which illustrates why §220(a)(2) is inapplicable to this situation.  Employer could not and did not simply use Employee’s April 2010 salary to compute his TTD rate for the April injury; it used his salary plus his variable, additional earnings from March.  Similarly, Employer could not and did not simply use Employee’s May 2010 salary to compute his earnings for the May injury, but used the fixed monthly salary plus some additional earnings from May and some from April.  Thus, Employer was aware it could not use only Employee’s salary to derive his TTD rate, but nonetheless used §220(a)(2), a sub-section which presupposes the monthly earnings are always the same.  Using §220(a)(2) with these facts does not result in a simple, summary, fair or predictable TTD rate calculation.

Contrary to the parties’ contentions and stipulations, AS 23.30.220(a)(2) does not apply to this case, as a matter of law, because Employee’s earnings were not “fixed.”  Consequently, both parties incorrectly applied AS 23.30.220(a)(2) to this case.  By contrast, if one uses AS 23.30.220(a)(5) in  this case, one need not decide which month to use, as the “monthly earnings” determination becomes unnecessary and a different basis is used.  Wasser, in interpreting Flowline and Dougan, stated the task is to choose, from among the ‘variety of formulas for differing employment situations’ the formula the statute calls for under the circumstances.    

Findings in this decision must be based upon the facts as they appear from the evidence; alternately, further evidence, testimony or investigation may be required.  Though they had an opportunity to brief and argue the issue, neither party argued AS 23.30.220(a)(5) applied to this case.  However, this decision may not overlook the controlling statute, even if neither party cited or argued its application.  Barlow.  Furthermore, as this decision will not decide Employee’s TTD rate at this time, requiring the parties to apply §220(a)(5) will not violate the parties’ due process rights.  

As Employee’s earnings, as opposed to his salary, at the time of his May 2010 injury were not “fixed,” AS 23.30.220(a)(5) applies to this case, as a matter of law.  The parties’ stipulation to the contrary notwithstanding, further evidence, testimony or investigation is needed to resolve this matter.  The parties will be directed to apply AS 23.30.220(a)(5) to the facts of this case, and calculate Employee’s TTD rate accordingly.  Wilson.  This procedure will insure this case is decided correctly, on its merits, in a means by which the parties’ rights may best be ascertained. 

3) Is Employee entitled to a TTD compensation rate adjustment?

As stated above, the parties applied an incorrect AS 23.30.220(a) sub-section to this case.  Consequently, neither party provided evidence or argument under AS 23.30.220(a)(5), which requires Employee’s gross weekly earnings be calculated as “the usual wage for similar services when the services are rendered by paid employees.”  As neither party anticipated this decision holding a different sub-section applied, it is understandable no such evidence or argument was offered.  Before a compensation rate “adjustment” claim can be decided, however, the rate must initially be determined under the correct statute.  It may be, after the parties properly apply 
AS 23.30.220(a)(5) to this case’s facts, there is no dispute as to the correct TTD rate.  Alternately, Employee may claim the resultant TTD rate still does not fairly and correctly compensate him for his lost earnings under the law for a variety of reasons.

Given this decision, it is premature to decide if Employee is entitled to a TTD compensation rate “adjustment.”  At this point, the parties need to make an initial TTD rate “calculation” for the May 23, 2010 injury using the correct statute.  This calculation may or may not yield a TTD rate higher than $811.44.  The parties will be directed under 8 AAC 45.050(f)(4) to investigate further, obtain more evidence and calculate Employee’s TTD rate under AS 23.30.220(a)(5).  Wilson.  Employee may bring the matter back for further review and decision, but his TTD rate adjustment claim will be denied at this time, without prejudice.  Jurisdiction will be reserved to resolve disputes.

4) Is Employee entitled to an award of attorney’s fees and costs?

Given this decision, it is not currently known if, as a result of Employee’s attorney’s efforts in this claim, Employee’s TTD rate will increase.  Therefore, his request for attorney’s fees and costs will be denied at this time, without prejudice.  Employee may bring his claim for fees and costs back for decision, after the TTD rate is calculated in conformance with this decision.  Jurisdiction over fees and costs is reserved.

CONCLUSIONS OF LAW

1) Employee is not entitled to per diem reimbursement from Employer where he failed to keep and provide receipts to substantiate his purchases.

2) AS 23.30.220(a)(5) applies to Employee’s case.

3) Employee is not entitled to a TTD compensation rate adjustment at this time.

4) Employee is not entitled to an award of attorney’s fees and costs at this time.


ORDER

1) Employee’s claim for per diem reimbursement from Employer is denied.

2) AS 23.30.220(a)(5) applies to Employee’s case and the parties are directed to calculate his TTD rate for the May 23, 2010 injury under §220(a)(5).

3) Employee’s claim for a TTD compensation rate adjustment is denied at this time, without prejudice.

4) Employee’s claim for attorney’s fees and costs is denied at this time, without prejudice.

5) Jurisdiction over Employee’s TTD rate adjustment claim and his claim for attorney’s fees and costs is reserved.

Dated in Anchorage, Alaska on September 26, 2011.
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Patricia Vollendorf, Member

PETITION FOR REVIEW

Under Monzulla v. Voorhees Concrete Cutting, 254 P.3d 341 (Alaska 2011), a party may seek review of an interlocutory or other non-final Board decision and order.  Within 10 days after service of the board’s decision and order a party may file with the Alaska Workers’ Compensation Appeals Commission a petition for review of the interlocutory or other non-final Board decision and order.  The commission may or may not accept a petition for review and a timely request for relief from the Alaska Supreme Court may also be required.

RECONSIDERATION
A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION
Within one year after the rejection of a claim, or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.

CERTIFICATION

I hereby certify the foregoing is a full, true and correct copy of the Interlocutory Decision and Order in the matter of JOHN  HESSEL employee / applicant v. STATE OF ALASKA, employer, defendants; Case No. 201009607; dated and filed in the office of the Alaska Workers’ Compensation Board in Anchorage, Alaska, and served upon the parties on September 26, 2011.


_________________________________




Jean Sullivan, Clerk
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� Employee began work for Employer on December 24, 2009 (letter, December 23, 2009).


� Employee also received $1,074.32 in TTD benefits in April 2011 as a result of his April 9, 2011 injury (Employee’s Hearing Memorandum, August 31, 2011, Compensation Report, May 5, 2011, Ex. 3).
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