In re FLAWLESS CONSTRUCTION, INC. et al.
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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 115512
Juneau, Alaska 99811-5512

	IN THE MATTER OF THE PETITION FOR FINDING OF FAILURE TO INSURE FOR WORKERS’ COMPENSATION LIABILITY AND FOR ASSESSMENT OF A CIVIL PENALTY AGAINST

FLAWLESS CONSTRUCTION, INC., JORDEN M. AGEN, ELIZABETH D. THOMPSON, RYAN R. JOHNSON, and MATTHEW WRIGHT.  

                                    Uninsured Employer

                                    Respondents


	)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)
	FINAL DECISION AND ORDER

AWCB Case No. 700003642

AWCB Decision No.11-0148
Filed with AWCB Anchorage, Alaska

on September 28, 2011


This petition for a finding of failure to insure for workers’ compensation liability and for civil penalty was heard in Anchorage, Alaska on August 17, 2011.  Jordan Agen, appeared and testified for Flawless Construction, Inc. (Flawless).  Shaun Sparks appeared telephonically and testified.  Kyle Thompson, Investigator for the Special Investigations Unit of the Alaska Department of Labor and Workforce Development, Division of Workers’ Compensation, represented the State of Alaska (Division), appeared, and testified.  The record was left open to allow both parties to file additional evidence and closed when those documents were received on August 24, 2011.


ISSUES

The Division contends Flawless operated a business utilizing employee labor without filing proof of workers’ compensation insurance and without workers’ compensation insurance.  The Division also contends that the corporate officers, Jorden M. Agen, Elizabeth D. Thompson, Ryan R. Johnson, and Matthew Wright, should be personally liable for benefits if any employees have been injured while Flawless was uninsured.  The Division further contends a civil penalty should be assessed against Flawless.  

Flawless does not dispute that it utilized employee labor while uninsured but contends mitigating factors should be considered in any civil penalty assessed.  In particular, Flawless argues that because of errors in processing its executive officer waiver, it was unable to purchase workers’ compensation insurance.  

1. Has Flawless failed to file proof of workers' compensation liability?

2. Has Flawless failed to provide workers’ compensation insurance?

3. Which corporate officers, if any, are personally liable for benefits while Flawless was uninsured?

4. Should Flawless be assessed a civil penalty for its failure to insure?  


FINDINGS OF FACT

Based on the record as a whole and testimony at the hearing, the following facts and factual conclusions are established by a preponderance of the evidence:

1) The records of the State of Alaska Department of Commerce, Division of Corporations, Business and Professional Licensing, indicate Flawless is an Alaska corporation formed on February 16, 2006.  (State of Alaska Business, Corporations and Professional Licensing printout).  Its 2010 Biennial Report lists the officers as Jordan Agen, president, and Elizabeth Thompson, secretary, Ryan Johnson and Matthew Wright, vice presidents.  (2010 Biennial Report).  
2) Flawless began operations by providing maintenance service for rental properties and over time gradually expanded into larger construction projects.  Flawless used employee labor in providing its services. (Agen). 

3) Flawless’ first lapse in coverage occurred from February 16, 2006, when the corporation was formed, until June 23, 2006 when it first obtained coverage, a period of 127 days.  (Petition).  Mr. Agen credibly explained that he was 20 years old at the time, had just started the business, and did not know workers’ compensation insurance was required.  Some of his high school buddies helped him on jobs, but he had not kept good records.  (Agen).  The parties agree that for the purposes of this case that Flawless had five different employees who worked a total of 307 uninsured workdays during this lapse.  (Revised Employer Worksheet, Agen).  
4) On March 13, 2006, Mr. Agen filed a petition for an executive officer waiver for himself as president.  (Waiver Petition, March 16, 2006).  The waiver was granted effective March 20, 2006.  (Executive Officer Waiver, March 20, 2006).  

5) Mr. Agen credibly testified that, while could not recall the exact date, sometime in 2007, Flawless filed another petition for an executive officer waiver for himself as president and Ryan Johnson and Matthew Wright as vice presidents.  (Agen).  Mr. Agen believed the waiver had been granted, but in 2009, he learned the petition had been returned with a request for more information.  The petition had been returned to the address on the 2006 waiver rather than the new address on Flawless’ 2007 petition.  Because the forwarding order for the 2006 address had expired, Flawless never received the returned petition.  (Agen).  

6) The second lapse occurred from June 23, 2008 to January 22, 2009.  During that time, Flawless had 10 employees who accumulated 674 uninsured workdays.  (Revised Uninsured Employer Worksheet).  Two of the employees, Matthew Wright and Ryan Johnson, were listed on the 2007 executive officer waiver application.  Between them, Mr. Wright and Mr. Johnson accumulated 248 of the 674 uninsured workdays.  (Revised Uninsured Employer Worksheet).
7) On January 21, 2009, Flawless again filed a petition for an executive officer waiver for Mr. Agen, Mr. Wright, and Mr. Johnson.  (Waiver Petition, January 13, 2009).  Although the waiver was not issued for some time, when it was issued it had an effective of January 22, 2009.  (Agen, Amended March 20, 2006 Waiver).

8) A final premium audit done after Flawless’ policy expired on February 22, 2010 resulted in a bill for $18,413.11 in additional premium.  Most of the additional premium was because the insurer had included the executive officers as employees.  (Liberty Northwest Final Premium Audit Billing).  

9) The Division served a Petition for Finding of Failure to Insure, and for Assessment of Civil Penalty, as well as a discovery demand, on Flawless on April 20, 2011.  (Affidavit of Service; USPS Track & Confirm printout).  The petition also named Mr. Agen, Ms. Thompson, Mr. Johnson, and Mr. Wright, in their capacity as corporate officers.  (Petition, April 20, 2010).
10) Flawless responded to the Division’s discovery demand on April 23, 2011, the day after receiving it.  (Thompson).  
11) Flawless was unable to pay the additional premium, and on May 22, 2010, the policy then in effect was cancelled.  (Agen, NCCI POC printout).  

12) Flawless attempted to obtain coverage while working to resolve the matter with its insurer, only to be told it was ineligible until the premium was paid.  (NCCI First Notice). 

13) Shaun Sparks with Integra Insurance Services, Flawless’ insurance broker, testified that the insurance company had not known there was an executive officer waiver in place, and, while he could not recall the exact dates, it took a long time to sort out the problem.  (Sparks).

14) The matter was finally resolved and Flawless obtained insurance coverage on January 22, 2011.  (NCCI POC printout).  During the third lapse, from May 22, 2010 to January 22, 2011, eight employees accrued a total of 579 uninsured workdays.
15) The three lapses totaled 585 calendar days, and Flawless’ employees accrued a total of 1560 uninsured workdays.  
16) There are no reported work injuries for any Flawless’ employee.  (Thompson).  
17) This is the first time Flawless has appeared before the board.  (Thompson, Record).

18) The estimated annual premium for the policy Flawless acquired on January 22, 2011 was $3,914.00, which equates to a prorated daily cost to insure of $10.72, or $6,273.12 for the 585 days Flawless was uninsured.  (Liberty Northwest. Policy Information Page).  

19) No evidence was presented as to Flawless’ need or desire for a payment plan (Record).


PRINCIPLES OF LAW
Employers have a duty to insure their employees against work-related injury.  

AS 23.30.060. Election of direct payment presumed.

(a) An employer is conclusively presumed to have elected to pay compensation directly to employees for injuries sustained arising out of and in the course of the employment according to the provisions of this chapter, until notice in writing of 

insurance, stating the name and address of the insurance company and the period of insurance, is given to the employee. 

AS 23.30.075 Employer’s liability to pay.

(a) An employer under this chapter, unless exempted, shall either insure and keep insured for the employer's liability under this chapter in an insurance company or association . . . or shall furnish the board satisfactory proof of the employer's financial ability to pay directly the compensation provided for . . . . 
(b) If an employer fails to insure and keep insured employees subject to this chapter or fails to obtain a certificate of self-insurance from the board, upon conviction the court shall impose a fine of $10,000 and may impose a sentence of imprisonment for not more than one year . . . .  If an employer is a corporation, all persons who, at the time of the injury or death, had authority to insure the corporation or apply for a certificate of self-insurance, and the person actively in charge of the business of the corporation shall be subject to the penalties prescribed in this subsection and shall be personally, jointly, and severally liable together with the corporation for the payment of all compensation or other benefits in which the corporation is liable under this chapter if the corporation at that time is not insured or qualified as a self-insurer.  

When an employer is subject to the requirement of AS 23.30.075 and fails to comply, the board may assess a civil penalty.  Since the November 7, 2005 effective date of the 2005 amendments to the Alaska Workers’ Compensation Act (Act), when an employer subject to the requirements of AS 23.30.075 fails to insure, the law grants the board discretion to assess a civil penalty of up to $1,000.00 for each employee, for each day an employee is employed while the employer fails to insure.  Alaska’s penalty provision at AS 23.30.080(f) is one of the highest in the nation.  See e.g., In re Alaska Native Brotherhood #2, AWCB Decision No. 06-0113 (May 8, 2006).  The statute’s severity is a statement of policy that failure to insure for worker’s compensation liability will not be tolerated in Alaska.  The legislature has made its intentions clear: uninsured employers are subject to a severe penalty when employees are permitted to work without coverage for workers’ compensation liability in place.  See Committee Minutes from March 10, 2005, SB 130, before the Senate Labor and Commerce Committee, testimony of Director of Workers’ Compensation, Paul Lisanke, beginning at 1:47:55 PM.  

AS 23.30.080 Employer’s failure to insure.

 . . .

(f) If an employer fails to insure or provide security as required by AS 23.30.075, the division may petition the board to assess a civil penalty of up to $1,000.00 for each employee for each day an employee is employed while the employer failed to insure or provide the security required by AS 23.30.075.  The failure of an employer to file evidence of compliance as required by AS 23.30.085 creates a rebuttable presumption that the employer failed to insure or provide security as required by 
AS 23.30.075.

In assessing an appropriate civil penalty, consideration is given to a number of factors to determine whether an uninsured employer’s conduct, or the impact of that conduct, aggravates or mitigates its offense.  A penalty is assessed based on the unique circumstances arising in each case.  The primary goal of a penalty under AS 23.30.080(f) is not to be unreasonably punitive, but rather to bring the employer into compliance, deter future lapses, ensure the continued employment of the business’ employees in a safe work environment, and to satisfy the community’s interest in fairly penalizing the offender.  Alaska R & C Communications, LLC v. State of Alaska, Division of Workers’ Compensation, Alaska Workers’ Compensation Appeals Commission,  AWCAC Appeal No. 07-043 (September 16, 2008).  A penalty is not intended to destroy a business or cause the loss of employment.  Id. at page 27.  AS 23.30.080(f) permits assessment of “a civil penalty of up to $1,000 per day of employment per uninsured employee when an employer is uninsured.”  Based upon this specific statutory language and AS 23.30.135(a), discretion is granted to assess an appropriate civil penalty considering the specific facts of each case, and the assessment may be between zero and $1,000.00 per day per uninsured employee.

Former decisions discussed a number of aggravating and mitigating factors considered in determining appropriate civil penalties under AS 23.30.080(f).  Those factors include:  number of days of uninsured employee labor, the size of the business, the record of injuries of the employer, both in general and during the uninsured period, the extent of employer’s compliance with the Act, the diligence exercised in remedying the failure to insure, the clarity of notice of insurance cancellation, employer’s compliance with the investigation and remedial requirements, the risk of employer’s workplace, the impact of the penalty on employer’s ability to continue to conduct business, the impact of the penalty on the employees, the impact of the penalty on employer’s community, whether employer acted in blatant disregard for the statutory requirements, whether employer properly accepted service of the Division’s petition, whether employer violated a stop order, and credibility of employer’s promises to correct its behavior.  Based on these factors, a wide range of penalties have been found reasonable based on the specific circumstance of the violation.  See, e.g., In Re St. Lawrence Assisted Living Home, Inc., AWCB Decision No. 10-170 (October 12, 2010).  These factors have been codified in 8 AAC 45.176, effective February 28, 2010.

The law requires employers to file evidence of compliance with the workers’ compensation insurance requirements.

AS 23.30.085 Duty of employer to file evidence of compliance.

(a) An employer subject to this chapter, unless exempted, shall initially file evidence of his compliance with the insurance provisions of this chapter with the division, in the form prescribed by the director.  The employer shall also give evidence of compliance within 10 days after the termination of the employer’s insurance by expiration or cancellation.  These requirements do not apply to an employer who has certification from the board of the employer’s financial ability to pay compensation directly without insurance.
(b) If an employer fails, refuses, or neglects to comply with the provision of this section, the employer shall be subject to the penalties provided in AS 23.30.070 . . . .
AS 23.30.240. Officers of corporations, municipal corporations, and nonprofit corporations and members of limited liability companies as employees.

(a) An executive officer elected or appointed and empowered in accordance with the charter and bylaws of a corporation, other than an official of a municipal corporation or a charitable, religious, educational, or other nonprofit corporation, is an employee of the corporation under this chapter.  However, an executive officer of a corporation may waive coverage under this chapter, subject to the approval of the director, notwithstanding AS 23.30.245 (b).  Notwithstanding any other provision of this chapter, an executive officer of a municipal corporation or of a charitable, religious, educational, or other nonprofit corporation may be brought within the coverage of its insurance contract by the corporation by specifically including the officer in the contract of insurance.  The election to bring an executive officer within the coverage continues in force for the period the contract of insurance is in effect.  During that period, an executive officer brought within the coverage of the insurance contract is an employee of the corporation under this chapter.

AS 23.30.255. Penalty for failure to pay compensation.

(a) An employer required to secure the payment of compensation under this chapter who fails to do so is guilty of a class B felony if the amount involved exceeds $25,000 or a class C felony if the amount involved is $25,000 or less. If the employer is a corporation, its president, secretary, and treasurer are also severally liable to the fine or imprisonment imposed for the failure of the corporation to secure the payment of compensation. The president, secretary, and treasurer are severally personally liable, jointly with the corporation, for the compensation or other benefit which accrues under this chapter in respect to an injury which happens to an employee of the corporation while it has failed to secure the payment of compensation as required by AS 23.30.075.  

AS 23.30.395. Definitions. 

In this chapter,

. . . .

(20) "employer" means the state or its political subdivision or a person employing one or more persons in connection with a business or industry coming within the scope of this chapter and carried on in this state;

8 AAC 45.176. Failure to provide security: assessment of civil penalties. 

(a) If the board finds an employer to have failed to provide security as required by AS 23.30.075, the employer is subject to a civil penalty under AS 23.30.080(f), determined as follows: 

. . . .

(3) if an employer has not previously violated AS 23.30.075 , and is found to have no more than three aggravating factors, the employer will be assessed a civil penalty of no less than $10 and no more than $50 per uninsured employee workday; however, the civil penalty may not be less than two times the premium the employer would have paid had the employer complied with AS 23.30.075 ; without a board hearing, . . . 

. . . . 

(d) For the purposes of this section, "aggravating factors" include  

(1) failure to obtain workers’ compensation insurance within 10 days after the division’s notification of a lack of workers’ compensation insurance; 

(2) failure to maintain workers’ compensation insurance after previous notification by the division of a lack of coverage; 

(3) a violation of AS 23.30.075 that exceeds 180 calendar days; 

(4) previous violations of AS 23.30.075; 

(5) issuance of a stop order by the board under AS 23.30.080(d), or the director under AS 23.30.080(e); 

(6) violation of a stop order issued by the board under AS 23.30.080(d), or the director under AS 23.30.080(e); 

(7) failure to comply with the division’s initial discovery demand within 30 days after the demand; 

(8) failure to pay a penalty previously assessed by the board for violations of AS 23.30.075; 

(9) failure to provide compensation or benefits payable under the Act to an uninsured injured employee; 

(10) a history of injuries or deaths sustained by one or more employees while employer was in violation of AS 23.30.075; 

(11) a history of injuries or deaths while the employer was insured under AS 23.30.075; 

(12) failure to appear at a hearing before the board after receiving proper notice under AS 23.30.110; 

(13) cancellation of a workers’ compensation insurance policy due to the employer’s failure to comply with the carrier’s requests or procedures; 

(14) lapses in business practice that would be used by a reasonably diligent business person, including 

(A) ignoring certified mail; 

(B) failure to properly supervise employees; and 

(C) failure to gain a familiarity with laws affecting the use of employee labor; 

(15) receipt of government funding of any form to obtain workers’ compensation coverage under AS 23.30.075, and failure to provide that coverage.

8 AAC 45.184. Executive officer waivers. 
(a) The executive officer or officers of a duly formed corporation may waive their rights to benefits under the Act, in accordance with AS 23.30.240 and this section. 

(b) A person who is an executive officer and who desires to waive coverage under the Act shall petition the commissioner for a waiver. The petition for waiver must include . . . . 

(c) Upon receipt of a completed petition, the commissioner will promptly grant or deny the waiver. When the commissioner denies a request for a waiver of coverage under this section, the commissioner will promptly mail to the petitioner a statement of reasons supporting denial of coverage. . . . 

(d) No waiver is effective until approved by the commissioner or board in accordance with this section. 

ANALYSIS

1. Did Flawless fail to file proof of workers’ compensation insurance?

The Division presented evidence Flawless utilized employee labor from February 16, 2006 to June 23, 2006, from June 23, 2008 to January 22, 2009, and from May 22, 2010 to January 22, 2011 without workers’ compensation insurance coverage and it was not authorized to self-insure.  Flawless offered no evidence it had filed proof of workers’ compensation coverage during those periods. 

It is undisputed that Flawless was an employer under the Act during the relevant periods.  Consequently, it was required to file proof of compliance with the workers’ compensation insurance requirements under AS 23.30.085(a).  Flawless did not do so and was in violation of AS 23.30.085 from February 16, 2006 to June 23, 2006, from June 23, 3008 to January 22, 2009, and from May 22, 2010 to January 22, 2011.

2. Did Flawless fail to provide worker’s compensation liability insurance coverage?

Under AS 23.30.080(d), an employer that fails to provide proof of compliance as required by AS 23.30.085, is presumed to have failed to insure or provide security as required by AS 23.30.075.  The Division presented evidence, and Mr. Agen conceded that Flawless not provide proof of compliance, and that it also failed to provide workers’ compensation insurance coverage from February 16, 2006 to June 23, 2006, from June 23, 2008 to January 22, 2009, and from May 22, 2010 to January 22, 2011.  

Flawless had a duty to provide workers’ compensation insurance for its employees during the periods from February 16, 2006 to June 23, 2006, from June 23, 2008 to January 22, 2009, and from May 22, 2010 to January 22, 2011.  Because it did not do so, it is liable for benefits under the Act for any compensable claims arising during the periods it was in violation of AS 23.20.075.  Based upon Flawless’ lack of coverage, it has elected direct payment of compensation for any compensable claims arising during the periods it was in violation of AS 23.301.075: from February 16, 2006 to June 23, 2006, from June 23, 2008 to January 22, 2009, and from May 22, 2010 to January 22, 2011.  

3. Which corporate officers, if any, are personally liable for benefits while Flawless was uninsured?

Under AS 23.30.075(b), when an employer is a corporation, all persons with the authority to insure the corporation and the person actively in charge of the corporation are personally liable for the payment of benefits to any employees injured while the corporation was uninsured.  AS 23.30.255 makes the president, secretary, and treasurer of a corporation personally liable, jointly with the corporation, for compensation or other benefits due while the corporation was uninsured.  The Division produced evidence Mr. Agen is the president, and is the person actively in charge of the corporation.  The Division also produced evidence that Ms. Thompson is the secretary of the corporation.  Mr. Agen and Ms. Thompson are personally liable for compensation and benefits under AS 23.30.255 for any employee injured during the periods Flawless was uninsured, from February 16, 2006 to June 23, 2006, from June 23, 2008 to January 22, 2009, and from May 22, 2010 to January 22, 2011.  

Vice presidents are not included among the corporate officers personally liable for compensation or benefits under AS 23.30.255 while the corporation is uninsured.  A vice president might well have the authority to insure the corporation or may well be a person actively in charge of the corporation, and thus liable for compensation and benefits under AS 23.30.075(b).  Here, however, the Division has not shown that either Mr. Johnson or Mr. Wright were actively in charge of Flawless or had the authority to insure the corporation.  Therefore, Mr. Johnson and Mr. Wright are not personally liable for compensation and benefits to any employees injured while Flawless was uninsured.

4. Should a civil penalty be assessed against Flawless for its failure to insure?

Under the Act, when an employer subject to the requirements of AS 23.30.075 fails to insure, AS 23.30.080(f) grants the board discretion to assess a civil penalty of up to $1,000.00 per employee for each day an employee is employed while the employer was uninsured.  Quite often, as here, the maximum penalty would result in the destruction of the business and cause the employees to lose their employment.  Except in the most egregious cases, the maximum penalty is not appropriate.  

To ensure similar penalties are imposed on similarly culpable employers, 8 AAC 45.176 was enacted.  Under 8 AAC 45.176, the penalty range is determined by the number of aggravating factors present in the case.  Here, only one of the aggravating factors identified in 8 AAC 45.176(d) is present: the violations of AS 23.30.075 exceeded 180 days.  

With one aggravating factor, 8 AAC 45.176(a)(3) provides the proper penalty range:  “no less than $10 and no more than $50 per uninsured employee workday.”  The minimum penalty is appropriate here for two reasons.  First, while 8 AAC 45.184(d) clearly states an executive officer waiver is not effective until approved by the Commissioner or the board, Flawless’ 2007 petition for a waiver was returned to the wrong address.  As a result, Flawless was unaware there were problems with its petition.  A significant portion of the uninsured employee workdays during the June 23, 2008 to January 22, 2009 lapse was by corporate officers that would have been covered by the waiver.  Second, Flawless was unable to get insurance during the May 22, 2010 to January 22, 2011 lapse because the insurer assessed a significant premium in the mistaken belief there was no executive officer waiver in place.  At the minimum daily penalty, 1560 uninsured employee workdays equates to a total penalty of $15,600.00.  For the same reasons the minimum penalty was assessed, $9,326.87 of the penalty will be suspended on the condition Flawless promptly pays the balance of $6,273.13 as provided herein and remains in compliance with the Act for the next two years.  

No evidence was presented as to whether Flawless needs or desires a payment plan.  Therefore, a payment plan is not included in this order.  If Flawless needs a payment plan, it may contact the Special Investigations Unit to arrange for one.   


CONCLUSIONS OF LAW
1. Flawless failed to file evidence of compliance with the workers’ compensation insurance requirements for the periods from February 16, 2006 to June 23, 2006, from June 23, 2008 to January 22, 2009, and from May 22, 2010 to January 22, 2011. 

2. Flawless failed to provide workers’ compensation insurance coverage for the periods from February 16, 2006 to June 23, 2006, from June 23, 2008 to January 22, 2009, and from May 22, 2010 to January 22, 2011.

3. Jorden M. Agen and Elizabeth D. Thompson, as president and secretary, repectively, are personally liable for benefits to any employees that may have been injured while Flawless was uninsured from February 16, 2006 to June 23, 3006, from June 23, 3008 to January 2009, and from May 22, 2010 to January 22, 2011.

4. Flawless is subject to assessment of a civil penalty for failure to insure.


ORDER
1. Flawless shall maintain workers’ compensation insurance coverage of any current and future employees in compliance with AS 23.30.075, and shall continue to file evidence of compliance in accord with AS 23.30.085. 
2. Flawless is liable for any compensable claims by its employees during the periods from February 16, 2006 to June 23, 2006, from June 23, 2008 to January 22, 2009, and from May 22, 2010 to January 22, 2011.  
3. Jorden M. Agen and Elizabeth D. Thompson are personally liable with Flawless for any compensable claims by Flawless’ employees for the periods from February 16, 2006 to June 23, 2006, from June 23, 2008 to January 22, 2009, and from May 22, 2010 to January 22, 2011. 
4. Pursuant to AS 23.30.080(f), Flawless is liable for a civil penalty of $10.00 per day for the 1560 employee workdays while it failed to insure or provide the security required by AS 23.30.075, for a total penalty of $15,600.00.  $9,326.87 of the penalty shall be suspended.  
5. Flawless shall either contact the Special Investigations Unit to request a payment plan or pay the unsuspended portion of the penalty, $6,273.13, within seven days of service of this decision and order.  Checks shall be made out to the Alaska Workers’ Compensation Benefits Guarantee Fund and must include AWCB Case Number 700003642, in addition to the AWCB Decision Number 11-0148, and be sent to the Alaska Department of Labor, Division of Workers’ Compensation, Juneau Office, P.O. Box 25512, Juneau, Alaska 99802-5512.

6. If Flawless fails to pay $6,273.13 or fails to contact the Special Investigations Unit to request a payment plan within seven days of service of this decision and order, the suspended portion of the penalty shall immediately become due.  Under AS 23.30.080(g), the Director of the Division of Workers’ Compensation may declare Flawless in default.  

7. If Flawless fails to fully comply with AS 23.30.075 or other provisions of the Act during the two years immediately following this decision and order, the entire suspended amount shall immediately become due.  Under AS 23.30.080(g), the Director of the Division of Workers’ Compensation may declare Flawless in default.  

8. Should the suspended penalty become due, Flawless shall pay the remaining amount of the penalty, $15,600.00 less any amounts previously paid, to the Alaska Workers’ Compensation Benefits Guaranty Fund within seven days.  The check must include AWCB Case Number 700003642, in addition to the AWCB Decision Number 11-0148, and be sent to the Alaska Department of Labor, Division of Workers’ Compensation, Juneau Office, P.O. Box 25512, Juneau, Alaska 99802-5512.  

9. The Special Investigations Section of the Workers’ Compensation Division shall monitor Flawless for compliance with AS 23.30.07 on a quarterly basis, for a period of not less than two years. Upon full, timely compliance by Flawless as set forth herein, the Special Investigations Section shall, within 30 days, prepare a proposed Order of Discharge of Liability for Penalty for the board’s approval and issuance. 
Dated in Anchorage, Alaska on September 28, 2011.





ALASKA WORKERS' COMPENSATION BOARD






Ronald P. Ringel, Designated Chairman






Linda Hutchings, Member






Arylis Scates, Member

APPEAL PROCEDURES

This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Effective November 7, 2005 proceedings to appeal must be instituted in the Alaska Workers’ Compensation Appeals Commission within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board. If a request for reconsideration of this final decision is timely filed with the Board, any proceedings to appeal must be instituted within 30 days after the reconsideration decision is mailed to the parties or within 30 days after the date the reconsideration request is considered denied due to the absence of any action on the reconsideration request, whichever is earlier. AS 23.30.127

An appeal may be initiated by filing with the office of the Appeals Commission: (1) a signed notice of appeal specifying the board order appealed from and 2) a statement of the grounds upon which the appeal is taken.  A cross-appeal may be initiated by filing with the office of the Appeals Commission a signed notice of cross-appeal within 30 days after the board decision is filed or within 15 days after service of a notice of appeal, whichever is later.  The notice of cross-appeal shall specify the board order appealed from and the grounds upon which the cross-appeal is taken.  AS 23.30.128

RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION

Within one year after the rejection of a claim, or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of the Petition for a Finding of Failure to Insure and for Assessment of a Civil Penalty against FLAWLESS CONSTRUCTION, INC., employer, JORDEN M. AGEN, ELIZABETH D. THOMPSON, RYAN R. JOHNSON, and MATTHEW WRIGHT; Case No. 700003642; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, on September 28, 2011.






Jean Sullivan, Clerk
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