GARY ZIMMERMAN v. AURORA WELL SERVICES
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DECISION AND ORDER

AWCB Case No. 200609840
AWCB Decision No. 11-0150
Filed with AWCB Anchorage, Alaska 

on October 6, 2011


Aurora Well Service and Northern Adjusters, Inc./Chartis Claims, Inc. (Employer), February 11, 2011 petition appealing the discovery ruling made by the board designee in the February 1, 2011 prehearing conference, Employer’s discovery request for a release to obtain counseling, psychological, psychiatric or alcohol/drug/substance abuse records, and Gary Zimmerman’s (Employee) May 19, 2011 petition for a second independent medical evaluation (SIME) now and with Walter Ling, MD, whose specialties are neurology psychiatry and substance abuse, and James Klein, MD, DDS, whose specialties are otolaryngology, oral and maxillofacial surgery and dentistry, were heard on July 27, 2011, in Anchorage, Alaska.  Attorney Chancy Croft appeared and represented Employee.  Attorney Shelby Davidson appeared and represented Employer.  Employee appeared but did not testify, and there were no other witnesses.  The record closed after the board met to deliberate on September 14, 2011.


ISSUES

Employer contends the board designee abused her discretion when she failed to order Employee to sign a medical release related to Employee’s neck, lower back, and shoulders with no date restriction at the February 1, 2011 prehearing conference.  Employer contends since this case involves a claim for permanent total disability (PTD) and is a post 2005 injury, Employer has the right to investigate all possible causes of disability so that the board can weigh all of the possible causes and determine which is the substantial cause.  Further, Employer contends there should never be a date or body part restriction on releases for post 2005 injuries because of the test for the substantial cause outlined by the Alaska Workers’ Compensation Appeals Commission (AWCAC or Commission) in City of Seward, et al.  v. Hansen, AWCAC Dec. No. 10-012 (Jan. 21, 2011).  Employer contends Employee put his mental health records at issue when he sought treatment from a neuropsychologist and psychiatrist and by listing a psychiatrist with substance abuse subspecialty as one of the SIME physicians preferred.

Employee contends the board designee did not abuse her discretion by granting a protective order on the Employer’s medical release for neck, lower back, and shoulders without a date restriction.  Employee contends it has long been board practice to limit a release to the body parts for which an employee has claimed benefits, and to two years before the earliest known medical record related to one of those body parts.  Employee further contends mental health releases are different because they are invasive and potentially harmful.  Also, Employee contends he has not claimed any mental health type of benefit and Employee’s claim for benefits all relate to physical conditions therefore Employer is not entitled to any type of “mental health” or counseling/psychological/psychiatric/substance abuse release.  Employee contends he requested Dr. Ling as an SIME physician because he is a well qualified neurologist, not because he is also a psychiatrist or substance abuse specialist.

1.   Did the board designee abuse her discretion when she granted a protective order to Employee on a medical release for records on Employee’s neck, lower back, and shoulders at the February 1, 2011 prehearing conference?

2.   Should Employee be compelled to sign a release of counseling, psychological, psychiatric or alcohol/drug/substance abuse treatment records?

Employee contends the SIME issue is ripe and Employer has engaged in delay tactics by claiming discovery is not complete due to the need for a mental health release.  Employee also contends the SIME needs to utilize a neurologist and an otolaryngologist (ENT), and Drs. Ling and Klein are the best qualified physicians in those specialties on the SIME list.  

Employer contends Employee is attempting to steer the SIME process to its preferred physicians.  Employer contends the board designee should select the appropriate physicians and not be allowed to choose Drs. Ling or Klein.  Employer agrees the appropriate specialties are neurologist and otolaryngology (ENT), but also contends a psychologist is needed as well.  Employer does not object to an SIME proceeding at this time.

3. Whether an SIME with a psychologist is warranted in this case because there is a significant dispute between a treating physician and Employer’s physician, and an SIME would aid the board in resolving this dispute at this time?  

4. Should the stipulated SIME take place with Drs. Ling and Klein, or another neurologist and ENT on the board’s SIME list?

FINDINGS OF FACT

A review of the administrative record establishes the following relevant facts and factual conclusions by a preponderance of the evidence:

1.   On June 24, 2006, Employee was injured in the course and scope of his employment when he was hit in the head by a “very heavy”
 circulating hose while working on the North Slope.  (Report of Injury; 6/24/2006 Providence ER note).  

2. On July 18, 1996, Employee was involved in a motor vehicle accident (MVA) in which his pick-up truck was hit by a bus in Seward, Alaska.  Employee’s back, neck, and shoulder were injured.  (May 14, 1997 deposition of Employee in Zimmerman v. Steaves).

3. On April 19, 2000, Employee’s chest was x-rayed.  It showed findings consistent with COPD,
 worsening from 1993.  (Radiology consultation, Leonard Sisk, MD, 4/19/2000).  

4. Employee had a history of black out spells and “electricity in his brain” sometimes described as seizures, which may have been related to coughing, for six years prior to his work injury.  (Alaska Regional Hospital (AK Regional) endoscopy report, 6/29/2000; AK Regional day surgery report, 6/30/2000; Shoulder Questionnaire, 2/24/2003; Chart note, Bret Rosane, MD, 4/22/2002).  Many of these medical records were filed with the board on March 4, 2011.  (Experience, judgment, observations, unique or peculiar facts of the case, and inferences drawn from all of the above).
5.   On September 30, 2001, Employee was examined at the Providence Alaska Medical Center (PAMC) Emergency Room (ER) for acute pain in his left side of his back which occurred while he was working on the North Slope.  It was noted at this time Employee had a history of chronic right shoulder pain.  (PAMC ER note, Richard Navitsky, MD, 9/30/2001).

6. On April 22, 2002, Employee was examined by Bret Rosane, MD, for coughing fits including black out spells followed by “electricity in his head” with weakness in extremities.  Dr. Rosane referred Employee to a neurologist and noted Employee had a septal perforation secondary to cocaine abuse.  (Chart note, Dr. Rosane, 4/22/2002). This medical record was filed with the board on March 4, 2011.  (Experience, judgment, observations, unique or peculiar facts of the case, and inferences drawn from all of the above).
7.  On May 24, 2002, Employee was examined by neurologist Mary Downs, MD, for blackout spells.  Employee’s history included his statement he felt “electricity inside his head” and left side facial numbness in conjunction with the blackout spells.  Further, Dr. Downs noted Employee was hit by a bus “several years ago” which required nerve blocks for low back pain and a minor head injury with brief loss of consciousness two years prior.  Dr. Downs concluded the spells were most likely cough syncope and ordered testing to rule out a neurologic basis.  (Chart note, Dr. Downs, 5/24/2002).  No other reference is contained in the record regarding the “minor head injury with brief loss of consciousness” alluded to by Dr. Downs.  This medical record was filed with the board on April 5, 2011.  (Experience, judgment, observations, unique or peculiar facts of the case, and inferences drawn from all of the above).
8. On June 11, 2002, an MRI
 of Employee’s brain was performed for syncope and facial numbness.  Lawrence Wood, MD, interpreted the MRI to show a small focal high-signal abnormality within the subependymal white matter next to the mid portion of the left lateral ventricle with a differential diagnosis of small plaque of demyelination or possibly a small white matter infarct.  (MRI report, Dr. Wood, 6/11/2002).  This report was filed with the board on April 5, 2011.  (Experience, judgment, observations, unique or peculiar facts of the case, and inferences drawn from all of the above).
9. On December 30, 2002, Employee was arrested at which time his hands were cuffed behind his back.  Employee testified his shoulders were injured by being handcuffed behind his back.  (Zimmerman v. State of Alaska, et al., Case No. 3KN-04-253 CI, transcript of October 24, 2006 proceedings, Employee’s direct examination).

10.   On January 3, 2003, an MRI of Employee’s brain was taken after “closed head trauma.”  Dr. Wood’s impression was:

Isolated abnormality within the subependymal white matter next to the left lateral ventricle but having no mass, mass effect, or enhancement.  The differential diagnosis of this lesion would include an old contusion or possibly old ischemic changes although there is no evidence of hemosiderin deposit in this area to suggest an old hemorrhage.  Its clinical significance is unknown.  Other than this abnormality in the subependymal white matter in the left lateral ventricle, the rest of the brain and posterior fossa appear unremarkle.  (MRI report, Dr. Wood, 1/30/2003).

11. No information is contained in the record regarding the closed head trauma leading to the January 3, 2003 brain MRI.  When asked in deposition about this MRI Employee could not recall what led to the MRI.  (Employee’s 2/3/2011 deposition).    

12. Employee’s cervical spine was also imaged on January 30, 2003.  Dr. Wood’s impression was “significant degradation due to motion artifact.  No evidence to suggest focal disk protrusion or canal stenosis.  No obvious fracture or malalignment.”  (MRI report, Dr. Wood, 1/30/2003).

13. Employee’s right shoulder was imaged on January 30, 2003 as well.  Dr. Wood noted:

Severe acromioclavicular hypertrophic osteoarthropathy with os acromiale of the lateral tip of the acromion.  These changes give rise to marked impingement.  No obvious rotator cuff tear but mild chronic tendinopathy is present.  Mild degenerative changes at the anterior labrum but no obvious labral or capsular tear identified.  (MRI report, Dr. Wood, 1/30/2003).

14. The brain, cervical spine and right shoulder MRIs were performed four days after Mr. Zimmerman’s arrest.  (Experience, judgment, observations, unique or peculiar facts of the case, and inferences drawn from all of the above).

15. On February 24, 2003, Employee was examined by Robert Gieringer, MD, for pain in both his right and left shoulders which was exacerbated by an arrest in which Employee was handcuffed behind his back on January 13, 2003.  Dr. Gieringer noted Employee was unable to perform his job as a roughneck at that time.  Dr. Gieringer noted he had “never seen someone on so much pain medicine” and he would not manage Employee’s pain medicine prescriptions.  (Chart note, Dr. Gieringer, 2/24/2003).   This medical record was filed with the board on March 30, 2011.  (Experience, judgment, observations, unique or peculiar facts of the case, and inferences drawn from all of the above).
16.   On April 3, 2003, Dr. Gieringer performed arthroscopy and open reduction of internal fixation os acromiale on Employee’s right shoulder.  (Operative note, Dr. Gieringer, 4/3/2003).  This medical record was filed with the board on March 30, 2011.  (Experience, judgment, observations, unique or peculiar facts of the case, and inferences drawn from all of the above).
17. On April 16, 2003, a post-surgical x-ray of the right shoulder showed an old clavicular fracture and post surgical pins and wire.  (Radiology report, David Esmail, MD, 4/16/2003).  This medical record was filed with the board on March 30, 2011.  (Experience, judgment, observations, unique or peculiar facts of the case, and inferences drawn from all of the above).
18. On June 24, 2003, Dr. Gieringer performed arthroscopy and repair open reduction and internal fixation of the os acromiale and excision of the distal clavicle on Employee’s left shoulder.  (Operative note, Dr. Gieringer, 6/24/2003). This medical record was filed with the board on March 30, 2011.  (Experience, judgment, observations, unique or peculiar facts of the case, and inferences drawn from all of the above).
19.  On August 28, 2003, Employee was released to return to work with a permanent light duty restriction.  (PCE 10/24/2005).

20. On November 10, 2003, Dr. Gieringer noted Employee was taking Motrin for his pain, supplemented with ½ a Percodan for break through pain.  (Chart note, Dr. Gieringer, 11/10/2003). This medical record was filed with the board on March 30, 2011.  (Experience, judgment, observations, unique or peculiar facts of the case, and inferences drawn from all of the above). 

21. On January 8, 2004, Dr. Gieringer performed a repeat arthroscopy and hardware removal of the right shoulder.  (Chart note, Dr. Gieringer, 1/9/2004).  This medical record was filed with the board on March 30, 2011.  (Experience, judgment, observations, unique or peculiar facts of the case, and inferences drawn from all of the above).
22. On October 24, 2005, Employee underwent a physical capacities evaluation (PCE) in conjunction with a personal injury lawsuit regarding his arrest referenced above in finding of fact number nine.  Employee reported to rehabilitation specialist Liz Dowler, PhD, that the pain in his left shoulder radiated up his neck to the back of the left ear with daily ringing with certain activities, and causes headaches when his pain level is high.  Dr. Dowler also noted Employee was off of all narcotic pain relievers, had not returned to work since the December 30, 2002 arrest, and suffered a little vertigo after the arrest (which Employee related to a family history).  Testing revealed Employee to be an exacting person who is self-disciplined and organized, less anxious than average, and optimistic.  Dr. Dowler described Employee as “essentially a one-handed individual” with physical capacities in the sedentary to light range with limitations of never using arm controls, never climb or crawl, moderately restrict exposure to extreme cold, no use of vibrating or moving machinery, and no heights.  Finally, Dr. Dowler concluded Employee suffered a considerable loss to his earning capacity.  (PCE, Dr. Dowler, 10/24/2005).

23. Employee received Social Security Disability between 2003 and 2005.  The application approval was based on Employee’s bilateral shoulder injury stemming from his 2002 arrest.  (Exhibit 1 attached to Employee’s 2/3/2011 deposition).

24. On June 24, 2006, the date of Employee’s work injury, he was seen in PAMC’s ER after being transported by air ambulance; it was noted Employee lost consciousness when he was struck in the back of the head with an extremely heavy circulating hose.  Employee was diagnosed with a concussion as well as a scalp and eyebrow laceration.  (PAMC ER Note, Anson Cheng, MD, 6/24/2006).

25. A CT scan of Employee’s head was normal.  (PAMC ER radiology record, Leonard Sisk, MD, 6/24/2006).

26. A CT of Employee’s cervical spine was also normal.  (PAMC ER radiology record, Dr. Sisk, 6/24/2006).

27. Employee followed up on June 29, 2006, with his primary care physician Gregory John, MD, who noted continued dizziness with rapid change in head position.  Dr. John also noted his shoulder pain was under fairly good control with Piroxicam and Advil, and work is not worsening his shoulder pain.  (Chart note, Dr. John, 6/29/2006).

28. On July 5, 2006, an MRI of Employee’s brain showed cystic encephalomacia with surrounding gliosis involving the left caudate head and anterior aspect of the caudate body consistent with a chronic lacunar infarct
 with no evidence of an acute infarct.  (MRI report, The Polyclinic, 7/5/2006).

29. On July 26, 2006, Dr. John reviewed the results of the July 5, 2006 MRI, and noted it showed no damage from his head injury.  Employee was given a prescription for Vicodin for pain.  (Chart note, Dr. John, 7/26/2006).

30. On May 21, 2008, Employee was examined by Dr. John related to persistent positional vertigo since his work injury and neck pain which worsened after his work injury.  (Chart note, Dr. John, 5/21/2008).

31. On May 7, 2009, Employee was examined by James Lord, MD, regarding his diabetes.  Dr. Lord opined Employee continued to have dizziness related to positional changes, which may be caused by poorly controlled blood sugar.  Dr. Lord prescribed Percocet for Employee’s bilateral shoulder pain.  (Chart note, Dr. Lord, 5/7/2009).

32. On June 23, 2009, Dr. Lord referred Employee to David Beal, MD, for a consultation regarding Employee’s continued dizziness.  Dr. Lord noted Employee was previously diagnosed with post concussion syndrome and continued to have dizziness and memory loss post head trauma.  (Chart note, Dr. Lord, 6/23/2009).

33. On July 1, 2009, Dr. Lord referred Employee to neurologist Dr. Franklin Ellenson, MD.  Dr. Lord noted Employee reported his symptoms were less frequent and less intense when he was not working.  (Chart note, Dr. Lord, 7/1/2009).

34. Another MRI of Employee’s brain was performed on July 2, 2009, which showed “stable probable curvilinear subependymal lacunar infarct of the left paraventricular white matter” and no change since the July 5, 2006 MRI.  (AK Regional radiology report, Lester Lewis, MD, 7/2/2009).

35. On July 24, 2009, Dr. Lord again referred Employee to neurologist Dr. Ellenson for evaluation of “possible new onset of seizures” related to his closed head injury, which Employee described as “spells” with shooting pain on the right side of his head and, though he does not lose consciousness, he “goes out.”  (Chart note, Dr. Lord, 7/24/2009; Request for Consultation, 7/24/2009).

36. On August 7, 2009, Dr. Lord noted Employee was unable to work due to the “spells” or seizures.  (Chart note, Dr. Lord, 8/7/2009).

37. On August 14, 2009, Dr. Lord referred Employee to the Virginia Mason Neurology Department for evaluation of “likely new onset of seizure post closed head injury.”  (Request for Consultation, 8/14/2009).

38. On August 27, 2009, Dr. Lord took Employee off work due to his “electrical shocks” and dizziness secondary to this closed head injury.  (8/27/09 Work Excuse).

39. On September 1, 2009, Employee was evaluated by Justin Stahl, MD, at Virginia Mason Neurology Department, who diagnosed posttraumatic vertigo for which he prescribed vestibular therapy.  Also, Dr. Stahl opined the “electrical shorts” were not seizures but rather trigeminal autonomic cephalgia.
  Dr. Stahl ordered eight hours of video monitoring and an MRI/MRA neurovascular protocol.  (Chart note, Dr. Stahl, 9/1/2009).

40. Also, on September 2, 2009, another MRI of Employee’s brain was performed at Virginia Mason, which did not show any evidence of a lacunar infarct or other abnormalities.  (MRI/MRA Final Report, Felicia Cummings, MD, 9/2/2009).

41. On September 4, 2009, Employee underwent an Oto EKG and an Oto AENG, which were both abnormal and consistent with vestibular hypofunction.  (Reports, Seth Schwartz, MD, 9/4/2009).

42. On October 28, 2009, Marci Troxell, DO, a neurologist, examined Employee for a second opinion on the “electrical shorts” issue.  She recommended Topomax for Employee’s headaches and long-term EEG to attempt to record a more severe “electrical shock” episode.  (Chart note, Dr. Troxell, 10/28/2009).

43. On November 13, 2009, Rochelle Winnett, PhD, performed a neuropsychological evaluation, on referral from Dr. Stahl, to evaluate persistent cognitive difficulties since Employee’s work injury and determine neurocognitive and psychologic status.  Dr. Winnett noted Employee’s complaints of personality and behavioral changes since his work injury including being less patient, having a “short fuse,” increased irritability, drastic change in ability to do math, difficulty sleeping, short term memory loss, difficulty following directions, decreased energy level, and decreased tolerance of stress.
  Dr. Winnett opined Employee had “a very significant degree of somatic focus with likely pain complaints, propensity to develop increased physical complaints under periods of stress…with underlying depression.”  Dr. Winnett recommended brief cognitive rehabilitation, medication trial for mood and sleep deprivation, services of a neurophysiatrist, and occupational therapy consult.  (Neuropsychological Evaluation Report, Dr. Winnett, 11/13/2009).

44.  On November 30, 2009, Dr. Lord continued to keep Employee off work through January 1, 2010.  (Off work slip, Dr. Lord, 11/30/2009).

45. On December 22, 2009, Dr. Troxell prescribed Maxalt to treat Employee’s severe headaches associated with the “electrical shorts.”  (Chart note, Dr. Troxell, 12/22/2009).

46.  On December 30, 2009, Employee was evaluated by Dr. Beal who opined Employee had benign paroxysmal positional vertigo (BPPV), possible spino-cerebellar lesion, tinnitus, and possible perilymphatic fistula.  Dr. Beal ordered a complete audiogram and other tests for perilymphatic fistula.  (Chart note, Dr. Beal, 12/30/2009).

47. On January 13, 2010, Dr. Troxell noted Employee had significant depression and prescribed Cymbalta.  (Chart note, Dr. Troxell, 1/13/2010).

48. On February 16, 2010, Dr. Troxell noted Employee reported he lost 100 pounds.  Dr. Troxell ordered another sleep study to determine if Employee continued to suffer from obstructive sleep apnea after his significant weight loss.  Dr. Troxell continued to opine Employee’s severe headaches were related to his work injury, and, on this occasion, to medication overuse.  Dr. Troxell directed Employee to discontinue use of naproxen, and prescribed Nortriptyline.  She also prescribed the speech and occupational therapy recommended by Dr. Winnett, and possible referral to Dr. Eric Taylor for treatment of depression.  (Chart note, Dr. Troxell, 2/16/2010).

49. On April 22, 2010, Dr. Mangham noted Employee’s weight to be 235 pounds.  (Chart note, Dr. Lord, 2/24/2010).  On June 29, 2006, Dr. John noted Employee’s weight to be 266 pounds.  (Chart note, Dr. Johns, 6/29/2006).  On April 24, 2002, Employee’s weight was 275 pounds when he was initially evaluated for OSA.  (CPAP prescription, 4/24/2002, Norman Wilder, MD).

50. On March 31, 2010, Dr. Lord predicted Employee would have a permanent impairment as a result of his work injury and disapproved the following job titles:  automobile service station manager, lodging facilities manager, trailer and motor homes salesperson, industrial truck operator, tool pusher, rotary driller-helper, and rotary driller.  These positions covered light, medium and heavy strength levels.  (3/31/2010 response from Dr. Lord to reemployment specialist).

51. On April 20, 2010, Employee was evaluated by neurologist Elias Dickerman, MD, PhD, at the request of Employer. Dr. Dickerman’s diagnostic impressions of note were status post head concussion, June 24, 2006, with scalp laceration and above the eyebrow laceration, medically stationary, unreliable informant, previous history of head trauma (no records available for review), and symptoms of atypical dizziness and vertigo, atypical headaches, defying diagnoses, unrelated to the work injury.  Dr. Dickerman opined “…if [Employee] had significant vertigo, significant headaches, and all of the unusual symptoms now ascribed to [the work injury], it is unlikely that he would have been capable of continuing to perform the work activities that he performed subsequently….this is neither credible nor likely possible.”  Dr. Dickerman also opined Employee’s symptoms were due to the flu like symptomatology he developed in 2009 while working for Nabors Drilling.  (EME, Dr. Dickerman, 4/20/2010).

52. On April 22, 2010, Employee was evaluated by Charles Mangham, Jr., MD, on behalf of Employer.  Dr. Mangham’s diagnostic impressions were audiometric evidence of either noise-induced hearing loss or mild cochlear concussion, and VNG evidence of BPPV (benign paroxysmal positional vertigo), horizontal semicircular canal, geotropic type, side not determined.  Dr. Mangham further opined it was unreasonable and unnecessary for Employee to undergo surgery for perilymphatic fistulae and there was no treatment for horizontal canal BPPV.  (EME, Dr. Mangham, 4/22/2010).

53. In an April 29, 2010 follow up letter to the Adjuster, Dr. Mangham confirmed Employee’s work injury was the substantial cause of his BPPV.  Dr. Mangham also opined Employee needed no further treatment for his BPPV, and was medically stable; however Dr. Mangham indicated he did not have all of the relevant information to rate Employee for permanent impairment but would estimate Employee had no ratable impairment.  (EME follow up, Dr. Mangham, 4/29/2010).

54. On May 17, 2010, Dr. Lord examined Employee for continuing headaches and vertigo, and ear pain which dramatically worsened after undergoing testing in Seattle as part of EMEs.  (Chart note, Dr. Lord, 5/17/2010).

55. On May 27, 2010, Dr. Troxell referred Employee to speech therapy for cognitive rehabilitation and prescribed Pristiq for depression and mood as well as headaches.  (Chart note, Dr. Troxell, 5/27/2010).

56. On August 18, 2010, Dr. Troxell examined Employee for continued complaints of headaches, dizziness, and “shocks” or “brain pain.”  Dr. Troxell opined Employee’s symptoms would likely improve with his upcoming perilymphatic fistula repair surgery, and recommended a multifactorial approach if his symptoms persist after surgery.  (Chart note, Dr. Troxell, 8/18/2010).

57. On September 17, 2010, Dr. Beal performed perilymphatic fistula repair on Employee’s left ear.  (OR note, Dr. Beal, 9/17/2010).

58. On September 28, 2010, Employee saw Dr. Beal for his post-op visit.  Dr. Beal confirmed Employee did have an oval and round fistula which was repaired during surgery.  Dr. Beal noted Employee no longer had any dizziness and improved balance.  (Chart note, Dr. Beal, 9/28/2010).

59. On December 13, 2010, Employee returned to Dr. Beal and reported his dizziness and balance symptoms continued to improve with computerized vestibular therapy.  Dr. Beal prescribed a Wii with therapy program for vestibular therapy home exercises.  (Chart note, Dr. Beal, 12/13/2010).

60. On January 17, 2011, Employee was evaluated by Tim Earnest, MD, at the Amen Clinic to assist Employee in finding out “what is wrong with his brain.”  Employee sought out Dr. Earnest on his own based upon a recommendation of a neighbor.  Dr. Earnest noted Employee began having seizures which started with a “pop” in the left side of the brain followed by coughing and an electric shock in his brain for ten to twenty seconds.  Dr. Earnest also noted Employee’s difficulties with sleep resolved after perilymphatic fistula repair surgery. Dr. Earnest’s diagnoses were frontal lobe syndrome, temporal lobe dysfunction, limbic system dysfunction, and several vitamin deficiencies.  (Amen Clinic Report, 1/17/2011).  This report was filed with the board on March 30, 2011.  (Experience, judgment, observations, unique or peculiar facts of the case, and inferences drawn from all of the above).
61. On February 1, 2011, Workers’ Compensation Hearing Officer Marie Marx conducted a prehearing in this case.  At this prehearing conference Employee orally amended his October 4, 2010 Workers’ Compensation Claim to include permanent total disability (PTD).  Hearing Officer Marx was asked to rule on Employee’s November 2, 2010 petition for a protective order from Employer’s releases regarding 2003 brain MRI, bus accident of unspecified date, upper abdominal scar, left medial ankle scar, arthroscopic portals of the left knee, and chronic back pain.  Hearing Officer Marx noted Employee’s injured body part was “head,” his date of injury was June 24, 2006, and Employer controverted Employee’s benefits for his “currently diagnosed conditions” thereby creating a dispute.  Hearing Officer Marx ruled the neck, low back and bilateral shoulders (the only conditions being appealed) release was beyond the scope of what was relevant and granted Employee a protective order from this release.  (2/1/2011 prehearing conference summary).

62. On April 19, 2011, Employee was again evaluated by Dr. Dickerman on behalf of Employer.  Dr. Dickerman continued to emphasize Employee’s “somatic focus” but not secondary gain.  Otherwise, Dr. Dickerman’s opinions were largely unchanged.  (4/19/2011 EME report, Dr. Dickerman).

63. On April 20, 2011, Employee was examined by Jack Davies, PsyD, a neuropsychologist, on behalf of Employer.  Dr. Davies performed new neuropsychological tests.  He noted a history of treatment for depression but no other psychological or psychiatric history.  Dr. Davies opined Employee’s subjective symptoms were “bizarre, idiosyncratic, and inconsistent with traumatic brain injury…more consistent with a severe somatoform overlay and, possibly, borderline somatic delusions….may also be largely contrived.”  Dr. Davies opined Employee’s neuropsychological evaluation was within normal limits and positive for two developmental conditions attention deficit hyperactivity disorder (ADHD) and learning disabilities.  Dr. Davies does not relate either of these conditions to the work injury.  Dr. Davies DSM-IV diagnostic impression included ADHD, major depressive disorder with a somatoform presentation, somatoform disorder, prescription and non-prescription substance abuse/dependence, all preexisting, and ruled out malingering, symptom magnification and secondary gain.  Dr. Davies recommended no psychological, psychiatric, or neuropsychological treatments related to the work injury.  (4/20/2011 EME report, Dr. Davies).

64. Evidence regarding Employee’s lawsuit over the injury to his shoulders which occurred when he was arrested was not in the record on February 1, 2011.  The partial transcripts and depositions were not filed until July 12, 2011.  (Experience, judgment, observations, unique or peculiar facts of the case, and inferences drawn from all of the above).
65. On April 27, 2011, Employer sent a release to Employee for “…medical records, counseling records, psychological, psychiatric, or alcohol/drug/substance abuse treatment records…from 1985 to present.”  A similar release was provided for the State of Alaska, Department of Health and Social Services (DHSS) without any date restriction.  (4/27/2011 transmittal letter from J. Hess to C. Croft with accompanying releases).

66. On May 3, 2011, Employee filed a petition for a protective order arguing he was not seeking any mental health benefits and his injury is purely physical so mental health records are not relevant to this case.  (5/3/2011 Petition for Prehearing and Protective Order).

67. On May 18, 2011, Employer filed an Answer to Employee’s Petition for Prehearing and Protective Order and Cross Petition to Compel.  Employer contends Employee’s mental health is relevant because Employee has seen, and Employer has paid for, evaluations and care by psychiatrists and psychologists, as well as an EME with a neuropsychologist.  Further, Employer argued broader discovery is necessary in this case because Employee is a poor historian and is seeking PTD.  (5/18/2011 Answer).

68. Employee opposed Employer’s petition to compel on June 3, 2011.  (6/3/2011 Opposition to Petition).

69. The parties stipulated to a second independent medical evaluation (SIME); however Employer has opposed the individual physicians Employee prefers (Drs. Ling and Klein) and contends different specializations may be required to accurately assess Employee’s condition.  (5/27/11 non-opposition to petition for SIME and opposition to requested doctors and medical expertise to perform SIME).

PRINCIPLES OF LAW

AS 23.30.001.  Intent of the legislature and construction of chapter.  It is the intent of the legislature that

1) this chapter be interpreted so as to ensure the quick, efficient, fair, and predictable delivery of indemnity and medical benefits to injured workers at a reasonable cost to the employers who are subject to the provisions of this chapter;

2) worker’s compensation cases shall be decided on their merits except where otherwise provided by statute;

3)  this chapter may not be construed by the courts in favor of a party;

4) hearings in workers’ compensation cases shall be impartial and fair to all parties and that all parties shall be afforded due process and an opportunity to be heard and for their arguments and evidence to be fairly considered.

AS 23.30.005.  Alaska Workers’ Compensation Board. . . .

. . .

(h) The department shall adopt rules for all panels. . . .   Process and procedure under this chapter shall be as summary and simple as possible. . . .
AS 23.30.010. Coverage. (a) Except as provided in (b) of this section, compensation or benefits are payable under this chapter for disability or death or the need for medical treatment of an employee if the disability or death of the employee or the employee's need for medical treatment arose out of and in the course of the employment. To establish a presumption under 
AS 23.30.120(a)(1) that the disability or death or the need for medical treatment arose out of and in the course of the employment, the employee must establish a causal link between the employment and the disability or death or the need for medical treatment. A presumption may be rebutted by a demonstration of substantial evidence that the death or disability or the need for medical treatment did not arise out of and in the course of the employment. When determining whether or not the death or disability or need for medical treatment arose out of and in the course of the employment, the board must evaluate the relative contribution of different causes of the disability or death or the need for medical treatment. Compensation or benefits under this chapter are payable for the disability or death or the need for medical treatment if, in relation to other causes, the employment is the substantial cause of the disability or death or need for medical treatment.

Compensation or benefits under the Alaska Workers' Compensation Act are payable only if the employment is the substantial cause of the disability or need for medical treatment. It has long been held an employer must take the employee “as he finds him.”  Fox v. Alascom, Inc., 718 P.2d 977, 982 (Alaska 1986).  The Board interprets “the substantial cause” of AS 23.30.010 in light of the long line of Alaska Supreme Court cases interpreting “substantial” to mean a quantum of evidence a reasonable person could believe sufficient to assign responsibility for causation. The Board interprets “the” in the language of AS 23.30.010, in relation to other substantial causes, determining if the employment injury is the substantial cause which brings about the disability or death or need for medical treatment. See, e.g., Iversen v. Terrasond, Ltd, AWCB Decision No. 07-0350 at 16 (November 19, 2007).  The Commission interpreted the last two sentences in 
AS 23.30.010(a) as requiring employment “to be, more than any other cause, the substantial cause of the employee's disability, death, or need for medical treatment. It no longer suffices that employment is a substantial factor in bringing about the harm.”  City of Seward and Alaska Municipal League/Joint Insurance Association v. Hansen, AWCAC Dec. No. 146 (January 21, 2011).  Hansen requires evidence of all possible causes of disability, death or need for medical treatment to be evaluated.

The board’s authority to hear and determine questions in respect to a claim is “limited to the questions raised by the parties or by the agency upon notice duly given to the parties.”  Providence Health System and Sedgwick CMS v. Hessel, AWCAC Decision No. 09-0065 (March 24, 2010); Simon v. Alaska Wood Products, 633 P.2d 252, 256 (Alaska 1981).  

The board may base its decision not only on direct testimony, medical findings, and other tangible evidence, but also on the board’s “experience, judgment, observations, unique or peculiar facts of the case, and inferences drawn from all of the above.”  Fairbanks North Star Borough v. Rogers & Babler, 747 P.2d 528, 533-534 (Alaska 1987).  

AS 23.30.107. Release of Information.  (a) Upon written request, an employee shall provide written authority to the employer, carrier, rehabilitation specialist, or reemployment benefits administrator to obtain medical and rehabilitation information relative to the employee’s injury. The request must include notice of the employee’s right to file a petition for a protective order with the division and must be served by certified mail to the employee’s address on the notice of injury or by hand delivery to the employee. This subsection may not be construed to authorize an employer, carrier, rehabilitation specialist, or reemployment benefits administrator to request medical or other information that is not applicable to the employee’s injury. 


. . .

Employers have a right to thoroughly investigate workers’ compensation claims to verify information provided, properly administer claims, and effectively litigate disputed claims. Cooper v. Boatel, Inc., AWCB Decision No. 87‑0108 (May 4, 1987).   Medical and other releases are important means of doing so.  Under AS 23.30.107(a), an employee must release all evidence “relative” to the injury.  Evidence is “relative” to the claim where the information sought is reasonably calculated to lead to facts having any tendency to make an issue in a case more or less likely. Granus v. Fell, AWCB Decision No. 99-0016 (January 20, 1999).  Granus held that medical releases covering a period of two years prior to the work injury were sufficiently likely to lead to admissible evidence and were reasonable in most cases.  

A central question in most workers’ compensation proceedings is the cause, nature, and/or extent of employee’s injury, need for medical care, impairment, and disability.  In the typical case, medical records and doctors’ reports are the most relevant and probative evidence on these issues.  To ensure the Board and parties have ready access to such evidence, the legislature abrogated the physician-patient privilege as to “facts relative to the injury or claim” in a workers’ compensation proceeding.
  The main question in determining if we have the power to compel the signing of a particular release is whether the information being sought is reasonably calculated to lead to the discovery of facts “relevant” to employee’s injury or a question in dispute.  The burden of demonstrating the relevancy of information being sought rests with the proponent of the release.  Wariner v. Chugach Services, Inc., AWCB Dec. No. 10-0075 (April 29, 2010).

The legal concept of “relevancy” describes a logical relationship between a fact and a question that must be decided in a case.  The relevancy of a fact is its tendency to establish a material proposition.  Edward W. Cleary, McCormick’s Handbook of the Law of Evidence, (2nd Edition) 1972, sec. 185 at 436.  The Commentary to Alaska Evidence Rule 401 explains:

Relevancy is not an inherent characteristic of any item of evidence but exists only as a relation between an item of evidence and a matter properly provable in the case.  Does the item of evidence tend to prove the matter sought to be proved?  Whether the relationship exists depends upon principles evolved by experience or science, applied logically to the situation at hand (citations omitted).

To render evidence admissible under the Alaska Evidence Rules, the relevancy relationship need not be strong: “[R]elevant evidence means evidence having any tendency to make the existence of any fact that is of consequence to the determination of the action more probable or less probable than it would be without the evidence.”  Alaska Evidence Rule 401.
The first step in determining whether information sought is relevant is to analyze what matters are “at issue” or in dispute in the case.  The parties’ pleadings and the prehearing conference summaries are the initial source of the specific benefits employee is claiming, and the employers’ defenses to these claims.  Next, the elements employee must prove to establish his entitlement to each benefit claimed and the elements of employers’ affirmative defenses are examined to determine what propositions are properly the subjects of proof or refutation in the case.  It is also necessary to review available evidence to determine if there are specific material facts in dispute and whether the information being sought may be relevant to a potential witness’ cross examination.  Weseman v. Dairy Queen of Anchorage, Inc., AWCB Decision No. 90‑0027 (February 23, 1990). 

The question then becomes whether the information employers seek is relevant for discovery purposes, i.e., whether it is reasonably “calculated” to lead to facts that will have any tendency to make a question at issue in the case more or less likely, or support a defense.
  In interpreting the meaning of “relevant” in the context of discovery, we have previously stated:

We believe that the use of the word ‘relevant’ in this context should not be construed as imposing a burden on the party seeking the information to prove beforehand, that the information sought in its investigation of a claim is relevant evidence which meets the test of admissibility in court.  In many cases the party seeking information has no way of knowing what the evidence will be, until an opportunity to review it has been provided.

Schwab v. Hooper Electric, AWCB Decision No. 87‑0322 (December 11, 1987) (quoting Green v. Kake Tribal Corp., AWCB Decision No. 87‑0249 (July 6, 1987)).  

Based on the policy favoring liberal discovery, “calculated” to “lead to admissible evidence” means more than a mere possibility, but not necessarily a probability, that the information sought by the release will lead to admissible evidence.
  For a discovery request to be “reasonably calculated,” it must be based on a deliberate and purposeful design to lead to admissible evidence, and that design must be both reasonable and articulable.  The proponent of a release must be able to articulate a reasonable nexus between the information sought and evidence relevant to a material issue in the case.  In the Matter of Mendel, 897 P.2d 68, 93 (Alaska 1995).  To be “reasonably calculated” to lead to admissible evidence, both the scope of information within the release terms and the time periods it covers must be reasonable.   In Russell v. University of Alaska, AWCB Decision No. 88‑0241 (September 16, 1988), affirmed as modified, Russell v. University of Alaska, 3AN‑88‑10313 CI (October 5, 1990), the employee voluntarily signed a general medical release going back two years prior to the alleged carbon monoxide exposure injury.  The court reversed the Board’s order compelling the employee to execute a general medical release unlimited in time.  Instead, the court ordered the employee to sign a release unlimited in time, but limited to medical records relating to carbon monoxide exposure, the physical complaints the employee attributed to his exposure, and specific mental disorders that may cause similar symptoms.  The nature of employee’s injury, the evidence thus far developed, and the specific disputed issues in the case all combine to determine whether the scope of information sought and period of time covered by a release are “reasonable.” Cole v. Anchorage School District, AWCB Decision No. 93‑0311 (February 9, 1993). 

Employee’s statutory duty to sign releases pursuant to AS 23.30.107(a) applies at all phases of a workers’ compensation claim.  Administrative notice is taken that in some cases it is difficult to see how medical records other than treatment records for the job injury could be relevant to the employee’s injury, reasonably necessary to properly administer the claim, or calculated to lead to admissible evidence.  But in contested PTD cases with a myriad of claimed bodily symptoms, information that may have a “historical or causal connection to the injuries” is generally discoverable.  Arctic Motor Freight, Inc. v. Stover, 471 P.2d 1006, 1009 (Alaska 1977) (deciding the scope of plaintiff’s implied waiver of the physician-patient privilege by putting his bodily condition at issue in a civil action).   For example, in Smith v. Cal Worthington Ford, Inc., AWCB Decision No. 94‑0091 (April 15, 1994), the Board found the facts presented a reasonable basis to believe the employee’s work-related knee injury may have been related to a prior knee injury.  Accordingly, the Board found medical records relating to knee treatments going back two years prior to the first injury were reasonably calculated to lead to admissible evidence.  Additionally, because the employee claimed his industrial knee injury caused a compensable back condition, the Board also ordered the employee to release medical records relating to his back, beginning two years prior to his work-related knee injury.  

Records of medical treatment to the body part or organic system employee alleges was injured in the course and scope of employment, covering a period of two years prior to the date of injury, are sufficiently likely to lead to admissible evidence discoverable in most contested cases.  However, the scope of releases the Act requires employee to sign can only be determined by a review of the unique facts presented, and specific benefits claimed in each case.  Significantly broader medical releases are routinely approved where mental injury was alleged, or where there was a reasonable indication a physical injury may have a psychological component (such as chronic pain syndrome, or a somatoform or conversion disorder).

There are no practical means to limit fair and liberal discovery to only “relevant” evidence.  Smiley v. Phoenix Logging Co., AWCB Decision No. 94‑0283 (May 11, 1994).  The compelling state interests in prompt, fair, and equitable disposition of claims, in ensuring the integrity of the workers’ compensation system, and in providing employers with due process of law, necessarily requires employers be permitted to secure private and sometimes “irrelevant” information that is reasonably calculated to lead to discovery of relevant, admissible evidence.  However employee maintains a legitimate, but qualified, expectation of privacy in irrelevant information which may be revealed to employer in the course of lawful discovery.  Employer may know, possess, and disclose such private information only for the purposes of ascertaining whether it is relevant evidence.  Apart from use reasonably related to legitimate defense of employee’s claim, such private information must be held in confidence by employer, its insurer, their agents,  attorneys, and consulting experts.

It is foreseeable reasonable discovery may entail release of private information, ultimately irrelevant to the issues in the case, to another party.  To protect Employee’s legitimate privacy interests, it is incumbent on the Board to ensure discovery takes place in the least intrusive manner possible.  Consistent with due process, the parties’ right to have the record in our decision reviewed by the Alaska Worker’s Compensation Appeals Commission or the courts, and absent statutory or regulatory authority, the Board cannot remove sensitive or embarrassing documents filed in our case record even if we believe they are irrelevant.
  The protection of the Employee’s right to privacy in irrelevant medical records is made problematic because pursuant to AS 23.30.095 (h) and 8 AAC 45.052, parties are required to file medical records “relating to the proceedings” or “which are or may be relevant.”  The rules are not as clear in respect to non-medical documents.  Accordingly, employers are directed not to file irrelevant, non‑medical documents in our records.  The confidentiality protections in AS 23.30.107(b) are sufficient to protect Employee’s rights to privacy in irrelevant medical treatment records in all but extraordinary situations.  Teel v. Thornton General Contracting, et al., AWCB Dec. No. 09-0091 (May 12, 2009).

Nonetheless, every potential disclosure of extraordinarily sensitive medical records, such as psychological and psychiatric records for example, outside of what is necessary for medical treatment or to prove or disprove a material issue in dispute, incrementally and impermissibly intrudes on Employee’s constitutional right to privacy in those records.
  Accordingly, employers are directed not to file clearly irrelevant, “highly sensitive” medical documents in our record.  The confidentiality protections in AS 23.30.107(b) protect employees’ rights to privacy in irrelevant medical treatment records in all but extraordinary situations.  Teel at 31.

Pursuant to AS 23.30.107(a), medical records that have nothing to do with the body part injured are per se irrelevant and hence not discoverable without the employer having some basis for the request of such discovery. Syren v. Municipality of Anchorage AWCB Decision No. 06-0004 (January 6, 2006).  Lucore v. State, Dep’t of Health & Social Services, Alaska Super. Ct. No. 3AN-05-12395 CI (December 21, 2005), found an inconsistent physical examination or a disagreement among medical providers on the cause of symptoms is insufficient to establish a need for an independent psychological examination or discovery relating to the employee’s mental health when the employee has not claimed mental distress nor has the employee sought treatment for a mental claim.

Regarding the discovery process generally, the Alaska Supreme Court encourages "liberal and wide ranging discovery under the Rules of Civil Procedure." Schwab V. Hooper Electric, AWCB Decision No. 87‑0322 at 4, n.2 (December  11, 1987); citing United Services Automobile Association v. Werley, 526 P.2d 28, 31 (Alaska 1974); see also, Venables v. Alaska Builders Cache, AWCB Decision No. 94-0115 (May 12, 1994).  If a party unreasonably refuses to provide information, AS 23.30.135 and AS 23.30.108(c) grant us broad discretionary authority to make orders that will assure that parties obtain the relevant evidence necessary to litigate or resolve their claims.   Bathony v. State of Alaska, D.E.C., AWCB Decision No. 98-0053 (Mar. 18, 1998).   
AS 23.30.108(c) gives the Board-Designee responsibility to decide all discovery issues at the prehearing conference level, with a right of both parties to seek Board review.    Smith v. CSK Auto, Inc., WCAC Final Decision, Appeal No. 05-006 (January 27, 2006).
AS 23.30.108.  Prehearings On Discovery Matters; Objections to Requests For Release of Information; Sanctions For Noncompliance.  (a) If an employee objects to a request for written authority under AS 23.30.107, the employee must file a petition with the board seeking a protective order within 14 days after service of the request.  If the employee fails to file a petition and fails to deliver the written authority as required by AS 23.30.107 within 14 days after service of the request, the employee’s rights to benefits under this chapter are suspended until the written authority is delivered. 

(b) If a petition seeking a protective order is filed, the board shall set a prehearing within 21 days after the filing date of the petition. At a prehearing conducted by the board’s designee, the board’s designee has the authority to resolve disputes concerning the written authority. If the board or the board’s designee orders delivery of the written authority and if the employee refuses to deliver it within 10 days after being ordered to do so, the employee’s rights to benefits under this chapter are suspended until the written authority is delivered. During any period of suspension under this subsection, the employee’s benefits under this chapter are forfeited unless the board, or the court determining an action brought for the recovery of damages under this chapter, determines that good cause existed for the refusal to provide the written authority. 

(c) At a prehearing on discovery matters conducted by the board’s designee, the board’s designee shall direct parties to sign releases or produce documents, or both, if the parties present releases or documents that are likely to lead to admissible evidence relative to an employee’s injury.  If a party refuses to comply with an order by the board’s designee or the board concerning discovery matters, the board may impose appropriate sanctions in addition to any forfeiture of benefits, including dismissing the party’s claim, petition, or defense. If a discovery dispute comes before the board for review of a determination by the board’s designee, the board may not consider any evidence or argument that was not presented to the board’s designee, but shall determine the issue solely on the basis of the written record.  The decision by the board on a discovery dispute shall be made within 30 days.  The board shall uphold the designee’s decision except when the board’s designee’s determination is an abuse of discretion.


. . . (emphasis added).

An “abuse of discretion” has been defined to include “issuing a decision which is arbitrary, capricious, manifestly unreasonable, or which stems from an improper motive,” failing to apply controlling law or regulation, or failing to exercise sound, reasonable and legal discretion.  Smith v. CSK Auto, Inc., 204 P.3d 1001, 1013 (Alaska 2009); Irvine v. Glacier General Construction, 984 P.2d 1103, 1107, n. 13 (Alaska 1999); Sheehan v. University of Alaska, 700 P.2d 1295, 1297 (Alaska 1985); Tobeluk v. Lind, 589 P.2d 873, 878 (Alaska 1979; Manthey v. Collier, 367 P.2d 884, 889 (Alaska 1962).  AS 23.30.108(c) gives the board designee authority and responsibility to decide all discovery issues at the prehearing conference level, with the right of both parties to seek board review.  Smith v. CSK Auto, Inc.  “The scope of review for an agency’s application of its own regulations . . . is limited to whether the agency’s decision was arbitrary, unreasonable, or an abuse of discretion.”  AT&T Alascom v. Orchitt, 161 P.3d 1232, 1246 (Alaska 2007) citing J.L. Hodges v. Alaska Constructors, Inc., 957 P.2d 957, 960 (Alaska 1998).   A board designee’s decision on releases must be upheld absent “an abuse of discretion.”  

The Administrative Procedure Act (APA) includes reference to a “substantial evidence” standard when reviewing decisions for abuse of discretion:  

AS 44.62.570. Scope of review.

…

Abuse of discretion is established if the agency has not proceeded in the manner required by law, the order or decision is not supported by the findings, or the findings are not supported by the evidence. . . .  If it is claimed that the findings are not supported by the evidence, abuse of discretion is established if the court determines that the findings are not supported by (1) the weight of the evidence; or (2) substantial evidence in the light of the whole record.  AS 44.62.570.

On appeals to the Alaska Workers’ Compensation Appeals Commission or the courts, decisions reviewing board designee determinations are subject to reversal under the “abuse of discretion” standard in AS 44.62.570, incorporating the “substantial evidence test.”  Concerned with meeting that standard on appeal, the board also applies a substantial evidence standard when reviewing a board designee’s discovery determination.  Augustyniak v. Safeway Stores, Inc., AWCB No. 06- (April 20, 2006).  When applying a substantial evidence standard, “[the reviewer] may not reweigh the evidence or draw its own inferences from the evidence.  If, in light of the record as a whole, there is such relevant evidence as a reasonable mind might accept as adequate to support a conclusion, then the order . . . must be upheld.”  Miller v. ITT Arctic Services, 577 P.2d 1044, 1049 (Alaska 1978).

8 AAC 45.065. Prehearings.  (a) After a claim or petition has been filed, a party may file a written request for a prehearing, and the board or designee will schedule a prehearing. . . .  At the prehearing, the board or designee will exercise discretion in making determinations on

(1) identifying and simplifying the issues . . . .

(2) amending the papers filed or the filing of additional papers;

(3) accepting stipulations, requests for admissions of fact, or other documents that may avoid presenting unnecessary evidence at the hearing;

(4) limiting the number of witnesses, identifying those witnesses, or requiring a witness list in accordance with 8 AAC 45.112;

(5)
the length, filing, and the date for service of legal memoranda if different from the standards set out in 8 AAC 45.114;

(6)
the relevance of information requested under AS 23.30.107(a) and AS 23.30.108;

(7)
petitions to join a person;

(8)
consolidating two or more cases, even if a petition for consolidation has not been filed;

. . .

(9)
the possibility of settlement or using a settlement conference to resolve the dispute;

(10)      discovery requests; . . . . 

(11)
the closing date for discovery;

(12)
the closing date for serving and filing of video recordings, audio records

. . .

(15)
other matters that may aid in the disposition of the case. (emphasis added).

(c)
After the prehearing the board or designee will issue a summary of the actions taken at the prehearing, the amendments to the pleadings, and the agreements made between the parties or their representatives.  The summary will limit the issues for hearing to those that are in dispute at the end of the prehearing.  Unless modified, the summary governs the issues and the course of the hearing.

(d)     Within 10 days after service of a prehearing summary issued under (c) of this section, a party may ask in writing that a prehearing summary be modified or amended by the designee to correct a misstatement of fact or to change a prehearing determination.  The party making a request to modify or amend a prehearing summary shall serve all parties with a copy of the written request.  If a party’s request to modify or amend is not timely filed or lacks proof of service upon all parties, the designee may not act upon the request.

. . .

Under either AS 23.30.095(k) or AS 23.30.110(g), the Alaska Workers’ Compensation Appeals Commission (Commission or AWCAC) noted that the purpose of ordering an SIME is to assist the Board, but is not intended to give employees an additional medical opinion at the expense of the employer when the employees disagree with their own physicians’ opinion.  Bah v. Trident Seafoods Corp., AWCAC Decision No. 073 (February 27, 2008).  

The AWCAC in Church v. Arctic Fire and Safety affirmed “[t]he purpose of an SIME is to assist the board in rendering its decision; the SIME doctor is the board’s expert.”   “Therefore, the board is in the best position to assess what an SIME needs to include in order for the board to fill in any gaps or resolve any disputes in its understanding of the medical evidence.”  AWCAC Dec. No. 126 (December 31, 2009) citing Bah.

AS 23.30.095(k) provides, in part:

In the event of a medical dispute regarding determinations of causation . . . or compensability between the employee's attending physician and the employer's independent medical evaluation, the board may require that a second independent medical evaluation be conducted by a physician or physicians selected by the board from a list established and maintained by the board.  The cost of an examination and medical report shall be paid by the employer.  The report of an independent medical examiner shall be furnished to the board and to the parties within 14 days after the examination is concluded.

AS 23.30.110(g) provides, in part:

An injured employee claiming or entitled to compensation shall submit to the physical examination by a duly qualified physician, which the board may require.  The place or places shall be reasonably convenient for the employee. . . .   

AS 23.30.135(a) provides, in part:

In making an investigation or inquiry or conducting a hearing the board is not bound by common law or statutory rules of evidence or by technical or formal rules of procedure, except as provided in this chapter.  The board may make its investigation or inquiry or conduct its hearing in the manner by which it may best ascertain the rights of the parties. . . .

AS 23.30.155(h) provides, in part:

The board may upon its own initiative at any time in a case in which payments are being made with or without an award, where right to compensation is controverted, or where payments of compensation have been increased, reduced, terminated, changed, or suspended, upon receipt of notice from a person entitled to compensation, or from the employer, that the right to compensation is controverted, or that payments of compensation have been increased, reduced, terminated, changed, or suspended, make the investigations, cause the medical examinations to be made, or hold the hearings, and take the further action which it considers will properly protect the rights of all parties.

“The purpose of an SIME is to have an independent expert provide an opinion to the board about a contested issue.”  Seybert v. Cominco Alaska Exploration, 182 P.3d 1079, 1097 (Alaska 2008), citing Osborne Constr. v. Jordan, 904 P.2d 386, 389 n. 3; Dwight v. Humana Hosp. Alaska, 876 P.2d 1114, 1119 (Alaska 1994).  In Bah, the Commission addressed the Board’s authority to order an SIME under AS 23.30.095(k) and AS 23.30.110(g).  With regard to AS 23.30.095(k), the AWCAC referred to its decision in Smith v. Anchorage School District, in which it confirmed, as follows:

[t]he statute clearly conditions the employee's right to an SIME . . . upon the existence of a medical dispute between the physicians for the employee and the employer. 

AWCAC Decision No. 050 (January 25, 2007).  The AWCAC further stated that before ordering an SIME, it is necessary for the Board to find that the medical dispute is significant or relevant to a pending claim or petition and that the SIME would assist the board in resolving the dispute.  Bah at 4.  
The law gives significant discretion to the designee to order the specialty to conduct the SIME, and to empanel one or several doctors for an SIME if necessary to ensure “the quick, efficient, fair, and predictable delivery of indemnity and medical benefits to injured workers at a reasonable cost” to Employer.  “Process and procedure under this chapter shall be as summary and simple as possible.”  The Act requires an SIME “by a physician or physicians” selected from a list established and maintained for such purposes.  The Act empowers the board to make an “investigation or inquiry” in “the manner by which it may best ascertain the rights of the parties.”  

The board utilizes an internal procedure to assign an SIME physician to a particular case.  The prehearing officer notifies the board designee in Juneau of the need for an SIME, including the name of the claimant, the issues disputed, the names of treating physicians, the names of EME physicians, and the specialization needed. The board designee is not provided a copy of the SIME form submitted for a case in Anchorage or Fairbanks.  The board designee maintains a rotating list, divided into specialties, from which an SIME physician is selected on a rotating basis.  The board designee confirms with the selected SIME physician that there are no conflicts between the SIME physician and the physicians who have examined and/or treated the employee per Severance v. Alaska Industrial Insulation & Fireproofing, AWCB Dec. No. 10-0011 (January 15, 2010), and as directed by the SIME selection committee on April 28, 2010.  (April 28, 2010 SIME selection committee record). If there are no conflicts the SIME is assigned to that physician. If there are conflicts, the board designee moves on to the next SIME physician on the list.  (Id.).

AS 23.30.180.  Permanent total disability.  In case of total disability adjudged to be permanent 80 percent of the injured employee’s spendable weekly wages shall be paid to the employee during the continuance of the total disability….

“Total disability” does not necessarily mean a state of abject helplessness.  It means the inability because of injuries to perform services other than those which are so limited in quality, dependability or quantity that a reasonably stable market for then does not exist.  J.B. Warrnack v. Roan, 418 P.2d 986 (Alaska 1966).  An employee is not permanently disabled unless a doctor states that the condition will not improve during the claimant’s lifetime.  Alaska International Constructors v. Kinter, 755 P.2d 1103 (Alaska 1988).  Further, an employee is not entitled to permanent total disability “if there is regularly and continuously available work in the area suited to the claimant’s capabilities.”  Summerville v. Denali Center, 811 P.2d 1047, 1051 (Alaska 1991).    

ANALYSIS

Did the board designee abuse her discretion when she granted a protective order to Employee on a medical release for records on Employee’s neck, lower back, and shoulders?

On February 1, 2011, the date of the prehearing in which Hearing Officer Marx made her decision which is alleged to be an abuse of discretion, Employee’s claim was amended to include PTD.  A claim for PTD is broader in scope and entitles Employer to a wider range of evidence; however, the evidence needed to justify releases for Employee’s neck, lower back and shoulders was not in the administrative record on February 1, 2011.  Employee had not yet been deposed, the transcripts and depositions from Employee’s lawsuit against the troopers had not been filed, and the medical records related to the treatment of Employee’s shoulders by Dr. Gieringer had not been filed.   HO Marx was very thorough in her analysis of this issue in her prehearing conference summary (PHCS) when she found Employer’s release to be beyond the scope of relevance and it was not an abuse of her discretion to grant Employee’s petition for a protective order on Employer’s propounded medical release regarding Employee’s neck, lower back and shoulder.  On February 1, 2011 the record was not sufficiently developed to show a nexus and justify ordering Employee to release medical treatment records related to the neck, lower back and shoulders.

On the other hand, at this time there is sufficient evidence in the record to show a nexus between and demonstrate the relevance of records related to Employee’s neck, lower back and shoulders and his claim for PTD.  The medical evidence and testimony generated by the trooper lawsuit provides sufficient justification for ordering Employee to sign a medical records release regarding his neck, lower back, and shoulders.  Employee testified at deposition on May 14, 1997, he injured his neck and back in a motor vehicle accident.  He injured his back in 2001 while working on the North Slope.  His shoulders were injured badly enough to justify Social Security Disability from 2003 through 2005.  Hansen requires the board to weigh all possible causes of Employee’s PTD therefore all possible causes of his PTD are relevant.  Employee will be ordered to sign a medical release regarding his neck, lower back and bilateral shoulders from July 18, 1994, which is two years before the bus accident that resulted in a back, neck and shoulder injury.

Should Employee be compelled to sign a release of counseling, psychological, psychiatric or alcohol/drug/substance abuse treatment records?

Employer bases its right to a counseling, psychological, psychiatric or alcohol/drug/substance abuse treatment records (mental health) release on Employee’s evaluation for post-concussive syndrome (PCS) by a neuropsychologist and the evaluation Employee sought out at the Amen Clinic.  PCS is a physical injury to the brain which sometimes manifests itself in cognitive and psychological symptoms including being less patient, having a “short fuse,” increased irritability, drastic change in ability to do math, difficulty sleeping, short term memory loss, difficulty following directions, decreased energy level, and decreased tolerance of stress.  Likewise, Employee’s evaluation at the Amen Clinic was to “find out what [was] wrong with [his] brain.”  Dr. Earnest’s diagnoses of frontal lobe syndrome, temporal lobe dysfunction, and limbic system dysfunction are all physical conditions of the brain which may manifest themselves in psychological ways.  Employer is entitled to a release for “specific mental disorders that may cause similar symptoms.”  In this case those mental disorders are cognitive difficulties, memory loss, depression, substance abuse, and ADHD.  Employee will be ordered to sign a counseling/psychological/psychiatric release for cognitive difficulties, memory loss, depression, substance abuse, and ADHD, from July 18, 1994 forward. 

Employee has not received any treatment of mental conditions aside from medications from Dr. Troxell for depression and mood, but rather has only sought treatment of physical conditions related to his “brain pain.”  

Employer’s final contention is that by requesting an SIME with Dr. Ling Employee has put his psychiatric and substance abuse history at issue.  Dr. Ling is a psychiatrist with a substance abuse sub-specialty, but he is also a neurologist, and there is no dispute a neurological SIME is warranted in this case.  Employee’s request of Dr. Ling does not, on its face, justify a mental health release.

Whether an SIME with a psychologist is warranted in this case because there is a significant dispute between a treating physician and Employer’s physician, and an SIME would aid the board in resolving this dispute at this time?  

Should the stipulated SIME take place with Drs. Ling and Klein, or another neurologist and otolaryngologist on the board’s SIME list?

The parties stipulate an SIME is needed with a neurologist and an otolaryngologist (ENT).  The record clearly demonstrates disputes between Drs. Stahl and Troxell and Dr. Dickerman, and between Dr. Beal and Dr. Mangham.  SIMEs performed by a neurologist and ENT on the issues of causation, compensability, and need for treatment, as well as medical stability, permanent impairment, and ability to enter a reemployment plan, will benefit the board.

On the other hand, there is no current dispute between neuropsychologists Drs. Winnett and Davies.  The neuropsychologists agree Employee may benefit from treatment of his depression beyond the medications prescribed by Dr. Troxell, but Employee has not sought out any additional treatment or filed a claim for depression, and Dr. Davies opined Employee’s depression was not related to his work injury.  It seems Employee agrees with Dr. Davies on this issue, so no dispute exists at this time and, therefore, an SIME regarding Employee’s depression will provide no benefit to the board.

The board utilizes a process to choose SIME physicians which is outlined above.  Since the parties have not stipulated to SIME physicians the board designee will select the appropriate neurologist and ENT based on the rotation and any conflicts which may exist.  If Dr. Ling is the next neurologist on the list then the neurological SIME may be performed by Dr. Ling.  Likewise, if Dr. Klein is the next ENT up in the rotation then the ENT SIME may be performed by Dr. Klein.  The board designee will be directed to follow the board’s standard operating procedure for selecting SIME physicians.

CONCLUSIONS OF LAW

1. Hearing Officer Marx did not abuse her discretion when she granted Employee a protective order at the February 1, 2011 prehearing.  However, at this time there is adequate evidence in the record to demonstrate the relevance of records related to Employee’s neck, lower back and shoulder.  Employee will be directed to sign a medical release for records related to his neck, lower back and shoulders from July 18, 1994 forward.

2. Employee should not be compelled to sign an unrestricted release of counseling, psychological, psychiatric or alcohol/drug/substance abuse treatment records.

3. Employee should be ordered to sign a counseling/psychological/psychiatric/substance abuse release limited to cognitive difficulties, memory loss, ADHD, substance abuse, and depression, from July 18, 1994 forward.

4. An SIME with a psychologist is not warranted at this time.

5. An SIME with a neurologist and an ENT should be scheduled as soon as possible.

6. SIMEs should take place with a neurologist and an ENT from the board’s list and be selected according to the board’s standard operating procedure.  Drs. Ling and Klein should not be excluded from consideration if either is next on the list maintained by the board designee.

ORDER
1. Hearing Officer Marx did not abuse her discretion in the February 1, 2011 prehearing conference granting Employee a protective order from a medical release related to Employee’s neck, lower back and shoulders.

2. Due to the post-February 1, 2011 evidence filed in relation to Employee’s neck, lower back and shoulders, Employee is now ordered to sign a medical release for records related to his neck, lower back, and bilateral shoulders from July 18, 1994 forward.  This evidence is relevant to whether Employee’s June 24, 2006 work injury is the substantial cause of his alleged permanent total disability.

3. Employee is granted a protective order from Employer’s propounded release of counseling, psychological, psychiatric or alcohol/drug/substance abuse treatment records because those records are not relevant to Employee’s claim for permanent total disability or any other benefits at this time.

4. Employee is ordered to sign a counseling/psychological/psychiatric release limited to cognitive difficulties, memory loss, ADHD and depression, from July 18, 1994 forward.  This evidence is relevant to whether Employee’s June 24, 2006 work injury is the substantial cause of his alleged permanent total disability.

5. An SIME with a psychologist/psychiatrist/neuropsychologist is not warranted at this time due to the lack of dispute between the treating neuropsychologist and EME neuropsychologist, and would not assist the board in resolving this matter.

6. The board designee is ordered to select a neurologist and an ENT physician from the board’s list according to the board’s standard operating procedure so that an SIME evaluation can take place as soon as possible.  Drs. Ling and Klein are not to be excluded from possible physicians to perform the evaluations.

7. A prehearing shall be held within 30 days of this decision to establish deadlines and procedures for SIMEs with a neurologist and ENT as outlined above.

8. The board retains jurisdiction over this matter.

Dated at Anchorage, Alaska on October 6, 2011.
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PETITION FOR REVIEW

Under Monzulla v. Voorhees Concrete Cutting, 254 P.3d 341 (Alaska 2011), a party may seek review of an interlocutory or other non-final Board decision and order.  Within 10 days after service of the Board’s decision and order a party may file with the Alaska Workers’ Compensation Appeals Commission a petition for review of the interlocutory or other non-final Board decision and order.  The commission may or may not accept a petition for review and a timely request for relief from the Alaska Supreme Court may also be required.

RECONSIDERATION
A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION
Within one year after the rejection of a claim, or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.
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� Estimates vary from approximately 50 pounds to 3,000 pounds.


� Constructive obstructive pulmonary disorder.


� Magnetic resonance imaging.


� A type of stroke.


� Also known as cluster headaches.


� Symptoms of post concussion syndrome.


� AS 23.30.095(e).  


�Information is relevant for discovery purposes if it is reasonably “calculated” to lead to facts that are relevant for evidentiary purposes.


� Black’s Law Dictionary, 3rd Edition (1969) at 225 defines “calculated” as “an act which may produce a certain effect, whether intended or not; fitted adapted or suited. . . .  Likely or intended. . . .”  The American Heritage Dictionary of the English Language, 3rd Edition (1992) defines “calculated” as: “1. Determined by mathematical calculation.  2. Undertaken after careful estimation of the likely outcome.  3. Made or planned to accomplish a certain purpose; deliberate.  4. Likely; apt.”


�See for example Cole, supra (ordering release of twenty years of mental health treatment records for specific psychiatric disorders in a stress claim); Tschantz v. Anchorage School District, AWCB Decision No. 90�0244 (October 5, 1990) (ordering release of all medical records relating to back or neck treatment and ten years of mental health treatment records in a spinal injury claim with an indication of chronic pain syndrome).


�  Our cases have frequently stated, “irrelevant information can be excluded from our record” (see for example Cooper; McDonald; Raymond, supra).  Unquestionably we may exclude irrelevant evidence from our hearing record, but the “case record” is more comprehensive than the hearing record and includes all filed documents and information.  Absent specific authority or an established practice and procedure of excluding filed documents from our case record, this protection for sensitive, but irrelevant information, rings hollow.


� Disclosure of the mere fact a person has visited a psychiatrist, psychologist or a physician specializing in treating sexual problems or venereal disease is sensitive information that may cause particular embarrassment or opprobrium.  Falcon, 570 P.2d at 480.  See also Davic v. Seastar Stevedore, AWCB Decision No. 88�0361 (December 29, 1988).
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