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ALASKA WORKERS' COMPENSATION BOARD


P.O. Box 115512


Juneau, Alaska 99811-5512

	CYNTHIA FOSHE,  

                                                  Employee, 

                                                   v. 

TOK CLINIC, LLC,

                                                  Employer,

                                                   and 

HELMSMAN MANAGEMENT SERVICE/

LIBERTY NORTHWEST,

                                                  Insurer,

                                                     Defendants.

	)

)

)

)

)

)

)

)

)

)

)

)

)

)

)
	INTERLOCUTORY

DECISION AND ORDER

AWCB Case No.  201017736
AWCB Decision No.  11-0158
Filed with AWCB Fairbanks, Alaska

on October 26th, 2011


Tok Clinic and Helmsman Management Service’s (Employer) October 6, 2011 Petition for Continuance of the November 17, 2011 hearing and for a Second Independent Medical Evaluation (SIME) was heard on October 13, 2011, in Fairbanks, Alaska.  Attorney Darryl Jacquot represented Employer.  Attorney Michael Jensen represented Employee.  There were no witnesses.  The record closed at the conclusion of the hearing, on October 13, 2011.  At the parties’ request, the board panel deliberated and notified the parties by email on October 14, 2011, of its decision to grant Employer’s request for continuance and for an SIME.  This decision memorializes that order.


ISSUES

Employer contends there is a clear medical dispute between Employee’s treating physician and the EME regarding causation of Employee’s spine conditions and need for treatment and requests Employee be ordered to attend an SIME.

Employee contends the only dispute between Employee’s six medical providers and the EME is the work relatedness of Employee’s low back conditions and need for surgery, this is not a significant dispute, and therefore an SIME is unnecessary.

1. Shall an SIME be ordered pursuant to AS 23.30.095(k)?

Employer contends the November 17, 2011 hearing on Employee’s claim should be continued to allow time to perform an SIME.  Employer contends it has an EME scheduled for November 3, 2011, and the report may not be available in time for the hearing. 

Employee contends the hearing should not be continued because an SIME is unnecessary.  As the EME is not scheduled at least twenty days before the November 17, 2011 hearing, Employer contends the report will be inadmissible at hearing.

2.
Shall the November 17, 2011 hearing be continued?


FINDINGS OF FACT

A review of the available record establishes the following facts and factual conclusions by a preponderance of the evidence:

1. On November 23, 2010, Employee reported “severe aggravation to [her] back due to extended periods of computer work” while working for Employer as a billing specialist.  (Report of Occupational Injury or Illness, November 23, 2010).

2. On January 7, 2011, Employee saw James Eule, M.D. for lumbar pain.  After reviewing imaging studies, Dr. Eule diagnosed unstable spondylolisthesis at L3-4 and stenosis at L4-5 bilaterally and L5-S1 on the right side.  (Dr. Eule report, January 7, 2011).

3. On January 10, 2011, Dr. Eule performed a spinal fusion at L3-L4 and surgical decompression at L4-5 bilaterally and L5-S1 on the right side.  (Dr. Eule operative report, January 10, 2011).

4. On January 10, 2011, Jacquelyn Barnes, PA-C, of the Tok Clinic, Employer in this case, opined: “I agree that sitting 90% of the time is substantial cause of low back pain with radiculopathy thereby contributing to severe low back injury resulting in the surgical procedure.”  P.A. Barnes reiterated her opinion in a January 28, 2011 letter.  (Jacquelyn Barnes letters, January 10, 2011 and January 28, 2011).

5. On January 16, 2011, Dr. Eule opined:

The fact that [Employee] has had no prior injury or problem with her back and the episode occurred at work we would have to conclude that her employment was the substantial factor in her injury and resulting in the need for surgery. (Dr. Eule report, January 16, 2011).

6. On January 17, 2011, Michel Gevaert, M.D., responded “yes” when asked if he agreed “that sitting 90% of the time at work is the substantial cause thereby contributing to the severe low back symptoms resulting in the surgical procedure.”  (Dr. Gevaert chart note, January 17, 2011).

7. On February 23, 2011, John Ballard, M.D., performed an employer’s medical evaluation (EME).  Dr. Ballard diagnosed spondylolisthesis at L3-L4, with left-sided herniated nucleus pulposus, lumbar spinal stenosis L4-L5 bilaterally and right L5-S1, and multilevel lumbar spondylosis.  He opined:

The mechanism of injury does not support the diagnoses and need for medical treatment.  The majority of the findings on the MRI are of a degenerative nature, particularly the unstable spondylolisthesis and the stenosis.  These findings are secondary to longstanding degenerative processes.  Likewise, the disc herniation is secondary to weakening of the annulus, which allowed the disc to herniate.  The purported mechanism of having to sit for long periods of time is not going to be an acute injury nor is it an accumulative injury and it is not a substantial factor in causing the claimant’s low back symptoms.  The only possible work-related condition would be the disc herniation, but the type of injury that would cause and be responsible for a disc herniation would be a significant amount of lifting or bending with an acute onset of leg symptoms, which was not the case…. The work exposure of November 12, 2010 is not the substantial cause of the claimant’s lumbar condition nor is it the substantial cause of her need for treatment.  The substantial cause is her longstanding degenerative arthritis at multiple levels of her lumbar spine with resultant spinal stenosis.  The disc herniation is a natural progression of the degeneration and weakening of the annulus.  (Dr. Ballard’s EME Report, February 23, 2011).

8. On March 13, 2011, Anthony Lavender, D.C., a chiropractic physician in Tok, stated:  “To reiterate this patient’s work consisted of sitting 6-8 [hours] per day, 5 days a week, for up to 8 years.  There is no question in my mind this is what produced the herniated nucleus pulposus at L4-5, possibly at L3-4 and also the compression of the nerve roots at L3.”  Dr. Lavender indicated in his report he had known Employee “for 15 years” and described her as an “extremely responsible person” and a “good Christian woman.”  (Dr. Lavender report, March 13, 2011).

9. On March 22, 2011, Lindsay Roberts, PA-C, stated:

I saw Mrs. Foshe for acute mechanical low back pain with radiculopathy on November 23 of 2010.  At that time she dated the onset of her pain around Nov (sic) 1 and she further stated she had never missed work for back pain.  She stated her back pain was caused by sitting long hours at work….  It was my opinion that her problem was clearly exacerbated by sitting long hours.”  (Lindsay Roberts letter, March 22, 2011).

10. On March 28, 2011, Lawrence Feltman, M.D., owner of the Tok Clinic, Employer in this case, opined:

In regards to patient, Cindy Foshe; the substantial cause of her symptoms necessitating spinal fusion surgery was the years of sitting due to her job stressing her lower back.  The constant sitting position, required of her, created the changes in her lumbar spine.  (Dr. Feltman letter, March 28, 2011).

11. On September 7, 2011, Edward Barrington, D.C. performed a permanent partial impairment (PPI) rating for Employee.  He opined Employee had sustained a 15% whole person impairment, per the AMA Guides, Sixth Edition.  (Dr. Barrington PPI report, September 7, 2011).

12. On September 23, 2011, Dr. Ballard reviewed Dr. Barrington’s PPI rating report and stated he concurred with the findings, though he did not alter his opinion Employee’s condition was not work-related.  (Dr. Ballard Addendum to EME Report, September 23, 2011).

13. On October 5, 2011, the parties attended a prehearing conference (PHC).  Employer wished to continue the November 17, 2011 hearing on Employee’s claim “based on the need for an SIME and admissibility of the EIME report.”  Employer stated it had an EME appointment scheduled for November 3, 2011, making deposing the EME physician prior to the November 17, 2011 hearing impossible.  Employee contended the EME report would not be admissible, as it could not be filed at least twenty days before the hearing.  The parties requested a procedural hearing on Employer’s request to continue the hearing and for an SIME, and agreed to waive notice requirements.  (PHC Summary, October 5, 2011).

14. On October 11, 2011, Employer filed a Petition to continue the November 17, 2011 hearing and for an SIME, along with a completed SIME form, which listed the medical dispute as causation (Employer’s Petition to Continue and for SIME, October 6, 2011).
15. Tok, Alaska is a relatively isolated close-knit community of approximately 2000 residents. (Experience, judgment, unique or peculiar facts of the case, and inferences drawn from all of the above).
16. There is a significant medical dispute between Employee’s attending physicians and Employer’s EME (record).
17. An SIME will assist the decision-makers in this case in making a determination on the legal cause of Employee’s spine condition and need for treatment.  (Experience, judgment, unique or peculiar facts of the case, and inferences drawn from all of the above).
PRINCIPLES OF LAW

AS 23.30.001.  Intent of the legislature and construction of chapter.  It is the intent of the legislature that

(1) this chapter be interpreted so as to ensure the quick, efficient, fair, and predictable delivery of indemnity and medical benefits to injured workers at a reasonable cost to the employers who are subject to the provisions of this chapter. . . . .

The board may base its decision not only on direct testimony and other tangible evidence, but also on the board’s “experience, judgment, observations, unique or peculiar facts of the case, and inferences drawn from all of the above.”  Fairbanks North Star Borough v. Rogers & Babler, 747 P.2d 528, 533-534 (Alaska 1987).  
AS 23.30.095.  Medical treatments, services, and examinations.

. . .


(k) In the event of a medical dispute regarding determinations of causation, medical stability, ability to enter a reemployment plan, degree of impairment, functional capacity, the amount and efficacy of the continuance of or necessity of treatment, or compensability between the employee’s attending physician and the employer’s independent medical evaluation, the board may require that a second independent medical evaluation be conducted by a physician or physicians selected by the board from a list established and maintained by the board. . . .

AS 23.30.110.  Procedure on claims.

…
(b) Within 10 days after a claim is filed the board, in accordance with its regulations, shall notify the employer and any other person, other than the claimant, whom the board considers an interested party that a claim has been filed. The notice may be served personally upon the employer or other person, or sent by registered mail.

(c) Before a hearing is scheduled, the party seeking a hearing shall file a request for a hearing together with an affidavit stating that the party has completed necessary discovery, obtained necessary evidence, and is prepared for the hearing. An opposing party shall have 10 days after the hearing request is filed to file a response. If a party opposes the hearing request, the board or a board designee shall within 30 days of the filing of the opposition conduct a pre-hearing conference and set a hearing date. If opposition is not filed, a hearing shall be scheduled no later than 60 days after the receipt of the hearing request. The board shall give each party at least 10 days’ notice of the hearing, either personally or by certified mail. After a hearing has been scheduled, the parties may not stipulate to change the hearing date or to cancel, postpone, or continue the hearing, except for good cause as determined by the board. After completion of the hearing the board shall close the hearing record. If a settlement agreement is reached by the parties less than 14 days before the hearing, the parties shall appear at the time of the scheduled hearing to state the terms of the settlement agreement. Within 30 days after the hearing record closes, the board shall file its decision. If the employer controverts a claim on a board-prescribed controversion notice and the employee does not request a hearing within two years following the filing of the controversion notice, the claim is denied.

…
(g) An injured employee claiming or entitled to compensation shall submit to the physical examination by a duly qualified physician which the board may require. The place or places shall be reasonably convenient for the employee. The physician or physicians as the employee, employer, or carrier may select and pay for may participate in an examination if the employee, employer, or carrier so requests. Proceedings shall be suspended and no compensation may be payable for a period during which the employee refuses to submit to examination.

(h) The filing of a hearing request under (c) of this section suspends the running of the two-year time period specified in (c) of this section. However, if the employee subsequently requests a continuance of the hearing and the request is approved by the board, the granting of the continuance renders the request for hearing inoperative, and the two-year time period specified in (c) of this section continues to run again from the date of the board's notice to the employee of the board’s granting of the continuance and of its effect. If the employee fails to again request a hearing before the conclusion of the two-year time period in (c) of this section, the claim is denied.

AS 23.30.135.  Procedure before the board.

(a) In making an investigation or inquiry or conducting a hearing the board is not bound by common law or statutory rules of evidence or by technical or formal rules of procedure, except as provided in this chapter.  The board may make its investigation or inquiry or conduct its hearing in the manner by which it may best ascertain the rights of the parties. . . .

AS 23.30.155.  Payment of compensation.

. . .


(h) The board may upon its own initiative at any time in a case . . . where right to compensation is controverted . . . make the investigations, cause the medical examinations to be made, or hold the hearings, and take the further action which it considers will properly protect the rights of all parties.

8 AAC 45.092.  Selection of an independent medical examiner.


. . .

(g) If there exists a medical dispute under AS 23.30.095(k), 

. . .

(2) a party may petition the board to order an evaluation; the petition must be filed with 60 days after the party received the medical reports reflecting a dispute, or the party’s right to request an evaluation under AS 23.30.095(k) is waived;

(A) the completed petition must be filed timely together with a completed second independent medical form, available from the division, listing the dispute; and 

(B) copies of the medical records reflecting the dispute; or 

(3) the board will, in its discretion, order an evaluation under AS 23.30.095(k) even if no party timely requested an evaluation under (2) of this subsection if

(A) the parties stipulate, in accordance with (1) of this subsection to the contrary and the board determines the evaluation is necessary; or

(B) the board on its own motion determines an evaluation is necessary.

The following, general criteria are typically considered when ordering an SIME, though the statute does not expressly so require:

1.  Is there a medical dispute between Employee’s physician and Employer’s EME?

2.  Is the dispute “significant”?

3. Will an SIME physician’s opinion assist the board in resolving the disputes? (Digangi v. Northwest Airlines, AWCB Decision No. 10-0028 at 13 (February 9, 2010)(citations omitted)).
Section 095(k) is procedural and not substantive for the reasons outlined in Deal v. Municipality of Anchorage (AWCB Decision No. 97-0165 at 3 (July 23, 1997).  Section 135 provides the board wide discretion pursuant to §095(k) to consider any evidence available when deciding whether to order an SIME to assist in investigating and deciding medical issues in contested claims.  
AS 23.30.155(h) also allows for board-ordered medical evaluations in controverted cases.

The Alaska Workers’ Compensation Appeals Commission (AWCAC) in Bah v. Trident Seafoods Corp.,  AWCAC Decision No. 073 (February 27, 2008) addressed the board’s authority to order an SIME under §095(k) and §110(g).  With regard to §095(k), the AWCAC referred to its decision in Smith v. Anchorage School District, AWCAC Decision No. 050 (January 25, 2007), at 8, in which it confirmed, as follows:

[t]he statute clearly conditions the employee’s right to an SIME . . . upon the existence of a medical dispute between the physicians for the employee and the employer.

The AWCAC further stated, before ordering an SIME it is necessary to find the medical dispute is significant or relevant to a pending claim or petition and the SIME would assist the board in resolving the dispute.  Bah v. Trident Seafoods Corp., AWCAC Decision No. 073 (February 27, 2008), at 4.  
8 AAC 45.070.  Hearings. 

(a) Hearings will be held at the time and place fixed by notice served by the board under 8 AAC 45.060(e).  A hearing may be adjourned, postponed, or continued from time to time and from place to place at the discretion of the board or its designee, and in accordance with this chapter…

8 AAC 45.074. Continuances and cancellations.

(a) A party may request the continuance or cancellation of a hearing by filing a

(1) petition with the board and serving a copy upon the opposing party; a request for continuance that is based upon the absence or unavailability of a witness 

(A) must be accompanied by an affidavit setting out the facts which the party expects to prove by the testimony of the witness, the efforts made to get the witness to attend the hearing or a deposition, and the date the party first knew the witness would be absent or unavailable; and 

(B) will be denied and the affidavit may be introduced at the hearing as the testimony of the absent witness if the opposing party stipulates that the absent witness would testify as stated in the affidavit; 

(2) stipulation signed by all the parties requesting a continuance or cancellation together with evidence of good cause for the request. 

(b) Continuances or cancellations are not favored by the board and will not be routinely granted. A hearing may be continued or cancelled only for good cause and in accordance with this section. For purposes of this subsection:

(1) Good cause exists only when 

. . . . 

(F) a second independent medical evaluation is required under AS 23.30.095(k); 

….

. . . .

(L) the board determines that despite a party's due diligence, irreparable harm may result from a failure to grant the requested continuance or cancel the hearing. 

(2) In its discretion and in accordance with this section, a continuance or cancellation may be granted 

(A) by the board or its designee for good cause under (1)(A) - (H) of this subsection without the parties appearing at a hearing; or 

(B) by the board for good cause under (b)(1)(I)--(L) of this subsection only after the parties appear at the scheduled hearing, make the request and, if required by the board, provide evidence or information to support the request. 

(c) Except for a continuance or cancellation granted under (b)(1)(H) of this section,

(1) the affidavit of readiness is inoperative for purposes of scheduling another hearing; 

(2) the board or its designee need not set a new hearing date at the time a continuance or cancellation is granted; the continuance may be indefinite; and 

(3) a party who wants a hearing after a continuance or cancellation has been granted must file another affidavit of readiness in accordance with 8 AAC 45.070. 

ANALYSIS

The law provides for an SIME when there is a medical dispute between the employee’s attending physician and the employer’s EME.  Here there is a clear medical dispute as to causation, an issue central to the compensability of Employee’s claim.  Employee’s treating physicians opine her work with Employer is the substantial cause of her spine conditions, disability, need for surgery and ongoing treatment.  Dr. Ballard agrees Employee’s diagnoses are unstable spondylolisthesis at L3-L4 and lumbar spinal stenosis at L4-L5 bilaterally and L5-S1 on the right side.  He also agrees Employee has a 15% permanent impairment as a result of those conditions.  However, Dr. Ballard does not agree Employee’s employment is the substantial cause of her disability or need for treatment. While six physicians may agree Employee’s long hours sitting in her job for Employer is the substantial cause of her disability and need for treatment of her spine conditions, three of the six opinions are from physicians in the small close-knit community of Tok, and two are from Employee’s co-workers, Dr. Feltman and P.A. Barnes, with whom she has worked for approximately eight years.  Dr. Lavender stated in his report he has known Employee for fifteen years and described her as an “extremely responsible person” and a “good Christian woman.”  While these opinions are not discounted, the board panel will benefit from a truly independent and objective physician with no prior relationship with Employee to provide an opinion on whether Employee’s work for Employer is the substantial cause of her disability and need for treatment of her spine conditions.  The disagreement between Employee’s treating physicians and Dr. Ballard is a significant dispute in the medical record.

Employee argues Employer waived its right to request an SIME because Employer failed to request an SIME within 60 days of its knowledge of the medical dispute (i.e., sixty days after Dr. Ballard’s February 23, 2011 EME report).  Indeed, Employer failed to file its petition for an SIME within 60 days of February 23, 2011.  However, even if this decision found Employer waived its right to request an SIME under 8 AAC 45.092(g)(2), an SIME can be ordered under AS 23.30.110(g), AS 23.30.135(a), AS 23.30.155(h), and 8 AAC 45.092(g)(3), if one is necessary.  There is a significant medical dispute in the record concerning the cause of Employee’s disability and the need for her January 2011 spinal fusion and future treatment.  The opinions of all Employee’s physicians and medical providers oppose Employer’s EME opinion.  Opinions of an SIME physician specializing in orthopedic surgery will be helpful and assist in making the causation determination and resolving the issues presented in this case.  Accordingly, an SIME will be ordered under 
AS 23.30. 110(g), AS 23.30.135(a), and AS 23.30.155(h).

2.
Shall the hearing scheduled for November 17, 2011, be continued?

Continuances are disfavored and will not be routinely granted.  A hearing may be continued only for good cause.  As this decision orders an SIME, good cause exists under 8 AAC 45.074(b)(1)(F) to continue the November 17, 2011 hearing on the merits of Employee’s claim, and it will be continued.  Because this decision orders a continuance on the basis of the SIME process, it need not address the parties’ additional arguments regarding Employer’s Petition to Continue.

The continuance is granted at Employer’s request; therefore, the restrictions otherwise imposed by AS 23.30.110(h) do not apply.  However, the parties are reminded after a continuance has been granted, a party seeking a hearing must file another affidavit of readiness in accordance with 8 AAC 45.070(b).  
CONCLUSIONS OF LAW

1. An SIME will be ordered.

2. The hearing scheduled for November 17, 2011 will be continued.

ORDER

1. Employer’s October 6, 2011 Petition for Continuance and an SIME is granted.

2. To expedite the process and minimize hardship to the parties caused by further delay, worker’s compensation officer Melody Kokrine is directed to conduct a prehearing conference with the parties within 30 days of the date of this decision for the purpose of selecting the SIME physician and setting deadlines for preparing the medical record for the physician, as per the appropriate regulations.

3. The November 17, 2011 is continued.


Dated at Fairbanks, Alaska on October 26th, 2011.





ALASKA WORKERS' COMPENSATION BOARD







/s/











Amanda Eklund,






Designated Chair







/s/











Jeff Bizzarro, Member







/s/











Krista Lord, Member

PETITION FOR REVIEW

Under Monzulla v. Voorhees Concrete Cutting, 254 P.3d 341 (Alaska 2011), a party may seek review of an interlocutory or other non-final Board decision and order.  Within 10 days after service of the Board’s decision and order a party may file with the Alaska Workers’ Compensation Appeals Commission a petition for review of the interlocutory or other non-final Board decision and order.  The commission may or may not accept a petition for review and a timely request for relief from the Alaska Supreme Court may also be required.

RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION

Within one year after the rejection of a claim, or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.
CERTIFICATION

I hereby certify the foregoing is a full, true and correct copy of the Interlocutory Decision and Order in the matter of CYNTHIA FOSHE, employee/respondent v. TOK CLINIC, LLC, employer; HELMSMAN MANAGEMENT SERVICE/LIBERTY NORTHWEST, insurer/petitioners; Case No. 201017736; dated and filed in the office of the Alaska Workers’ Compensation Board in Fairbanks, Alaska, on October 26th, 2011.
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Admin. Assist. II
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