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ALASKA WORKERS' COMPENSATION BOARD


P.O. Box 115512
Juneau, Alaska 99811-5512

	REX L. RAMBO, 

                                                  Employee, 

                                                     Applicant,

                                                   v. 

VECO, INC.,

                                                  Employer,

                                                    and 

ZURICH AMERICAN INS. CO.,

                                                  Insurer,

                                                     Defendants.
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	INTERLOCUTORY

DECISION AND ORDER

AWCB Case No.  200623147
AWCB Decision No. 11-0167 

Filed with AWCB Anchorage, Alaska

on November 23, 2011


As Rex Rambo (Employee) and VECO, Inc. (Employer) agreed, and as ordered at hearing, the preliminary issue of Employee’s “standing” to request a penalty for his health care providers, and the closely related issues of any requirement to notify or join medical providers to whom any penalty may be payable, were heard on July 21, 2011, in Anchorage, Alaska.  Attorney Joe Kalamarides represented Employee.  Attorney Nora Barlow represented Employer and its workers’ compensation insurer.  The record closed initially, but was reopened for additional briefing.  Rambo v. VECO, Inc., AWCB Decision No. 11-0123 (August 19, 2011) (Rambo I).  The record closed again on November 9, 2011, after post-hearing briefing was received and after the panel met to deliberate.  

ISSUES
Employee contends his medical providers are owed a penalty because Employer allegedly paid the providers’ medical bills late following an agreed settlement.  He further contends nothing in the statutes or regulations prohibits him from claiming a penalty for his medical providers when their bills are not paid timely.  Employee contends he has “standing” as the injured worker to make a penalty claim for his medical providers just as he may make claims for his medical providers’ bills, though he is not entitled to receive any benefits owed to medical providers in either instance.  He contends to hold otherwise would “conflict” with and be an “infringement” of his right to make a claim for, and enforce payment of, the underlying medical bills he incurred as a result of his work-related injury.

Employer contends Employee has no right or interest in any penalty for any allegedly late medical payments, which may be awarded, if at all, only to his medical providers.  It contends Employee’s medical providers have not given Employee authorization to represent their interests, have not been joined in Employee’s claim, have not filed their own claims, and thus are not parties to this action.  Employer distinguishes Employee’s conceded right to make a claim for his underlying medical bills so he can, for example, continue to receive treatment from his providers, from any alleged right to make a claim for a penalty for those same bills if they are paid untimely.  Accordingly, it contends Employee has no standing to claim a penalty for his medical providers, and his claim for a penalty payable to his medical providers should be denied.

1) Does Employee have standing to claim a penalty for his medical providers, who have not expressly authorized him to represent their interests, have not been joined as parties in Employee’s claim, and have not filed their own claims?

Employer also contends since any penalty is payable to medical providers and not Employee, Alaska Workers’ Compensation Commission precedent requires each medical provider be treated as “an interested party” by “either allowing the party to appear or to authorize” Employee to appear on its behalf.  Employer implicitly contends the providers must either be notified of Employee’s penalty claim made on their behalf, or joined as parties to his claim.

Employee contends he has an interest in both payment of his medical bills to his medical providers, and payment of late penalties to the providers if their bills were not paid timely.  He contends he has a common interest with his providers and can adequately advocate for the providers’ penalties without joining each medical provider.  Employee contends his separate claim for a penalty on his out-of-pocket medical expenses is contingent upon whether Employer timely reimbursed his medical providers, who by the parties’ agreement would then reimburse him.  He contends if Employer’s payments to his medical providers, which included amounts he paid to providers from his own pocket, were late, reimbursement to him from the medical providers would necessarily be late as well, subjecting Employer to a penalty payable to Employee on his portion of the late medical payments.  Consequently, Employee contends notice to, or joinder of, each medical provider to whom a penalty may be payable is not necessary to adjudicate this issue.

2)  Must all medical providers, to whom a late payment penalty may be awardable, be given notice of Employee’s claim for a penalty on their behalf, or joined as parties to his claim for penalties?

FINDINGS OF FACT
The issues in this decision are limited to Employee’s “standing” to bring a penalty claim, and the closely related issues of any need to notify or join medical providers to whom any penalty may be awardable.  Whether Employee or his medical providers are entitled to a penalty is not decided at this time.  Thus, the facts are limited to those providing a brief factual context and those addressing the standing, notice and joinder issues.  A review of the record as a whole establishes the following relevant facts and factual conclusions by a preponderance of the evidence:

1) On August 23, 2006, Employee sustained a right knee injury while working for Employer in Russia (Compromise & Release (C&R) at 2, July 22, 2010).

2) On November 6, 2009, the parties settled the case through mediation, which settlement was later reduced to a C&R signed by Employee, Employer and their counsel on July 22, 2010 (id. at 7-8).

3) On July 22, 2010, the C&R became effective upon filing (id. at 1).

4) Employee had paid part of his medical bills and the parties agreed in their settlement he would be reimbursed by his medical providers after Employer paid the medical providers directly (parties’ hearing stipulation).

5) On January 4, 2011, Employee filed an amended workers’ compensation claim alleging Employer had not made medical payments pursuant to the C&R, and claiming a 25% penalty, interest, attorney’s fees and costs (Claim, January 4, 2011).

6) On January 25, 2011, Employer filed an answer asserting Employee’s medical providers had not submitted proper documentation to require payment, and reserved its right to assert further defenses (Answer to Workers’ Compensation Claim, January 15, 2011).

7) Employer argued the above defense could act as a “claim bar” to Employee’s penalty claim (Employer’s Hearing Brief, July 13, 2011, at 5-7).
8) Employee’s claim seeks an order requiring Employer to pay a penalty to Employee’s medical providers and to Employee, on any medical bills paid untimely (Claim, January 4, 2011; hearing arguments).
9) Employee and his attorney do not represent any medical provider to whom a penalty may be awardable in this case (record).
10) Employee and his attorney have not been expressly authorized to represent the interests of any medical provider to whom a penalty may be awardable in this case (id.).
11) No medical provider to whom a penalty may be awardable has been joined as a party to Employee’s penalty claim (id.)
12) No medical provider to whom a penalty may be awardable has filed its own penalty claim in this case (id.).
13) No party has filed a petition to join any medical provider as a party to Employee’s penalty claim (id.).
14) Some of Employee’s medical providers may have a right to relief in respect to or arising out of the same transaction subject of Employee’s claim for penalties (experience, judgment, observations, and inferences drawn from all of the above).
15) Employee’s medical providers’ presence as parties to his claim is not necessary for complete relief and due process among the existing parties (id.)
16) Employee’s medical providers’ absence as parties will not affect the providers’ ability to protect any interest they may have (id.).
17) Employee’s medical providers’ absence as parties may subject an existing party to a risk of incurring “inconsistent obligations” but the risk is not substantial because it is unlikely any of Employee’s medical providers will file an independent claim for a penalty (id.).
18) Employee and Employer have not filed a claim against any of Employee’s medical providers (record).
19) As neither party has filed a claim against any of Employee’s medical providers, no answers have been filed and no defenses raised, so it is unknown whether a defense to a claim, if filed by a party, would bar such claim (id.; experience, judgment, observations, and inferences drawn from all of the above).
20) Currently, there is no factual basis for any party to file a claim against Employee’s medical providers and any defenses to such a claim would be speculative (id.).
21) Medical providers like their medical bills paid promptly (experience, judgment, observations, and inferences drawn from all of the above).
22) Experience shows medical providers receiving late medical payments, having to file a claim against an employer to obtain medical payments or a penalty on late payments, having to answer petitions seeking to join medical providers as parties to injured workers’ claims, or otherwise having to litigate injured workers’ claims could have a chilling effect on a medical provider’s willingness to treat injured workers (id.). 

23) Experience shows some medical providers refuse to continue treating injured workers unless and until their outstanding bills for medical services to the patient are paid (id.). 

24) Experience shows medical providers willing to treat injured workers are a vital and essential part of the workers’ compensation system (id.).

25) Experience shows some injured workers see dozens of medical providers for their work-related injures (id.).

26) There is a unity of interest in the penalty issue between Employee and his medical providers (id.).
27) Employee can adequately advocate for a penalty payable to his medical providers without joining each medical provider to whom a penalty may be awardable (id.).

28) At hearing on July 21, 2011, the parties agreed to have the board decide the “standing” issue as a preliminary matter (Rambo I).
29) Both parties were allowed an opportunity to brief and argue the standing, notice and joinder issues and present legal support for their positions (record).
PRINCIPLES OF LAW

AS 23.30.001.  Intent of the legislature and construction of chapter.  It is the intent of the legislature that

1) This chapter be interpreted so as to ensure the quick, efficient, fair, and predictable delivery of indemnity and medical benefits to injured workers at a reasonable cost to the employers who are subject to the provisions of this chapter;

AS 23.30.005.  Alaska Workers’ Compensation Board.
. . .

(h) The department shall adopt rules . . . and shall adopt regulations to carry out the provisions of this chapter. . . .  Process and procedure under this chapter shall be as summary and simple as possible.

The board may base its decision not only on direct testimony, medical findings, and other tangible evidence, but also on the board’s “experience, judgment, observations, unique or peculiar facts of the case, and inferences drawn from all of the above.”  Fairbanks North Star Borough v. Rogers & Babler, 747 P.2d 528, 533-534 (Alaska 1987). 

AS 23.30.095.  Medical treatments, services, and examinations.  (a) The employer shall furnish medical, surgical, and other attendance or treatment, nurse and hospital service, medicine, crutches, and apparatus for the period which the nature of the injury or the process of recovery requires, not exceeding two years from and after the date of injury to the employee. . . .  

The only reasonable reading of the word “compensation” would include medical benefits.  Williams v. Safeway Stores, 525 P.2d 1087, 1089 n. 6 (Alaska 1974).  “Until the legislature chooses to speak, we will continue to deem medical benefits as compensation for purposes of interest.”  Moretz v. O’Neill Investigations, 783 P.2d 764, 766 (Alaska 1989).  The Alaska Supreme Court in Childs v. Copper Valley Electric Association, 860 P.2d 1184, 1192 (Alaska 1993) addressed medical care as “compensation” for penalty purposes and said:

Furthermore, interpreting ‘compensation’ in paragraph (e) to include medical benefits serves important public policy goals.  The penalty provision creates an incentive for the insurance carrier to timely pay an employee the compensation due.  Otherwise, a carrier could make promises to pay medical benefits and then breach them at will, as apparently occurred here.  Therefore, we hold that ‘compensation’ under AS 23.30.155(e) includes medical benefits, and we reverse the findings of the Board and the superior court on this matter.

AS 23.30.097. Fees for medical treatment and services. . . .
. . .

(f) An employee may not be required to pay a fee or charge for medical treatment or service provided under this chapter.

The Alaska Supreme Court in  Barrington v. Alaska Communications Systems Group, Inc., 198 P.3d 1122, (Alaska 2008) said, in respect to this statute: “Absent a board determination that the injuries were not work related, subsection .097(f) could well foreclose” a medical provider’s ability to sue the patient for payment.  AS 23.30.097(f) [formerly AS 23.30.095(f)] says the employee may not be required to pay for his own medical benefits.  Estate of Lindekugel v. George Easley Co., AWCB Decision No. 09-0096 (May 18, 2009).  See also Bockness v. Brown Jug, Inc., AWCB Decision No. 96-0335, at 13 (August 22, 1998) (Stating “withholding payments of medical expenses for overpayment of compensation would be contrary to established case law and the Act,” because it would in essence require the injured worker to pay for his own medical benefits).
AS 23.30.135.  Procedure before the board.  (a) In making an investigation or inquiry or conducting a hearing the board is not bound by common law or statutory rules of evidence or by technical or formal rules of procedure, except as provided by this chapter.  The board may make its investigation or inquiry or conduct its hearing in the manner by which it may best ascertain the rights of the parties. . . . 

The Alaska Civil Rules have limited application in Board proceedings.  Sargent v. Bowers Office Products, AWCB Decision No. 89-0314 (December 1, 1989).  Leineke v. Dresser Industries-Atlas, AWCB Decision No. 86–0063, AWCB Decision No. 86-0063 (March 28, 1986) at 2 stated:

[T]his panel of the Board believes it must weigh requests for relief patterned after the Rules of Civil Procedure against the legislature’s mandate that, ‘Process and procedure under this chapter shall be as summary and simple as possible.’  
AS 23.30.005(h).  This panel takes the legislature’s direction seriously and believes it perceives an increase in procedural formalities being injected into the workers’ compensation system by the parties.  We believe this trend is ill-advised, contrary to our mandate under the Alaska Workers’ Compensation Act, and a problem which must soon be addressed by the Board as a whole.

Strict rules of civil procedure do not apply to workers’ compensation claims.  Brinkley v. Kiewit-Groves, AWCB Decision No. 86-0179 (July 22, 1986).  

AS 23.30.155.  Payment of compensation. (a) Compensation under this chapter shall be paid periodically, promptly, and directly to the person entitled to it, without an award, except where liability to pay compensation is controverted by the employer. . . .

. . .

(e) If any installment of compensation payable without an award is not paid within seven days after it becomes due, as provided in (b) of this section, there shall be added to the unpaid installment an amount equal to 25 percent of the installment.  This additional amount shall be paid at the same time as, and in addition to, the installment, unless notice is filed under (d) of this section or unless the nonpayment is excused by the board after a showing by the employer that owing to conditions over which the employer had no control the installment could not be paid within the period prescribed for the payment.  The additional amount shall be paid directly to the recipient to whom the unpaid installment was to be paid.

(f) If compensation payable under the terms of an award is not paid within 14 days after it becomes due, there shall be added to that unpaid compensation an amount equal to 25 percent of the unpaid installment.  The additional amount shall be paid at the same time as, but in addition to, the compensation, unless review of the compensation order making the award as provided under 
AS 23.30.008 and an interlocutory injunction staying payments is allowed by the court.  The additional amount shall be paid directly to the recipient to whom the unpaid compensation was to be paid. . . .

8 AAC 45.040. Parties. (a) Except for a deceased employee’s dependent or a rehabilitation specialist appointed by the administrator or chosen by an employee in accordance with AS 23.30.041, a person other than the employee filing a claim shall join the injured employee as a party. 

(b) Except for a rehabilitation specialist appointed by the administrator or chosen by the employee in accordance with AS 23.30.041, a person who files a claim must first prove a compensable injury to be eligible for benefits, or the opposing party must stipulate to or admit facts from which the board can find the employee’s injury is compensable. 

(c) Any person who may have a right to relief in respect to or arising out of the same transaction or series of transactions should be joined as a party. 

(d) Any person against whom a right to relief may exist should be joined as a party. . . .

. . .

(f) Proceedings to join a person are begun by 

(1) a party filing with the board a petition to join the person and serving a copy of the petition, in accordance with 8 AAC 45.060, on the person to be joined and the other parties; or 

(2) the board or designee serving a notice to join on all parties and the person to be joined. 

(g) A petition or a notice to join must state the person will be joined as a party unless, within 20 days after service of the petition or notice, the person or a party files an objection with the board and serves the objection on all parties.  If the petition or notice to join does not conform to this section, the person will not be joined. 

(h) If the person to be joined or a party 

(1) objects to the joinder, an objection must be filed with the board and served on the parties and the person to be joined within 20 days after service of the petition or notice to join; or 

(2) fails to timely object in accordance with this subsection, the right to object to the joinder is waived, and the person is joined without further board action. 

(i) If a claim has not been filed against the person served with a petition or notice to join, the person may object to being joined based on a defense that would bar the employee’s claim, if filed. 

(j) In determining whether to join a person, the board or designee will consider 

(1) whether a timely objection was filed in accordance with (h) of this section; 

(2) whether the person’s presence is necessary for complete relief and due process among the parties; 

(3) whether the person’s absence may affect the person’s ability to protect an interest, or subject a party to a substantial risk of incurring inconsistent obligations; 

(4) whether a claim was filed against the person by the employee; and 

(5) if a claim was not filed as described in (4) of this subsection, whether a defense to a claim, if filed by the employee, would bar the claim. . . .

In civil law, standing is a judicial rule of self-restraint necessary to assure “the adversity which is fundamental to judicial proceedings.”  Moore v. State, 553 P.2d 8, 23 (Alaska 1976).  To establish standing, a party must demonstrate he has suffered or will suffer some “injury in fact” from the contested action or proceeding.  Wagstaff v. Superior Court, 535 P.2d 1220, 1225 (Alaska 1975).  As stated in State v. Lewis, 559 P.2d 630, 634 (Alaska 1977), the Alaska Supreme Court “has liberally construed the judicial limitation of standing and has favored increased accessibility to the courts” (footnote omitted).  The court recognizes standing where a party demonstrates a “sufficient personal stake” in the outcome of the controversy (id.).

The Alaska Supreme Court explained “interest-injury standing” in Keller v. French, 205 P.3d 299 (Alaska 2009):

To establish interest-injury standing plaintiffs must demonstrate that they have a ‘sufficient personal stake’ in the outcome of the controversy (footnote omitted) and ‘an interest which is adversely affected by the complained-of conduct’ (footnote omitted).  The degree of the injury need not be great: an ‘identifiable trifle’ is sufficient to establish standing ‘to fight out a question of principle’ (footnote omitted).

Keller at 305-05.
Burns v. Anchorage Funeral Chapel, 495 P.2d 70 (Alaska 1972) cited Civil Rule 17 and noted it states “every action” brought under the Civil Rules must “be prosecuted in the name of the real party in interest” (id. at 72).  The Alaska Supreme Court in Atkins v. DeHavilland Aircraft Co., 699 P.2d 352 (Alaska 1985) characterized Burns as a “narrow” decision (id. at 355).  Municipality of Anchorage v. Baugh Construction & Engineering Co., 722 P.2d 919 (Alaska 1986) also cited Civil Rule 17 and discussed joinder, “sham plaintiffs,” real parties in interest and “ratification” by a party sought to be joined by another party bringing the action.  The trial court had joined a party, which had ratified an action brought by its insured, already a party to the suit.  Baugh held the trial court erred in joining the party and held absent unusual circumstances, a partially subrogated insurer should have the option of ratifying an action brought by its insured (id. at 926).  In Ruggles v. Grow, 984 P.2d 509 (Alaska 1999), an automobile liability insurer expressly instructed a party to a suit to not bring an action for the insurer’s subrogated claim.  The court held once that occurred, Ruggles lacked “authority to pursue it” (id. at 512).  In Tlingit-Haida Regional Electrical Authority v. State, 15 P.3d 754 (Alaska 2001), the court dealt with Civil Rule 19, and the issue of when to join “indispensible parties.”  Tlingit-Haida said:

Although this rule does not directly apply to administrative actions, we agree with THREA that it appropriately balances the equities involved when a case arises without all necessary parties.  The rule thus provides relevant guidance (footnote omitted).  Moreover, since administrative adjudications are reviewed by courts that are bound by Rule 19, the most consistent approach is to apply Rule 19 at the outset.

Tlingit-Haida, 15 P.3d at 769.

The Alaska Supreme Court said in Sherrod v. Municipality of Anchorage, 803 P.2d 874, 876 (Alaska 1990): “AS 23.30.110 requires the board to provide a hearing to an ‘interested party.’”   Sherrod signed a reimbursement agreement with his health insurer promising to repay the health insurer from any recovery as a result of his work-related injury.  The health insurer eventually wrote Sherrod letters demanding payment from him, as the health policy did not cover work-related injuries.  Sherrod sought a Board ruling ordering his employer to pay for his work-related medical bills, and sought his health insurer’s joinder so its rights could be adjudicated as well.  The health insurer objected to joinder, but did not waive its claims against Sherrod or cease dunning him.  The board denied Sherrod’s request on grounds he “lacked a legally cognizable interest in the controversy,” and declined to join the health insurer.  Id. at 875.  The Alaska Supreme Court reversed, finding Sherrod had a right to a hearing and so long as the health insurer did not explicitly waive its reimbursement rights, there was no basis for denying Sherrod’s joinder petition as he had a “legally recognized interest in the controversy.”  Id. at 876.  Sherrod was an interested party so long as he remained potentially liable to the health insurer for work-related medical bills.  Id. 
Board decisions concerning “standing” are limited.  In Evans v. Anchorage School District, AWCB Decision No. 86-0100 (May 2, 1986), an employee filed a claim for Second Injury Fund (SIF) reimbursement after settling his claim against his employer.  Evans did not analyze, discuss or otherwise define “standing” in workers’ compensation cases.  Evans held:

We conclude that an employee has no standing to pursue a claim directly against the Fund.  We further conclude that only an employer whose liability for the claim has been established and who has paid benefits has standing to pursue a claim for reimbursement against the Fund.

Accordingly, in this case we find that Employee cannot maintain a claim directly against the Fund.  His application against the Fund must therefore be dismissed.

In Hintz v. Western Airlines, AWCB Decision No. 91-0053 (February 28, 1991), the employer contended a prior decision did not direct payment of benefits, the employer acted in accordance with the earlier decision, and consequently, the employer’s controversion was valid.  The employer also argued the employee had no standing to raise the issue of a frivolous controversion, and cited Mullins v. Municipality of Anchorage, AWCB Decision No. Unassigned (February 6, 1991), in support of its position.  Hintz held:

We find Defendants’ [sic] misinterpreted Mullins.  We did not say in Mullins that an Employee has no standing to raise the issue of a frivolous controversion under AS 23.30.155(o) (footnote omitted).  What we said was that the ‘20 percent penalty under either AS 23.30.155(e) or (f) is not necessarily the remedy for a frivolous controversion.  To get the 20 percent penalty, an employee must meet the requirements of either subsection 155(e) or 155(f)’ (citation omitted).  

Hintz at 9.


Hintz, in a related footnote stated:

Defendants apparently rely upon the language in subsection 155(o) which says ‘The board shall promptly notify the division of insurance if the board determines that the employer’s insurer has frivolously or unfairly controverted compensation,’ to contend that only the board can raise an issue of a violation of subsection 155(o).

There are many instances in the Act where the board must act, but we have never interpreted that to mean that we alone have standing to raise the issue.  See 
AS 23.30.095(d); AS 23.30.110(g); AS 23.30.122; AS 23.30.175(a); 
AS 23.30.200(b); AS 23.30.220(b).  In addition to raising these issues on our own motion, we have always permitted a party affected by one of the sections of the Act to bring to our attention the need to act.  We interpret the Act this way because the legislature has not provided funds and staff so we can monitor and review every injury and every action by the employer/insurer.  We agree with the legislature that it is more efficient and less burdensome to taxpayers to administer the system in this fashion.

Hintz at 14, n. 7.

In Bailie v. Evans Aviation, Inc., AWCB Decision No 91-0225 (August 22, 1991), a collection agency filed a claim on behalf of a medical provider.  The employer contended the agency had no standing to bring the claim, as the injured employee had never filed a “claim,” and had not been joined in the collection agency’s claim, but had filed a report of injury.  Bailie held the collection agency, as assignee of the medical providers who treated Bailie after his injury, had standing to bring a claim for two reasons.  First, while the employee refused to file a claim or otherwise prosecute his right to benefits, he nevertheless signed and filed an injury report.  Bailie found this injury report “a sufficient initiation of a compensation claim” by the employee and second, Alaska has a statutory framework, which allows health care providers to bring claims on their own behalf.

In Smith v. Cook Drilling, AWCB Decision No. 03-0188 (August 8, 2003), a deceased worker’s mother filed a claim for death benefits on behalf of the decedent’s children.  The employer contended the mother had no standing to bring the claim, and argued lack of causation.  Smith denied the claim “without prejudice” on causation grounds, finding a lack of medical evidence supporting it.  Smith did not, however, explain how it decided the merits of the claim without first deciding if the party bringing the claim had standing to bring it.

In Doan v. Emerson GM Diesel, AWCB Decision No. 06-0250 (September 7, 2006), the SIF, which was a joined party, proffered discovery requests to the employee.  The employee argued the SIF had not been ordered to reimburse the employer, and consequently, the SIF had a relationship only with the employer, not with the employee.  He further argued the SIF was designed as a limited reimbursement scheme for employers, there was no evidence of employee misrepresentation to the SIF, and the SIF had no standing to claim reimbursement from the employee, so it was not entitled to employee discovery.  The employee argued the SIF should be dismissed from the proceeding, and a protective order should be issued regarding the SIF’s discovery requests propounded to the employee.  

The SIF contended it had a statutory duty to investigate fraud allegations, where the SIF might be required to reimburse an employer.  It contended its enabling statute conferred standing and as a party it had discovery rights.  Doan held:

We find the provisions cited above clearly show legislative intent for the SIF to be granted status as a party to any litigation that could affect it.  AS 23.30.040(g) specifically authorizes the attorney general to represent the SIF in litigation to prevent fraud or excessive claims.  That provision does not limit the SIF’s ability to defend itself to cases involving fraud or excessive payments resulting from an insurer’s actions.  We find the SIF has standing as a party which may have a right to relief in our proceedings.  We conclude it is properly joined as a party to this claim, and has full standing to pursue discovery and file pleadings.

Doan at 7.

In Tucker v. Charles Hennager / Sunshine Services, Inc., AWCB Decision No. 07-0362 (November 30, 2009), an injured worker filed a claim against an uninsured employer and the Workers’ Compensation Benefits Guaranty Fund (fund) and joined the parties and claims.  Applying the express language from AS 23.030.082(c), Tucker held the fund had standing to assert the same defenses as an insured employer.  Tucker also concluded the fund had to remain joined as a party, as one against whom a right to relief may exist.  Accord, Simons v. Fairbanks Nissan, AWCB Decision No. 06-0017 (January 24, 2006); Sorel v. All American Towing, AWCB Decision No. 09-0109 (June 10, 2009); Morton v. AK North Country Enterprises, AWCB Decision No. 09-0145 (August 25, 2009); Johnson v. Econolodge, AWCB Decision No. 09-0150 (September 11, 2009).
As for “notice” and joinder,” in Barrington v. Alaska Communication Systems, Inc., AWCAC Decision No. 033 (February 12, 2007), the appeals commission affirmed a Board decision denying a medical provider’s claim for payment from the workers’ compensation insurer for his services to an injured worker who had settled her claim, including waiver of past and future medical care.  The provider argued he should have been notified of the settlement or joined, as it affected his bill.  The commission stated, in relevant part:

AS 23.30.097(d) requires an employer to pay ‘the employee’s bills.’  The employer’s liability to furnish medical care is owed to the employee.  The bills must be paid to the persons entitled under AS 23.30.030(4) only because the employer must furnish medical treatment to the injured employee (footnote omitted).  AS 23.30.097(d) directs the employer to pay the employee’s bills for medical treatment, but it does not give every person who bills the employer an independent right to relief in the sense of a right to a claim in which the employee is not the real party in interest.  AS 23.30.030(4) requires the insurer to pay ‘to the person entitled to them the benefits conferred by this chapter . . . and is enforceable in the name of that person.’  The benefits of the act are conferred on the employee and his beneficiaries.  Thus, although AS 23.30.030(4) permits a medical provider to file a claim in his own name, the real party in interest is the employee, not the provider (emphasis in original).

AS 23.30.030(4) and 8 AAC 45.040(c) do not compel the employee to join every creditor who may have provided services or treatment of the workers’ compensation injury.  The physician stands in the same position as the manufacturer of eyeglasses, the physical therapist, the operator of a clinic, and the ambulance service: a provider of medical services to the employee.  A medical provider’s interest in the workers’ compensation claim is merely economic (footnote omitted) a partial embodiment of the interest the employee has in being awarded medical benefits.  Because the employee’s claim was not for ‘medical benefits except those provided by Dr. Barrington’ Dr. Barrington’s economic interest was represented in the employee’s claim.

If we were to adopt Dr. Barrington’s view, hearings on claims would be crowded with additional parties and final hearings would be delayed as new parties were added.  Most claims would not achieve settlement because future creditors could not be joined, so that there would be no finality in any settlement.  More importantly, the employee would, by having to join all his creditors, lose control of the right to settle his or her claim and dispose of the employer’s liability.  This would erode the employee’s right to ‘reach an agreement in regard to a claim for injury or death under this chapter’ (footnote omitted).


Dr. Barrington has a ‘right to relief’ against the employer under the act, but that right flows through the employer’s liability to the employee; unless he is able to demonstrate employer liability to the employee, the employer need make no payment to him.  Thus, if Dr. Barrington files a claim in his own name, he must join the employee under 8 AAC 45.040(a) and he must be prepared to prove the employee is entitled to benefits under 8 AAC 45.040(b).


In this case, Dr. Barrington’s claim was denied because the employee, the real party in interest, had waived all right to payment of compensation or benefits by the employer in return for a certain sum.  The employer’s liability to the employee was extinguished in the settlement with the employee.  Dr. Barrington was not denied due process by the board’s decision anymore than if he had brought a claim against the wrong employer -- his ‘right to relief’ is dependent upon the existence of employer liability to the employee.  A claimant is not denied procedural due process if the board refuses to decide the merits of a claim barred by prior settlement or, for example, the statute of limitations.

Barrington, AWCAC Decision No. 033, at 8-9.

Dr. Barrington appealed the commission’s decision to the Alaska Supreme Court.  After the appeals commission’s Barrington decision but before Barrington was resolved on appeal, the commission addressed another appeal involving, among other things, an injured worker’s claim for a penalty on medical bills.

In Municipality of Anchorage v. Monfore, AWCAC Decision No. 081 (June 18, 2008), the appeals commission addressed a Board decision awarding permanent partial impairment (PPI), a penalty against an employer for late paid medical bills, and a penalty against an employer based upon a controversion allegedly made “without sufficient evidence” (id. at 1).  The appellant asserted the board erred by finding an employer’s medical evaluator’s letter was not substantial evidence overcoming the presumption that a claim based on an attending physician’s rating was compensable, and in relying on the latter doctor’s rating absent a complete report.  The appellant also maintained the board erred in penalizing the employer for failing to “secure” bills and statements from a medical provider.  The appellant further contended the board failed to consider, before awarding a penalty, the medical provider’s claim was not “valid and enforceable” unless and until the board excused the provider’s failure to give statutory notice of treatment, and this failure was effectively “a bar to the employee’s claim for payment.”  The appellee opposed these assertions, and cross-appealed, contending the penalty on medical benefits should be paid to him, as the medical provider was paid as a direct result of his “contacts with the employer’s adjuster.”   

In light of these issues, Monfore determined it was required to: 1) decide “if the board had substantial evidence in its record” to support the board’s determination of the employee’s PPI rating, 2) if “the board correctly applied” the Alaska Supreme Court’s rule for awarding a penalty against an employer for a frivolous controversion, 3) to construe the relationship between AS 23.30.095(c), AS 23.30.097(d) and AS 23.30.155(e) “to determine when a medical bill is ‘due,’” and 4) “decide if a penalty on a medical bill is owed to the medical provider or the employee” (id. at 2).
Monfore decided the board’s findings regarding the rating and penalty were “not fully supported by substantial evidence in the record,” contained “internal inconsistencies that make it difficult for the commission to review the board’s decision,” and remanded the case “with instructions to the board for further findings” (id.).  It also stated a medical provider’s “[f]ailure to provide” sufficient notice adequate to alert the board and the employer of the general scope of treatment “acts as a claim-bar,” and the burden of medical reporting is on the treatment provider.  Monfore concluded in this regard, the board’s assessment of a penalty based on the employer’s failure to “secure” reports and statements “was error” and remanded the penalty issue.  It further concluded penalties on late paid medical expenses are owed to the medical provider, not the patient.  Monfore also said:

Because Providence Alaska Medical Center was not a party to the proceeding before the board, and there is no evidence that the employee was authorized to act on its behalf, the board should have required Providence, as the real party in interest, to appear before adjudicating Providence’s interests where Providence’s conduct is alleged to result in a bar to the employee’s claim for payment.

Id.

Monfore further stated:

The Municipality asserted, as a defense to the penalty, that Providence failed to file timely notice of treatment.  The board made no attempt to require Providence to appear as an interested party, notwithstanding that a ‘person who may have a right to relief in respect to or arising out of the same transaction or series of transactions should be joined as a party’ (footnote omitted).  There was no evidence in the record that Providence was informed of the request for penalty and authorized Monfore to act on its behalf (footnote omitted).  When, as here, a penalty is contested based on a claim bar raised by the provider’s failure to give timely notice under AS 23.30.095(c), the provider entitled to the penalty being adjudicated should be informed of the matter prior to the board’s adjudication, and given an opportunity to appear, or to authorize another to proceed on its behalf (footnote omitted).  

Monfore at 15.

In a footnote, Monfore explained:

The claim for medical treatment is Monfore’s claim, AS 23.30.095(c), and Providence’s right to a penalty is dependent on the compensability of Monfore’s claim, but Monfore has no personal interest in the penalty on late payment of Providence’s bill.  Absent ratification by Providence, or its agreement to be bound by the outcome, the board should require the real party in interest to prosecute the claim for a penalty.  See Burns v. Anchorage Funeral Parlor, 495 P.2d 70, 73-74 (Alaska 1972); Municipality of Anchorage v. Baugh Constr. & Eng. Co., 722 P.2d 919, 925-26 (Alaska 1986); Ruggles v. Grow, 984 P.2d 509, 511-13 (Alaska 1999); Tlingit-Haida Reg’l Elec. Auth. v. State, 15 P.3d 754, 769 (Alaska 2001).

Monfore at 16, n. 120.

In Barrington v. Alaska Communications Systems Group, Inc., 198 P.3d 1122 (Alaska 2008), issued after Monfore, on October 24, 2008, the Alaska Supreme Court noted there can be more than one “real party in interest in a given law suit or claim” and recognized “the board regulations do not use the term ‘real party in interest’ in discussing the status of parties” and the court used the term in its decision “only because the appeals commission used the term” (id. 1128-1129).  The court said:

By regulation, in board proceedings a person other than the injured worker ‘shall join’ the employee as a party (footnote omitted).  Unlike the Alaska Civil Rules, board regulations do not otherwise clearly distinguish between permissive and compulsory joinder (footnote omitted).  8 AAC 45.040(c) states that a person who ‘may have a right to relief in respect to or arising out of the same transaction . . .  should’ be joined.  This subsection seems to give the board some discretion in deciding whether to allow or require joinder.  But the board’s discretion is not absolute; in this case, Dr. Barrington was a necessary party whose absence, as we will see, violated due process (footnote omitted).

Barrington at 1129. 

The Alaska Supreme Court in Barrington rejected the employer’s argument that Dr. Barrington could only be joined as a party to the settlement of his patient’s claim if he took “affirmative steps” to be joined before the settlement was final.  It stated the employer could have joined Dr. Barrington as a party to the injured worker’s claim “but did not” (id.).  The employer in Barrington argued the injured worker’s Board-approved settlement waived Dr. Barrington’s independent right to subsequently file his own claim for medical services rendered, and while the appeals commission accepted this argument, the Alaska Supreme Court rejected it, noting:

We agree with the appeals commission that AS 23.30.030(4) and 8 AAC 45.040 do not require joinder of every healthcare provider in every case.  But we conclude that they required joinder of Dr. Barrington because he potentially had a right to relief, Williams could not adequately advocate for him, and his absence affected his ability to protect his interest.

. . .

The decision whether joinder is necessary in a civil suit is a practical one (footnote omitted).  Our analysis in this case turns on practical considerations as well.  In a workers’ compensation case, there is often a unity of interest between the employee and her physicians.  The employee wants benefits, including future medical benefits, and will present providers’ past bills to the board so it can order payment. . . .  In most cases, joinder of all physicians who have provided treatment would be ‘a spectacularly wasteful expenditure of resources and effort’ (footnote omitted).  But in some cases the interests of the employee and the healthcare provider differ sufficiently that the employee is adverse to a medical provider or cannot adequately represent the provider’s interest (footnote omitted).

Id. at 1129-30. 

It was undisputed the injured worker in Barrington settled her case for an amount she knew was inadequate to pay all her outstanding medical bills, which included Dr. Barrington’s bill.  As the interests of Dr. Barrington and his former patient had thus “diverged,” the court determined Dr. Barrington’s absence from the board proceeding affected his ability to protect his interest (id. at 1131).  Furthermore, the court said Dr. Barrington’s absence created a risk of further litigation over his bills, did not provide complete relief, and subjected the employer to a risk of inconsistent obligations.  Consequently, the court held the board erred in failing to join Dr. Barrington to the claim before approving the settlement “when there was a real risk that he would be unable to protect his interest and that the existing parties might not be afforded complete relief” (id. at 1131-32).  The Barrington court further reasoned:

In the abstract, board regulations appear adequate to protect the due process interests of healthcare providers in board proceedings.  But the manner in which the board applied the regulations here subjected Dr. Barrington to the risk that he would be unable to obtain payment for his services.  When a judgment has the effect of destroying a person’s rights, failure to join a person to the action from which the judgment arose may amount to a violation of due process (footnote omitted).

Id. at 1133.

In Martech Construction Co. v. Ogden Environmental Services, Inc., 852 P.2d 1146 (Alaska 1993), the Alaska Supreme Court addressed a joinder dispute under Civil Rule 19.  Martech argued the lower court erred by refusing to join Ogden, which had previously signed a release of all claims with Martech, to a lawsuit brought against Martech by another contractor, Cummins.  The court noted the lawsuit against Martech and Cummins “will necessarily make an adjudication about the relationship between Martech and Ogden,” but Martech, the party seeking joinder “can be found not liable to Cummins without Ogden being joined as a party,” and “Cummins would be afforded complete relief if Martech is found to be liable.”  Id. at 1155.  The court further concluded evidence needed to make the determination of any agency relationship between Martech and Ogden can be obtained from Ogden “as a witness,” so it was unnecessary to join Ogden as a party.  Id. at 1156.

In City of Kenai v. Estate of Watson, AWCAC Decision No. (January 25, 2010), the commission said, in respect to joinder of potential parties in a settlement:

Whether joinder is necessary in a particular case is based on practical considerations (footnote omitted). . . .   


First, the commission concludes that Barrington v. Alaska Communications Systems Group, Inc., (footnote omitted) does not require that Hensler be joined as a necessary party to the settlement agreement.  Barrington held that when an ambiguous settlement agreement bears a ‘real risk’ of disposing of a third party’s interest, that third party must be notified and given an opportunity to present his claim (footnote omitted).  This standard is higher than the board’s interpretation that the error in Barrington was approving ‘a settlement in which a non-party’s rights were affected without notice to that person’ (footnote omitted; emphasis in original). . . . 

Estate of Watson, 14-16.

8 AAC 45.050.  Pleadings.  (a) A person may start a proceeding before the board by filing a written claim or petition. . . . 

8 AAC 45.082.  Medical treatment. (a) The employer’s obligation to furnish medical treatment under AS 23.30.095 extends only to medical and dental services furnished by providers, unless otherwise ordered by the board after a hearing or consented to by the employer. . . . 


(b) In this section ‘provider’ means any person or facility as defined in 
AS 47.08.140 and licensed under AS 08 to furnish medical or dental services, and includes an out-of-state person or facility that meets the requirements of this section and is otherwise qualified to be licensed under AS 08.

. . .

(d) Medical bills for an employee’s treatment are due and payable within 30 days after the date the employer received the medical provider’s bill and a completed report on form 07-6102.  Unless the employer controverts the prescription charges or transportation expenses, an employer shall reimburse an employee’s prescription charges or transportation expenses for medical treatment within 30 days after the employer received the medical provider’s completed report on form 07-6102 and an itemization of the prescription numbers or an itemization of the dates of travel, destination, and transportation expenses for each date of travel.  If the employer controverts

(1) a medical bill or if the medical bill is not paid in full as billed, the employer shall notify the employee and medical provider in writing the reasons for not paying all or a part of the bill or the reason for delay in payment within 30 days after receipt of the bill and completed report on form 07-6102;

(2) a prescription or transportation expense reimbursement request in full, the employer shall notify the employee in writing the reason for not paying all or a part of the request or the reason for delay within the time allowed in this section in which to make payment; if the employer makes a partial payment, the employer shall also itemize in writing the prescription or transportation expense requests not paid.

The United States Supreme Court explained dicta in Cohen v. Virginia, 19 U.S. 264 (1821):

It is a maxim not to be disregarded, that general expressions, in every opinion, are to be taken in connection with the case in which those expressions are used.  If they go beyond the case, they may be respected, but ought not to control the judgment in a subsequent suit when the very point is presented for decision.  The reason of this maxim is obvious.  The question actually before the Court is investigated with care, and considered in its full extent.  Other principles which may serve to illustrate it, are considered in their relation to the case decided, but their possible bearing on all other cases is seldom completely investigated.


The Alaska Supreme Court reflected this same well-established view of dicta and said in Scheele v. City of Anchorage, 385 P.2d 582, 583 (Alaska 1963):

We look upon what we said in the Schaible case, regarding the prospective effect of that decision as obiter dictum, since it was not necessary to the decision in the case (footnote omitted).  Being obiter dictum it is not binding upon us in this case (footnote omitted).  Not until it was raised in the instant case have we had the question squarely before us whether the rule in Schaible should be applied retrospectively or prospectively only.  Now that we have been enlightened by briefs and arguments of counsel in the case presently before us and have had the benefit of further research and more mature consideration of our own, we are convinced that the dictum in the passage quoted above from our opinion in Schaible was erroneous and we, therefore, disavow it.


In Bailey v. Litwin Corp., 780 P.2d 1007, 1011 (Alaska 1989), the Alaska Supreme Court said in reference to language from a prior case, “Any suggestion to the contrary is dicta, and may be disregarded.”

Wood v. Quest Diagnostics, Inc., AWCB Decision No. 10-0122 at 11-12 (July 13, 2010), defined “dicta” and “dictum” as follows:

Black’s Law Dictionary (Fifth Edition 1979) defines the following terms:

Dicta. Opinions of a judge which do not embody the resolution or determination of the court.  Expressions in court’s opinion which go beyond the facts before the court and therefore are individual views of author of opinion and not binding in subsequent cases (citations omitted).

Dictum. A statement, remark, or observation. . . . The word is generally used as an abbreviated form of obiter dictum, ‘a remark by the way’. . . .  Statements and comments in an opinion concerning some rule of law or legal proposition not necessarily involved nor essential to determination of the case in hand are obiter dictum, and lack the force of an adjudication (citations omitted).

In Kirks v. Mayflower Contract Services, AWCB Decision No. 93-0313 (December 9, 1993), a party relied upon language in a footnote in an Alaska Supreme Court decision.  Kirks stated: “Since it is only dicta,” the case in question “cannot be cited” for the proffered legal principle (id. at 7).  See also Marble v. Exxon Corp., AWCB Decision No. 93-0336 (December 22, 1993).

Judge Pierre N. Leval stated in his Madison Lecture:

A dictum is an assertion in a court’s opinion of a proposition of law which does not explain why the court’s judgment goes in favor of the winner.  If the court’s judgment and the reasoning which supports it would remain unchanged, regardless of the proposition in question, that proposition plays no role in explaining why the judgment goes for the winner.  It is superfluous to the decision and is dictum.  The dictum consists essentially of a comment on how the court would decide some other, different case, and has no effect on its decision of the case before it.

81 N.Y.U.L. Rev. at 1249, 1256-58.

Rule 17.  Parties Plaintiff and Defendant -- Capacity.  (a) Real Party in Interest. Every action shall be prosecuted in the name of the real party in interest.  An executor, administrator, guardian, trustee of an express trust, a party with whom or in whose name a contract has been made for the benefit of another, or a party authorized by statute may sue in that person’s own name without joining the party for whose benefit the action is brought. . . .  No action shall be dismissed on the ground that it is not prosecuted in the name of the real party in interest until a reasonable time has been allowed after objection for ratification of commencement of the action by, or joinder or substitution of, the real party in interest; and such ratification, joinder, or substitution shall have the same effect as if the action had been commenced in the name of the real party in interest.

Rule 19.  Joinder of Persons Needed for Just Adjudication.  (a) Persons to Be Joined if Feasible.  A person who is subject to service of process and whose joinder will not deprive the court of jurisdiction over the subject matter of the action shall be joined as a party in the action if (1) in the person’s absence complete relief cannot be accorded among those already parties, or (2) the person claims an interest relating to the subject of the action and is so situated that the disposition of the action in the person’s absence may (i) as a practical matter impair or impede the person’s ability to protect that interest or (ii) leave any of the persons already parties subject to a substantial risk of incurring double, multiple, or otherwise inconsistent obligations by reason of the claimed interest.  If the person has not been joined, the court shall order that the person be made a party.  If the person should join as a plaintiff but refuses to do so, the person may be made a defendant, or, in a proper case, an involuntary plaintiff.  If the joined party objects to venue and joinder of that party would render the venue of the action improper, that party shall be dismissed from the action.

(b) Determination by Court Whenever Joinder Not Feasible.  If a person as described in subsection (a)(1) -- (2) hereof cannot be made a party, the court shall determine whether in equity and good conscience the action should proceed among the parties before it, or should be dismissed, the absent person being thus regarded as indispensable.  The factors to be considered by the court include: first, to what extent a judgment rendered in the person’s absence might be prejudicial to the person or those already parties; second, the extent to which, by protective provisions in the judgment, by the shaping of relief, or other measures, the prejudice can be lessened or avoided; third, whether a judgment rendered in the person’s absence will be adequate; fourth, whether the plaintiff will have an adequate remedy if the action is dismissed for nonjoinder. . . .

ANALYSIS

1) Does Employee have standing to claim a penalty for his medical providers, who have not expressly authorized him to represent their interests, have not been joined as parties in Employee’s claim, and have not filed their own claims?

The Alaska Workers’ Compensation Act (Act) and its implementing regulations do not use the terms “standing” or “real party in interest.”  Administrative regulations, and decisional law interpreting those regulations, provide the legal framework for identifying the status of those who can file claims, and seek and obtain hearings in workers’ compensation cases.  Employee’s claim includes his request for a penalty on payments he contends were made late to his medical providers and a penalty on late reimbursements to him, from the providers.  By Employee and Employer’s agreement, once reimbursed by Employer, his medical providers were to reimburse Employee funds he had paid them from his own pocket.  Thus, Employee reasons if Employer was late reimbursing Employee’s medical providers, the providers and he are both owned a penalty -- the providers because they were paid late, and Employee because his providers could not reimburse his funds timely as Employer had not timely paid its obligation to the medical providers.  

Experience shows medical providers who provide services to injured workers in workers’ compensation claims like to be paid promptly.  Some medical providers refuse to continue treating injured workers unless and until their outstanding bills for medical services to the patient are paid.  Employee has a similar personal interest in ensuring his medical providers are paid quickly.  His interest relates to his desire for continuing or future medical care from providers not concerned about tardy payments.  As a public policy matter, consistently late medical payments, or a need for a medical provider to litigate with an insurer to obtain payment or a penalty on late payments, could have a chilling effect on a provider’s willingness to treat Employee, or injured workers in general.  Medical providers, willing to treat injured workers, are a vital part of the workers’ compensation system.  The law intends this system as a simple and summary way to adjudicate claims, and as a quick, efficient fair and predictable way to provide medical and other benefits at a reasonable cost to employers.  Allowing injured workers to bring claims for payment of their medical providers’ bills and penalties on late bills further that legislative intent by keeping the system simple.

Penalties under the Act are an incentive and are designed to encourage and enforce timely compensation payments.  Therefore, assuming for the sake of argument the civil law “standing” and “real party in interest” concepts apply to administrative workers’ compensation cases, Employee through counsel articulated a personal interest in a penalty payable to his medical providers sufficient to accord him “standing” to make the claim.  Employee established “interest-injury” standing by demonstrating he has a “sufficient personal stake” in the outcome of the penalty controversy and “an interest which is adversely affected by the complained-of conduct.”  In additional to Employee’s interest in making sure his medical providers are paid promptly so he may enjoy continuing care, if Employer was late paying Employee’s medical providers, his providers necessarily could not reimburse Employee, making his payments under the settlement late as well.  While Employer clearly has no control over when a medical provider reimburses Employee once the provider receives the money from Employer, if Employer untimely pays the providers the funds from which Employee is to be reimbursed, the reimbursement from the medical providers to Employee will be late as well.  Employee has thus demonstrated an interest in getting his medical providers paid timely and in obtaining a penalty for them and for him if it is ultimately determined the payments were late.  He has a personal stake in the penalty both on his potentially late reimbursements from the providers, and as late payments to his providers may affect his ability to receive medical care.  Employee’s interest and injury are more than just an “identifiable trifle” and are clearly sufficient to establish civil law “standing” for him to “fight out a question of principle.”  
Employer’s reliance on Monfore on the standing issue is not persuasive for several reasons.  First, the employer in Monfore did not assert on appeal the employee lacked “standing” to make a penalty claim for the provider.  Second, the employer did not claim the employee was not the “real party in interest.”  Consequently, these legal concepts were not critical to the appeal and had the commission not commented upon them, the result in Monfore on the issues actually raised would have been the same.  By definition, therefore, Monfore’s discussion of standing and the real party in interest was dicta.  This is not to say the commission’s dicta should be ignored completely.  But Monfore’s value as binding precedent does not include its statements about standing, notice, the real party in interest or joinder; these were not issues before the commission. 

Judge Pierre N. Leval’s published comments apply here.  Monfore’s discussion of standing and the real party in interest “does not explain why” the commission’s Monfore decision “goes in favor of the winner.”  The United States Supreme Court recognized early on questions actually before a tribunal are “investigated with care, and considered” to their “full extent.”  Issues not squarely before the fact-finder are not.  Other principles which may illustrate the issues are “considered in their relation to the case decided” but “seldom completely investigated.”  Barrington illustrates this point by clarifying, contrary to Monfore’s dictum, that there may be more than one proper party to bring a claim, and in stating the board has “some discretion” in whom to join, as will be discussed below.
Next, if for the sake of argument Monfore’s comments about standing and the real party in interest were precedent, Monfore did not say the employee lacked standing and could not bring the claim for a penalty.  It said the board “should” require “the real party in interest” to bring the penalty claim.  Monfore did not say the board “shall” do so.  The applicable regulation does not use the word “shall” either and makes a distinction between claims made by one other than the injured worker -- in which case the claimant “shall” join the injured worker as a party -- and other joinder situations where those who may have a right to relief arising out of the same transaction “should” be joined.  If Monfore is precedent on this point at all, it is “permissive precedent.”

More importantly, several months after Monfore, the Alaska Supreme Court’s Barrington decision clarified there can be more than one “real party in interest in a given law suit or claim” and the “regulations do not use the term ‘real party in interest’ in discussing the status of parties.”  Barrington said the administrative regulations “appear adequate to protect the due process interests of healthcare providers” in claims.  In this instance, there is no convincing evidence or argument Employee is not a proper party to bring the penalty claim.  By contrast, there is an adversity of interest between Employee and Employer, but not between Employee and his medical providers for whom he claims a penalty.  Employee and his medical providers have a common interest -- getting Employee’s work-related medical bills paid promptly, and providing a penalty to the providers if they were not -- and he can adequately protect it.  There is no evidence he cannot.

Lastly, Employer’s standing argument, if taken to its logical conclusion, would mean employees also lack standing to make claims for their provider’s medical bills, when the bills have not been paid.  The law clearly requires the employer to pay unpaid medical bills directly to the providers; employees are not entitled to receive payments for medical bills owed to their medical providers.  There is no significant difference between an injured worker making a claim for his unpaid medical bill, which under statute must be paid directly to the medical provider, and making a claim for a penalty on that same bill, which under statute also must be paid directly to the medical provider.  An employee’s interest is similar in both situations -- he wants his medical providers paid so he can continue to receive treatment or obtain additional care in the future, if needed.  Employer’s standing argument logically would apply to employees making claims for payment of medical care, and could require employees to file petitions seeking joinder of each medical provider to whom a bill is owed.  Some injured workers obtain treatment from dozens of medical providers.  As discussed below, requiring medical providers to file answers to petitions in workers’ compensations cases may have a chilling effect on the providers’ willingness to treat injured workers.  Medical care is a core benefit in the workers’ compensation system.  Requiring notice to, or joinder of, every medical provider in every disputed claim would be “a spectacularly wasteful expenditure of resources and effort.”  The Act, regulations, and administrative decisions interpreting the law, with limited exceptions, have always allowed an injured worker to raise issues and bring claims for benefits payable to others.  Employer has not persuaded otherwise.  Employee has standing.
2) Must all medical providers, to whom a late payment penalty may be awardable, be given notice of Employee’s claim for a penalty on their behalf, or joined as parties to his claim for penalties?

No party in this case has petitioned for joinder of any medical provider to Employee’s claim for a penalty.  Employer, by its reference to Monfore contends the medical providers should at minimum be notified of Employee’s penalty claim, or required to file their own claims, and implies at best they should be joined in his claim.  Employer’s reliance on Monfore on the notice and joinder issues is similarly not persuasive.  Monfore determined in dictum, because the medical provider “was not a party to the proceeding before the board” and there was no evidence “the employee was authorized to act on its behalf,” the board “should have required [the provider] as the real party in interest, to appear before adjudicating” the provider’s interests, where the provider’s “conduct is alleged to result in a bar to the employee’s claim for payment.”  As discussed above, this discussion in Monfore, which did not explain why the winner won, made no difference in the case’s outcome.  As the notice and joinder issues were not squarely before the commission, they were not briefed or argued fully and the commission did not have the benefit of either party’s legal arguments or analysis on these issues.  By definition, they are dicta.
Barrington noted by regulation, a person other than the injured worker ‘shall join’ the employee as a party, and the applicable workers’ compensation regulations do not otherwise clearly distinguish between “permissive and compulsory joinder.”  Civil Rules 17 and 19 deal with real parties in interest and joinder respectively, in civil trials.  Tlingit-Haida said Rule 19 does not directly apply to administrative law cases.  Tlingit-Haida also said Rule 19 gives good guidance when an indispensible party has not been joined and should be applied in the first instance where the case may be appealed to a trial court, which is required to use the rule.  But here, decisions are not appealed to a trial court and the commission does not use the Civil Rules for its procedures.  Using complicated civil rules in workers’ compensation proceedings is contrary to the legislature’s intent, which includes simple and summary procedures, not bound by formal civil rules of procedure.

Employee’s case presents a situation contrasting Sherrod, Barrington, and Estate of Watson, cases which addressed joinder.  Sherrod said a health insurer had to be joined to Sherrod’s claim where it continued to dun him with payment requests and where there was a possibility he was personally liable for the reimbursements.  Here, there is no evidence Employee is being dunned by any of his medical providers for a penalty on any late medical payments.  There would be no legal basis for Employee to owe a penalty to any of his medical providers under the Act.  Under §097(f), Employee is not even liable to providers for his medical bills.  Thus, there is no reason to notify or join his medical providers under Sherrod.  

In Barrington, the failure to join Dr. Barrington to a claim and settlement was a due process violation because the failure to join presented a real risk Dr. Barrington may not be able to obtain payment of his bill from any source.  Dr. Barrington and his patient had conflicting interests, as she settled her claims and purportedly waived his rights to medical payments from the employer for an amount less than the total amount of her bills, and then filed for bankruptcy protection.  In the instant case, Employee filed a claim for payment of his medical provider’s bills and seeks a penalty payable to the providers, and to him.  Thus, this situation is the opposite of Barrington and Employee is actually protecting his medical providers’ rights.  

As Barrington said, the regulations give “some discretion in deciding whether to allow or require joinder.”  Dr. Barrington was a necessary party whose absence violated his due process. The employer could have joined Dr. Barrington, but did not.  The same is true here.  If Employer has concerns about one or more medical providers’ absence as parties to Employee’s claim, Employer could petition to join any medical providers, but to date has not.  

Barrington agreed with the appeals commission that the Act and regulations “do not require joinder of every healthcare provider in every case.”  Barrington set forth a three-part test for joinder.  The law requires joinder if: 1) a person potentially has a right to relief, 2) the employee cannot adequately advocate for him, and 3) his absence affects his ability to protect his interest.  Joinder is a “practical” determination.

Applying this test to Employee’s case: 1) All of Employee’s medical providers potentially have a right to relief because each has a right to file its own claim for the same medical bill payment and any related interest and penalty.  But none have and experience shows it is not likely any will file a claim for a penalty, regardless of whether Employee prevails on his pending penalty claim.  No case has been found in which an employee has filed a claim for a penalty payable to a medical provider, lost, and the provider then filed its own claim for the same penalty.

Furthermore, 2) there is no evidence or persuasive argument supporting Employer’s contention Employee cannot adequately advocate for his medical providers.  Unlike in Barrington, here there is a “unity of interest” between Employee and his medical providers.  Employee wants benefits, including the opportunity for future medical benefits, and presented providers’ past bills to obtain an order for payment.  He seeks a penalty on any bills paid late.  Employee will need to prove his case on its merits by presenting evidence of when either he or the medical providers presented the legally required medical bills and related medical records to Employer for payment.  If any medical providers’ participation in this case is required, it can be obtained by calling the providers as witnesses.  Martech.  Providers are not the only ones who provide evidence of medical bills and records to employers.  Experience shows often the employee can prove when he served the required documents on the employer to trigger the obligation to pay a medical benefit.  The providers, as witnesses, may not even be necessary to prove the penalty case.  It is not necessary to notice or join a litany of medical providers under these facts and circumstances.  

Lastly, 3) the providers’ absence as parties does not affect their ability to protect their interests, as any decision denying benefits to the medical providers based on Employee’s claim would not be binding on the providers, because they are not parties and res judicata and collateral estoppel would not bind them.  There is a theoretical risk of “inconsistent obligations” in the sense Employee could conceivably do a poor job presenting the penalty case for his providers, and lose.  The providers could subsequently file their own claims for the same penalty, do a better job, and prevail.  But this risk is not a “real risk” or substantial because as stated above, experience shows it is unlikely the providers would ever file their own claims for a penalty.  The insignificant risk of inconsistent obligations does not outweigh the significant time and expense of noticing or petitioning and serving numerous medical providers to notify them of, or join them in, a claim for a penalty, which claim can be presented adequately by Employee who has a vested interest in the issue and the right to bring a claim.

In Estate of Watson, the commission noted when there is no real ‘real risk’ of disposing of a third party’s interest, the third-party need not be joined in a settlement.  As discussed above, there is no real risk Employee’s actions are likely to result in the providers’ inability to obtain payment of their bills or a penalty on the bills if the payments are ultimately determined to be late.  Thus, there is no reason to notify or join his medical providers under Estate of Watson.  

Barrington stated in most cases, “joinder of all physicians who have provided treatment would be ‘a spectacularly wasteful expenditure of resources and effort.’”  This is one of those cases.  There is no evidence the interests of Employee and his healthcare providers “differ sufficiently that the employee is adverse to a medical provider or cannot adequately represent the provider’s interest.”  There is no evidence “the existing parties might not be afforded complete relief” unless all of Employee’s medical providers are noticed of his claim and either given the opportunity to participate, or are joined as parties.  If Employee wins his pending claim, he will have been afforded compete relief.  If Employee loses, Employer has no obligation under Employee’s claim and has also been afforded complete relief.  As this case is currently configured, a decision awarding or denying Employee’s penalty claim cannot have the effect of “destroying a person’s rights,” who is not a party and failure to join a medical provider to Employee’s claim cannot amount to a violation of any medical provider’s due process.  The decision on the merits would not be binding upon any non-parties.  

Barrington addresses issues similar to the dicta in Monfore, and has precedential and persuasive value greater than Monfore.  As was the case with standing, even if, for the sake of argument, Monfore’s dicta about notice and joinder apply to this case, Monfore only says “should” not “shall.”  There is no persuasive evidence or argument necessitating notice to, or joinder of, any of Employee’s health care providers.
CONCLUSIONS OF LAW

1) Employee has standing to claim a penalty for his medical providers, who have not expressly authorized him to represent their interests, have not been joined as parties in Employee’s claim, and have not filed their own claims.

2) All medical providers, to whom a late payment penalty may be awardable, need not be given notice of Employee’s claim for a penalty on their behalf, or joined as parties to his claim for penalties.


ORDER
1) Employee has standing to claim a penalty for his medical providers.

2) Medical providers, to whom a late payment penalty may be awardable, need not be given notice of Employee’s claim for a penalty on their behalf, or joined as parties to his claim.

3) Either party may request a prehearing conference or file a request for a hearing to bring Employee’s claim to a hearing on its merits.

Dated in Anchorage, Alaska on November 23, 2011.
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RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION

Within one year after the rejection of a claim, or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.

PETITION FOR REVIEW

Under Monzulla v. Voorhees Concrete Cutting, 254 P.3d 341 (Alaska 2011), a party may seek review of an interlocutory or other non-final Board decision and order.  Within 10 days after service of the Board’s decision and order a party may file with the Alaska Workers’ Compensation Appeals Commission a petition for review of the interlocutory or other non-final Board decision and order.  The commission may or may not accept a petition for review and a timely request for relief from the Alaska Supreme Court may also be required.

CERTIFICATION

I hereby certify the foregoing is a full, true and correct copy of the Interlocutory Decision and Order in the matter of REX L. RAMBO employee / applicant v. VECO CORP. INC., employer; ZURICH AMERICAN INS CO., insurer / defendants; Case No. 200623147; dated and filed in the office of the Alaska Workers’ Compensation Board in Anchorage, Alaska, and served upon the parties on November 23, 2011.
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