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ALASKA WORKERS' COMPENSATION BOARD



P.O. Box 115512
Juneau, Alaska 99811-5512

	HANS DIETER POLAK, 

                                                Employee, 

                                                Applicant

                                                   v. 

FRED MEYER STORES INC,

                                                Employer,

                                                and 

FRED MEYER STORES, INC.,

                                               Insurer,

                                               Defendant(s).
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	INTERLOCUTORY

DECISION AND ORDER

AWCB Case No.  200809590
AWCB Decision No.  11-0168

Filed with AWCB Anchorage, Alaska 

on November 25, 2011


On October 20, 2011, Hans Dieter Polak’s (Claimant) claim for temporary total disability benefits (TTD), penalty, interest, unfair controversion, and his appeal of the reemployment benefits administrator (RBA) designee’s denial of reemployment benefits eligibility, was heard in Anchorage, Alaska.  Claimant represented himself and testified.  Attorney Michelle Meshke represented the employer and insurer (collectively, Employer).  Claims adjuster Laurie Amidon testified for Employer.  The record was left open to allow Employer to file medical records in its possession not previously filed on a medical summary.  The record closed when those medical records were received on October 25, 2011.  

As a preliminary matter, Claimant requested the hearing be continued.   The request for continuance was denied.  The oral order denying the requested continuance is memorialized below.


ISSUES
Claimant requested the hearing be continued.  He contends he did not receive notice of the hearing, believed the scheduled matter was a prehearing only, and is seeking counsel to represent him.  Employer contends good cause does not exist to continue the hearing.

1.     Was Claimant’s request for a continuance properly denied?

Claimant contends he did not receive notice of a February 16, 2011 employer’s medical evaluation (EME), and should not be required to forfeit TTD for the period February 16, 2011 to May 16, 2011.  He contends Employer’s controversion and suspension of benefits for his failure to appear at the EME was unfair.  Claimant contends he is entitled to TTD for the suspended period, interest, penalty and a finding of unfair or frivolous controversion.  

Employer contends Claimant received notice of the scheduled EME, failed to attend as required, and his TTD should be forfeited for the suspended period.  Employer contends its controversion and suspension of benefits were lawful, and no penalties or interest are due.  

2.     Should Claimant’s TTD be forfeited for the period February 16, 2011 to May 16, 2011? 

3.    Is Claimant entitled to an award of interest on the suspended TTD?

4.    Is Claimant entitled to an award of penalties on the suspended TTD?

5.    Was Employer’s controversion of benefits for Claimant’s failure to attend the EME unfair or frivolous?

Finally, Claimant contends the RBA designee’s decision denying him eligibility for reemployment benefits was  made prior to total wrist fusion surgery on this otherwise accepted claim, and was thus not based on substantial evidence in the record as a whole.  

Employer contends the RBA designee did not abuse her discretion when she found Claimant ineligible for reemployment benefits, and Claimant’s appeal of the RBA designee’s decision should be denied.  

6.        Did the RBA designee apply controlling law and exercise sound legal discretion when she found Claimant ineligible for reemployment benefits?

7.    Was the RBA designee’s decision denying Claimant eligibility for reemployment benefits supported by substantial evidence where information provided to the RBA-designee was incomplete, and the information omitted was necessary to a full and fair determination of reemployment benefits eligibility? 


FINDINGS OF FACT 

Evaluation of the record as a whole establishes the following facts and factual conclusions by a preponderance of the evidence:

1.
On June 22, 2008, Claimant injured his right wrist and shoulder while handling a heavy container.  The injury was accepted and benefits were paid. (Report of Occupational Injury, June 26, 2008; Compensation Reports; record).  

2.
On July 3, 2008, Claimant saw orthopedic surgeon Robert Hall, MD, for his right wrist and shoulder injuries.  Dr. Hall initially diagnosed right shoulder and right wrist strain.  

3.
On follow-up on July 18, 2008, Claimant reported his shoulder still painful, and Dr. Hall ordered a magnetic resonance arthrogram (MRA) of the right shoulder.  Claimant also reported his wrist had gotten worse, with limited flexion in all of his digits, and numbness and tingling in his thumb, index and long fingers.  Dr. Hall ordered a cock-up wrist splint and oral anti-inflammatories.  If his wrist did not improve, Dr. Hall noted, he would refer Claimant to Marc Kornmesser, MD, a hand and wrist specialist, for his wrist injury.  (Dr. Hall chart notes, July 3, 2008, July 18, 2008; experience, observations, unique facts of the case and inferences drawn therefrom).

4.
On July 21, 2008, the MRA was performed on Claimant’s right shoulder.  It revealed severe impingement on the supraspinatus tendon, and “quite remarkable” tendinosis of the anterior-peripheral portion of the supraspinatus.  The tendon was noted as extremely thickened, extremely edematous and had an articular surface partial tear extended obliquely into the substance of the tendon.  Fluid in the subacromial/subdeltoid bursa was consistent with inflammation.  (MRA Final Report, July 21, 2008).  

5.
At a July 25, 2008 follow up, Dr. Hall diagnosed right shoulder impingement, and right wrist flexor tendinitis.  He took Claimant off work, and noted Claimant should rest his wrist and shoulder, and continue gentle flexion/extension of his hand and some motion of his shoulder.  Dr. Hall discussed Claimant’s options for his shoulder as physical therapy (PT) and possibly surgery.  Claimant was to follow-up in 10 days, and if his wrist remained problematic at that time, Dr. Hall would refer him to Dr. Kornmesser.  (Chart note, July 25, 2008; experience, inferences drawn therefrom).

6.
Dr. Hall is Claimant’s attending physician for his right shoulder injury.  (Dr. Hall medical records).

7.
At an August 4, 2008, follow-up, Dr. Hall referred Claimant to Dr. Kornmesser for his right wrist injury.  Dr. Hall noted:

The patient is being referred to Dr. Kornmesser for further evaluation for the wrist.  If the patient has any further physical therapy or surgery on the right shoulder, he would need to be able to use the right hand and wrist better than he can now . . . The patient will follow up with me in regards to the shoulder after he has discussed his wrist with Dr. Kornmesser. (Emphasis added).

Dr. Hall’s diagnosis for Claimant’s right shoulder injury remained right shoulder impingement with possible rotator cuff tear.  (Chart note, Dr. Hall, August 4, 2008).

8.
On August 18, 2008, Claimant saw Dr. Kornmesser, who noted Claimant’s wrist had been immobilized since the injury, and recommended he begin PT for range of motion and gentle strengthening.  Dr. Kornmesser ordered an MR arthrogram of the wrist which was conducted the following day.  (Chart note, August 18, 2008).

9.
Claimant engaged in the prescribed PT for his wrist, and continued in follow-up with Dr. Kornmesser.  On October 6, 2008, Dr. Kornmesser noted he suspected scapholunate instability and possibly a “TFFC” injury.  If Claimant’s condition did not improve with 3-4 more weeks of PT, Dr. Kornmesser wrote, consideration would be given to wrist arthroscopy.  (Chart note, October 6, 2008).

10.
Dr. Kornmesser is Claimant’s attending physician for his right wrist injury.  (Dr. Kornmesser medical records).

11.
On November 5, 2008, at Employer’s request, Claimant was seen by Loren Jensen, MD, for an EME.  Dr. Jensen concluded, inter alia, the June 22, 2008 workplace injury was the cause factor of Claimant’s continuing pain, arthroscopic inspection of his wrist was warranted, “he had not had any attention to his shoulder, at least recently, with the description being that the wrist was going to be treated first,” and radiographic data to fully evaluate the claim had not been provided.  Claimant’s wrist and shoulder injuries. (Dr. Jensen EME Report, November 5, 2008).

12.
On November 12, 2008, after he was provided the magnetic resonance imaging of Claimant’s right shoulder and wrist, Dr. Jensen provided an addendum to his November 5, 2008 report.  (Dr. Jensen, EME Report, November 12, 2008).

13.
Dr. Jensen diagnosed Claimant’s injuries as right shoulder impingement, and right wrist ulnar impaction syndrome.  He opined the workplace injury was the substantial cause of Claimant’s symptoms.  He noted Claimant is right-hand dominant, and opined it would be reasonable to perform an arthroscopic inspection and ulnar shortening osteotomy to Claimant’s right wrist.  Further treatment for Claimant’s shoulder, he opined, would initially consist of judicious injections and goal directed therapy, and potentially surgical decompression should non-operative treatment fail.  (Dr. Jensen, EME Reports, November 5, 2008, November 12, 2008).

14.
On October 8, 2009, Dr. Kornmesser performed arthroscopic removal of loose body, extensive arthoscopic debridement of the synovium, and Triquetral chondral defect drilled with microfracture technique, to Claimant’s right wrist.  Dr. Kornmesser’s post-operative diagnosis was right wrist chondral injury to the triquetrum and hamate with intraarticular cartilaginous loose body and extensive synovitis; Grade I lunotriquetral instability.  (Operative Report, October 8, 2009).  According to Dr. Jensen, this surgery appears to have been delayed due to unrelated medical problems, including multiple heart catherizations.  (Dr. Jensen EME Report, April 14, 2010, at 2).

15.
On November 25, 2009, Dr. Kornmesser noted Claimant having slow progress given the extent of the injuries noted on arthroscopy.  Claimant was to continue range of motion physical therapy, and return in 12 weeks for follow-up.  (Chart note, Dr. Kornmesser, November 25, 2009).

16.
On January 4, 2010, Dr. Kornmesser found Claimant still symptomatic, his wrist remained swollen and tender to palpation.  Dr. Kornmesser placed the wrist in a cast to reduce inflammation and provide it rest.  He noted “[t]he treatment for this definitively would involve a midcarpal fusion.  If he fails conservative treatment consideration of midcarpal fusion will be offered.”  (Chart note, Dr. Kornmesser, January 4, 2010).

17.
On January 19, 2010, Employer requested the RBA conduct an evaluation to determine Claimant’s eligibility for reemployment benefits.  (Letter from Laurie Amidon to Mark Kemberling, January 19, 2010).

18.
On February 22, 2010, the RBA appointed Thomas R. Schmidt, of Alaska Vocational Counseling, LLC, (AVC) to conduct the eligibility evaluation.  (Letter from Debra Reed to Claimant, February 22, 2010).

19.
On March 22, 2010, Dr. Kornmesser found Claimant’s wrist unchanged after almost ten weeks status post cast treatment for midcarpal instability and pain.  Dr. Kornmesser noted Claimant would benefit from scaphoid excision and lunocapitate fusion with or without triquetral excision.  (Chart notes, Dr. Kornmesser, March 22, 2010).

20.
On March 31, 2010, AVC filed its first reemployment benefits eligibility evaluation report, noting it interviewed Claimant on March 8, 2010, and on March 12, 2010 directed correspondence to Dr. Kornmesser, enclosing four SCODRDOT
 job descriptions and had asked if he anticipated Claimant would incur a ratable permanent impairment under with the American Medical Association Guides to Evaluation of Permanent Impairment, Sixth Edition (Guides).  AVC had not yet heard Dr. Kornmesser’s response.  Without reference to any medical records, AVC noted Dr. Kornmesser had performed surgery “to reattach tendons” in Claimant’s wrist, with Claimant attending PT before and after surgery.  There is no further discussion of Claimant’s medical treatment, his then current medical condition, or plans for further medical treatment for Claimant’s wrist.  AVC made no mention whatsoever of Claimant’s shoulder injury.  Nor is there evidence AVC reviewed medical records of any kind prior to filing this report.  AVC erroneously reported Claimant’s surgery was performed in September rather than October, 2009.  No medical records were appended to the eligibility report for the RBA designee’s consideration.  (AVC Reemployment Benefits Eligibility Report, March 31, 2010; observations).

21.
On April 14, 2010, Claimant returned to Dr. Jensen for a follow-up EME.  Dr. Jensen noted since he saw him in November, 2008, Claimant had three catheterizations performed with an ablation in the heart, with cardiac issues resolved, unrelated to his work injuries.  He reported Claimant had not yet received further care for his work-related right shoulder injury, although his shoulder remained symptomatic. Dr. Jensen opined Claimant’s right wrist symptoms appeared in reasonable concordance with Dr. Kornmesser’s findings at surgery.  He noted a midcarpal fusion would correct the volar flexed lunate, but given the identified chondral injury to the triquetrum and the microfracture technique chondroplasty performed to the triquetrum, he did not believe it prudent to incorporate the triquetrum into a midcarpal fusion.  Dr. Jensen opined Claimant is unlikely to return to his pre-injury status, and a significant chondral injury such as Claimant sustained, even if treated with chondroplasty, produces a significant degree of compromise of wrist comfort and function.  (Dr. Jensen EME Report, April 14, 2010).

22.
On April 16, 2010, Dr. Kornmesser performed a right wrist capitolunate fusion, the surgery confirming his preoperative diagnosis of right wrist midcarpal instability and capitolunate arthrosis.  (Operative Report, April 16, 2010).

23.
On or about June 25, 2010, Dr. Kornmesser replied to an inquiry from the rehabilitation specialist  indicating he predicted Claimant would incur a ratable permanent impairment greater than zero as a result of the work injury.  (Dr. Kornmesser response to AVC inquiry, June, 2010).

24.
On follow-up visits with Dr. Kornmesser, Claimant was prescribed  PT to improve range of motion and strengthening.  On August 16, 2010, Dr. Kornmesser concluded Claimant would benefit from another two months of PT, and predicted medical stability in six months.  He noted if Claimant reached medical stability at six months, he planned to order a functional capacity examination (FCE), and a permanent partial impairment (PPI) rating.  (Chart note, Duane C. Heald, PA-C, April 26, 2010; Chart notes, Dr. Kornmesser, June 23, 2010, August 16, 2010).

25.
On August 16, 2010, AVC filed an addendum to its eligibility report with the RBA, noting Dr. Kornmesser had not yet reviewed the job descriptions for jobs in Claimant’s 10-year work history.  Appended to the report is Dr. Kornmesser’s June 25, 2010 response to AVC’s original letter inquiring of Claimant’s diagnosis, and askingwhether Claimant was predicted to incur a ratable permanent impairment from the work injury.  Dr. Kornmesser’s response describes Claimant’s diagnosis as “Mid Carpal Instability with Mid Carpal Arthritis; Right Wrist Scapholunate instability; S/P (status post) Capilolunate fusion.”  Also attached to the addendum is an undated letter from Dr. Kornmesser addressed “To Whom it May Concern,” which reads:

I had the opportunity to review the job descriptions you have submitted to me.  I am unable to make a determination regarding his job description.  The ability for a patient to perform a particular job is based on numerous factors and I am unable to evaluate these with any rational veracity.  Therefore, I am going to defer my opinion on this and recommend that these descriptions be answered by the appropriate individual after a functional capacity examination or a similar occupational-specific evaluation.  (Emphasis added).

Other than these two responses from Dr. Kornmesser, there is no evidence AVC reviewed medical records of any kind prior to filing this addendum.  Again, no further medical records were appended to the report for the RBA designee’s consideration.  (Reemployment Benefits Eligibility Evaluation Addendum, August 16, 2010; Dr. Kornmesser June 25, 2010 response; Dr. Kornmesser letter).   

26.
On October 13, 2010, Claimant returned to Dr. Kornmesser for scheduled follow-up.  Dr. Kornmesser noted Claimant’s right wrist remained swollen, with any loading in either flexion or extension producing pain.  He reported only slight progress with range of motion.  Physical therapy was extended another six weeks.  Again, there is no evidence AVC obtained or the RBA designee was provided with this or any other medical records. (Chart note, Dr. Kornmesser, October 13, 2010).

27.
On October 26, 2010, AVC filed another report with the RBA, reporting Dr. Kornmesser was “deferring” his opinion on Claimant’s ability to perform jobs in his 10-year work history to “the appropriate individual,” adding that “despite repeated inquiries, this individual remains unnamed.”  In this report AVC did not mention Dr. Kornmesser’s specific instruction that any opinion on Claimant’s ability to perform jobs in his 10-year work history could not be made until a functional capacity evaluation was performed.  Again, no medical records were discussed or appended to the report for the RBA designee’s consideration.  (AVC Addendum, October 26, 2010).

28.
On November 22, 2010, the RBA designee, having reviewed AVC’s October 26, 2010 addendum, wrote to AVC:

I have read Dr. Kornmesser’s report and what he is recommending is that Mr. Polak undergoes a Functional Capacity Evaluation or similar occupational specific evaluation.  Please contact Mr. Polak and ask him to call Dr. Kornmesser’s office (if he has not already done so), and obtain a referral to one of the individuals/medical facilities that specializes (sic) in functional/physical capacity evaluations.  Once the evaluation has been scheduled, you can forward your SCODRDOT job descriptions to this facility or, if Dr. Kornmesser prefers, he can review the evaluation report himself and then make his predictions.  (Emphasis added).

The RBA designee expressed her belief physical therapists, occupational therapists and facilities like the Alaska Spine Institute, conduct these evaluations, and added Dr. Kornmesser may have a specific individual or facility in mind.  (Letter from Deborah Torgerson to AVC’s Thomas R. Schmidt, November 22, 2010).

29.
On November 30, 2010, AVC responded with another addendum, noting Dr. Kornmesser identified Larry Levine, MD, of Alaska Spine Institute, as the individual to review the SCODRDOT job descriptions, and it had forwarded the SCODRDOTs to Dr. Levine, but had not received a response. AVC did not attach a copy of Dr. Kornmesser’s correspondence.  When AVC produced this correspondence some months later, it became evident AVC had not accurately reported its contents.  Dr. Kornmesser wrote:  “Pt. is going to be referred to Dr. Larry Levine @ ASI when appropriate.” (italics added).   Other than this reference, there is no evidence AVC reviewed medical records prior to filing this addendum.  Again, no medical records were appended to the report for the RBA designee’s consideration.  (AVC Addendum, November 30, 2010; Dr. Kornmesser response, November, 2010).

30.
AVC’s November 30, 2010 reply was non-responsive to the RBA-designee’s instruction to AVC to contact Claimant, direct him to obtain Dr. Kornmesser’s referral for a functional capacity evaluation, and once scheduled, forward the job descriptions to Dr. Levine or Dr. Kornmesser. (Compare November 22, 2010 letter from Torgerson, with November 30, 2010 AVC addendum; experience, observations, unique facts of the case and inferences therefrom).  

31.
On December 29, 2010, eight months post right wrist capitolunate fusion, Claimant returned to Dr. Kornmesser for his fourth post-operative follow-up.  Dr. Kornmesser diagnosed poor progress after capitolunate fusion, and predicted it unlikely Claimant would have further improvement one year out from surgery.  He noted Claimant’s hand had been rendered fairly useless because of wrist pain, and opined total wrist fusion may be the last and best possibility for him to obtain a productive useful hand.  Dr. Kornmesser planned to follow Claimant for up to one year post-surgery, and if he was not significantly improved, consider either referral for pain management, and a PPI rating, or total wrist fusion.  There is no evidence AVC reviewed or the RBA designee was provided with this or any other medical records. (Chart note, Dr. Kornmesser, December 29, 2010).  

32.
Dr. Kornmesser’s December 29, 2010 chart note, attached to a medical summary filed on April 22, 2011, was the last medical record filed before the October 20, 2011 hearing.    (Record).

33.
AVC remained non-responsive to the RBA-designee’s instruction it contact Claimant, direct him to obtain Dr. Kornmesser’s referral for a functional capacity evaluation, and once scheduled, forward the job descriptions to Dr. Levine or Dr. Kornmesser.  Instead, on December 30, 2010, AVC reported to the RBA, “despite repeated inquiries” it had not yet received Dr. Levine’s opinions on the SCODRDOT job descriptions sent for his review.  (AVC Addendum, dated December 30, 2010, received by RBA January 14, 2011 per RBA receipt stamp). 

34.
On January 28, 2011, the RBA designee wrote to AVC acknowledging receipt of its December 30, 2010 report.  The RBA designee found AVC’s evaluation remained incomplete and noted:

Additionally, I noticed that this report and your previous reports dated November 30, 2010, October 26, 2010, September 29, 2010 and August 16, 2010, fail to document any work that you have done in response to my April 20, 2010 letter.  I am enclosing another copy of this letter for your review.  Please complete the additional work that I outlined in my April 20, 2010 letter and document these activities in your next report. (Emphasis in original).

(RBA designee letter to AVC, January 28, 2011).

35.
On January 31, 2011, AVC, in another admittedly incomplete report, recommended Claimant be found ineligible for reemployment benefits.  Again, there is no mention of Claimant’s medical condition, and no evidence AVC reviewed medical records of any kind prior to filing this addendum.  No medical records were appended to the report for the RBA designee’s consideration.  (AVC addendum, dated January 31, 2011, received by RBA February 9, 2011).  

36.
On February 5, 2011, Employer’s claims adjuster sent Claimant a letter notifying him of another EME scheduled with Dr. Jensen for February 16, 2011.  It was sent by both regular and certified mail to Claimant’s address of record.  The certified mail envelope was returned unclaimed.  The envelope delivered by regular mail was not returned.  (Affidavit of Laurie Amidon, September 26, 2011).

37.
On February 16, 2011, Claimant failed to appear for the scheduled EME.  (Affidavit of Laurie Amidon, September 26, 2011; Affidavit of Genevieve Mahe, September 26, 2011).

38.
Employer incurred a cost of $945.00 for Claimant’s failure to appear for the scheduled EME.  (Amidon).

39.
On February 22, 2011, Employer filed a Controversion Notice, and suspended all benefits due to Claimant’s failure to attend the February 16, 2011 EME.  (Controversion Notice).

40.
On February 28, 2011, the RBA designee again wrote to AVC, acknowledged her receipt of AVCs January 31, 2011 addendum, and instructed AVC “If you have not already done so, please contact Dr. Levine again.”  (Letter from designee to AVC, February 28, 2011).

41.
On March 29, 2011, Claimant filed a workers’ compensation claim (WCC) for unpaid TTD benefits for the period following his failure to appear at the EME, alleging he had not received notice an EME was scheduled, and seeking TTD, interest, penalties, and a finding of unfair or frivolous controversion by Employer.  (WCC, March 29, 2011).

42.
On March 31, 2011, AVC filed another addendum, reporting it had followed up with Dr. Levine’s office, had not yet received opinions on the forwarded SCODRDOT job descriptions, and hoped to receive them soon.  This report too, AVC’s ninth, remained non-responsive to the RBA-designee’s instruction AVC direct Claimant to obtain Dr. Kornmesser’s referral for a functional capacity evaluation.  Again, there is no mention of Claimant’s medical condition, and no evidence AVC reviewed medical records prior to filing this addendum.  Again, no medical records were appended to the report for the RBA designee’s consideration. (AVC addendum, March 31, 2011).

43.
On April 18, 2011, the claims adjuster wrote to Claimant, notifying him an EME had been re-scheduled for May 16, 2011.  (Letter from Amidon to Claimant, April 18, 2011).

44.
On April 21, 2011, Employer answered the WCC, denying TTD from February 16, 2011 and continuing, penalties, interest and unfair controversion.  (Answer).

45.
Also on April 21, 2011, through counsel, Employer wrote to the RBA designee, objecting to further attempts to solicit opinions from Dr. Levine, noting Dr. Kornmesser “was also non-responsive,” but that was not “a basis to start requesting Dr. Levine to provide opinions for a patient he has not treated.”  Employer also notified the RBA designee an EME was scheduled for May 16, 2011, at which Employer’s physician would be asked to render opinions on the SCODRDOT job descriptions, and requested any determination of eligibility for reemployment benefits be delayed until the EME report was received.  (Letter to Deborah Torgerson, April 21, 2011). 

46.
On April 22, 2011, the RBA designee wrote to AVC, reporting Employer’s objection to soliciting Dr. Levine’s opinions and predictions, and AVC’s opinion Dr. Kornmesser alone was Claimant’s attending physician.  The RBA designee advised she had not been provided with any medical records, but was aware from AVC’s November 30, 2010 report it had received correspondence from Dr. Kornmesser identifying Dr. Levine as the referral for rendering opinions on Claimant’s physical capacities to perform the physical demands of jobs in his 10-year employment history.  The RBA designee instructed AVC to copy everyone with Dr. Kornmesser’s November 17, 2010 response, contact Claimant to determine whether Dr. Levine ever examined him, whether he was currently treating him, if not, who was treating him, and file a status report documenting its findings.  She noted Claimant was entitled to obtain the opinion of his attending physician, and if AVC could not obtain an opinion from Claimant’s attending physician, she would rely on the opinion of the EME physician.  (Letter from RBA designee to AVC, April 22, 2011).

47.
On April 27, 2011, Claimant filed an Affidavit of Readiness for Hearing (ARH) on his March 29, 2011 WCC.  This form was completed for Claimant by a Workers’ Compensation Technician, and signed by Claimant.  Claimant’s signature appears unsteady and labored, suggesting an impaired writing ability.  (ARH; observations, unique facts of the case, and inferences drawn therefrom).

48. 
On April 30, 2011, AVC filed a further addendum, attached its October 4, 2010 inquiry concerning Claimant’s physical capacity to perform the jobs in his 10-year work history, and provided Dr. Kornmesser’s November 17, 2010, response:  “Pt. is going to be referred to Dr. Larry Levine @ ASI when appropriate.”   AVC reported it could not recommend eligibility at that time,  its report remained incomplete, and when a physician responded to the PPI prediction form and DOT job descriptions, it would amend its determination and complete its report.  AVC further noted Claimant had not yet been seen by Dr. Levine.  (AVC addendum, April 30, 2011, containing AVC letter to Dr. Kornmesser, and Kornmesser response, signed by PA-C Colin Hickenlooper).

49.
On May 11, 2011, Claimant attended a prehearing conference, at which he confirmed his mailing address, was encouraged to seek the assistance of a Workers’ Compensation Technician, and was provided with a copy of the division’s publication “Workers’ Compensation and You” and its list of attorneys who represent claimants before the board.  He was informed that should he wish to retain an attorney and the attorney agreed to take his case, Alaska law provides for payment of his attorney if he prevails at hearing.  Claimant was informed that any attorney is precluded from charging him more than a total of $300.00 for representing him, and most attorneys do not charge an initial consultation fee or waive the fee if the employee is unable to pay it.  A copy of the prehearing conference summary was served on the parties by mail on May 11, 2011.  (Prehearing Conference Summary, containing Certificate of Service, May 11, 2011).

50.
On May 16, 2011, Claimant appeared for the follow-up EME, scheduled with Matthew Provencher, MD, on referral from Dr. Jensen.  (Letter from Dr. Jensen to Sedgwick CMS, March 23, 2011).  The claims adjuster also reinstituted payment of TTD effective May 16, 2011, but continued to controvert TTD during the period from February 16, 2011 through May 15, 2011.  (Letter to Claimant from Amidon, May 16, 2011).

51.
Dr. Provencher was provided with and reviewed medical records from the date of injury through December 29, 2010.  He diagnosed right wrist strain, now at medical stability; right wrist carpal tunnel instability, not yet at medical stability; right wrist scapholunate ligament injury, not yet at medical stability; posttraumatic osteoarthritis of the carpal joints of the right wrist, not yet at medical stability; and right shoulder strain, diagnosis unclear, not yet at medical stability.  He concluded the work injury is the substantial cause of all diagnoses.   (EME report, May 16, 2011, at 3-6, 12-13).  Dr. Provencher noted Claimant would have physical restrictions in any future employment, which would be limited to a sedentary job with no repetitive use of the right wrist.  He opined the work injury is the substantial cause of those restrictions.   He reviewed the job descriptions for home furnishings sales representative (SCODRDOT 270.357-010); Personnel Clerk (SCODRDOT 209.362-026); Table Worker (SCODRDOT 920.587-018); Tree Trimmer (SCODRDOT 408.664-010); Data Entry Clerk/ Clerical Assistant (SCODRDOT 239.567-010) and Customer Complaint Clerk (SCODRDOT 241.367-014).  He recommended Claimant return to Dr. Kornmesser for consideration of right total wrist fusion,  noting if he received a successful wrist fusion, he could perform the duties of Personnel Clerk (SCODRDOT 209.362-026) and Customer  Complaint Clerk (SCODRDOT 241.367-014). (Id. at 13, 22, 34). 

52.
Notably absent from Dr. Provencher’s discussion of the medical records he reviewed and considered as a basis for his opinions was Dr. Hall’s August 4, 2008 opinion, which stated before Claimant could participate in necessary PT or surgery for his right shoulder impingement and possible rotator cuff tear, he would need to use his right hand and wrist better than he was then able, and advised Claimant to follow-up with him for his right shoulder after seeing Dr. Kornmesser for his wrist.  Dr. Provencher’s summary of Dr. Hall’s July 18, 2008 chart note reflects Dr. Provencher’s mistaken belief Dr. Hall’s referral to Dr. Kornmesser was for all injuries, rather than his wrist injury only.  (Compare Dr. Provencher EME Report at 3, with Dr. Hall’s July 18, 2008 and August 4, 2008 chart notes).

53.
Another significant omission from Dr. Provencher’s evaluation was any review of the July 21, 2008,  MRA of Claimant’s right shoulder, or Dr. Jensen’s November 12, 2008 report.  Although Dr. Provencher reviewed Dr. Jensen’s November 5, 2008 report, Dr. Jensen at that time had not reviewed the shoulder arthrogram.   In his November 12, 2008 addendum, having been supplied and having reviewed the shoulder arthrogram, Dr. Jensen diagnosed right shoulder impingement, and opined “further treatment for the shoulder would appropriately consist of judicious injections and goal directed therapy, with potentially a surgical decompression should such non-operative treatment fail.”  (Compare Dr. Provencher’s report at 4, 10-11, with Dr. Jensen November 12, 2008 addendum report).

54.
Based on Dr. Provencher’s prediction Claimant would in the future have the physical capacities to perform as a Personnel Clerk and Customer Complaint Clerk, AVC conducted a labor market survey.  On May 31, 2011, AVC concluded a viable local labor market existed for Personnel Clerk and Customer Complaint Clerk, and recommended Claimant be found ineligible for reemployment benefits.  (AVC Addendum, May 31, 2011, at 11).  

55.
AVC’s recommendation Claimant be found ineligible for reemployment benefits failed to consider Dr. Provencher’s prediction Claimant’s ability to perform as a Personnel Clerk and Customer Complaint Clerk was contingent upon his obtaining a successful total wrist fusion.   

(Observations, unique facts of the case, and inferences drawn therefrom).

56.
There is no evidence AVC or the RBA designee were aware Claimant’s shoulder injury, for which Dr. Hall deferred treatment until Claimant could use his right wrist to facilitate shoulder recovery, remained untreated.  (Observations, inferences drawn therefrom).

57.
On June 2, 2011, Employer wrote the RBA designee noting Claimant remained under Dr. Kornmesser’s care and anticipated undergoing surgery in the near future.  Employer reiterated Claimant was not under Dr. Levine’s care, continued to object to any attempt to have Dr. Levine review the SCODRDOT job descriptions, and requested the RBA designee rely solely on EME Dr. Provencher’s opinion in evaluating Claimant’s eligibility for reemployment benefits.  (Letter to Deborah Torgerson, June 2, 2011).  

58.
On June 23, 2011, Claimant requested a complete copy of both the RBA’s file and his Workers’ Compensation agency file.  The request form was completed for Claimant by a Workers’ Compensation Technician and Claimant signed it.  Claimant’s signature again appears unsteady and labored, suggesting an impaired writing ability.  (Request for Release of Information, June 23, 2011).  On June 28, 2011, the file copying was completed, and Claimant was notified it was available for pickup.  (Invoice, RBA computer database, June 28, 2011).

59.
On June 29, 2011, the RBA designee found Claimant ineligible for reemployment benefits, because:

Dr. Matthew Provencher predicted that you would have the permanent physical capacities to perform the physical demands of your previous job as a Personnel Clerk . . . Additionally, Dr. Provencher predicted that you would have the permanent physical capacities to perform the physical demands of the job Customer Service Clerk . . . (Emphasis in original).

The letter notified Claimant if he disagreed with the decision, he must complete and return the attached WCC within 10 days.  (Letter from Deborah Torgerson, RBA designee, to Claimant, June 29, 2011).

60.
The RBA designee’s ineligibility determination failed to consider Dr. Provencher’s prediction Claimant could perform as a Personnel Clerk and Customer Complaint Clerk was contingent on successful total wrist fusion, the surgery had not yet been performed, and its success was unknown.   Having no medical records, with the exception of Dr. Provencher’s EME report, the RBA designee was unaware Claimant’s right shoulder impingement and possible rotator cuff tear remained untreated.  (Observations, unique facts of the case, and inferences drawn therefrom).  

61.
On July 6, 2011, Claimant attended another prehearing conference, at which the parties agreed the issues for hearing were Claimant’s WCC for TTD from February 16, 2011 to May 16, 2011, penalties, interest and unfair controversion.  The parties stipulated to an oral hearing on October 20, 2011.  The board designee conducting the hearing instructed that any request for a continuance, postponement, cancellation, or change of the hearing date would be reviewed in accordance with 8 AAC 45.074.  A copy of the Prehearing Conference Summary was served on the parties by mail on July 6, 2011. (Prehearing Conference Summary, containing Certificate of Service, July 6, 2011).

62.
On July 7, 2011, Claimant timely filed a WCC seeking review of the RBA designee’s determination he is ineligible for reemployment benefits.  The WCC was completed by a Workers’ Compensation Technician, and signed by Claimant.  Again, Claimant’s signature appears unsteady and labored, suggesting an impaired writing ability.  (WCC, July 7, 2011; Dr. Kornmesser statement, July 6, 2011).  

63.
On July 11, 2011, a notice was sent to the parties notifying them of a prehearing conference scheduled for August 11, 2011, at 3:00 p.m.  The notice was sent to Claimant’s address of record.  (Prehearing Notice, July 11, 2011; record).

64.
On August 2, 2011, Employer filed a Controversion Notice and Answer to the July 7, 2011 WCC, denying Claimant’s claim for reemployment benefits eligibility.  (Controversion Notice; Answer).

65.
On August 18, 2011, the scheduled prehearing convened.  Claimant failed to appear and could not be reached by telephone.  The board designee, finding Claimant had been notified of the prehearing conference, elected to proceed.  The designee noted the only new matter since the last prehearing was Claimant’s WCC appealing the reemployment benefits decision.  Noting an October 20, 2011,  hearing was already scheduled on Claimant’s initial WCC, the designee added Claimant’s reemployment benefits claim to the issues for the October hearing.  A copy of the Prehearing Conference Summary, including the reemployment benefits appeal among the issues for hearing, was served on Claimant on August 18, 2011.  (Prehearing Conference Summary, containing Certificate of Service, August 18, 2011).

66.
On August 19, 2011, the RBA’s file was delivered for filing in the board’s file.  (Record).

67.
Claimant was served with notice of the October 20, 2011, hearing by certified mail, and personally signed for its receipt on September 22, 2011.  Claimant’s signature on the return receipt again appears unsteady and labored, suggesting a continuing impairment in his writing ability.  (USPS Domestic Return Receipt, signed by Claimant; USPS Track & Confirm for Receipt Number 7010 2780 0000 6496 1780; observations, unique facts of the case, and inferences drawn therefrom).

68. 
In its October 12, 2011 hearing brief, Employer represented that Dr. Kornmesser, on some undisclosed date after June 2, 2011, but before September 13, 2011, performed a total wrist fusion. The brief noted that when Claimant followed-up with Dr. Kornmesser on September 13, 2011, he was referred for physical therapy.  No medical records reflecting this or any other medical care Claimant received after December 29, 2010, had been filed on a medical summary before hearing.  (Employer Hearing Brief, October 12, 2011; record; observations).

69.
At the October 20, 2011, hearing, in response to questioning from the board panel, Employer noted it had medical records it had not yet filed and agreed to file them.  The record was held open for their receipt.  (Record).

70.
On October 25, 2011, Employer filed a medical summary containing several medical records.  The medical summary contained:


a.
An April 26, 2011 chart note from treating physician Dr. Kornmesser.  He noted Claimant’s wrist remained swollen, his wrist motion was minimal, and he has pain throughout the full range.  Dr. Kornmesser’s diagnosis at that time was “failed wrist partial arthrodesis,”  concluding  “Total wrist arthrodesis is the only chance for Dieter to recover function of his wrist and hand . . . I talked to him about the surgical procedure, the need for iliac crest
 bone graft, the need for a period of healing and the implantation of a plate.  He wishes to proceed . . .”  (Chart note, April 26, 2011).


b.
The May 16, 2011 EME report, previously filed only with the RBA.  


c.
A July 6, 2011 statement from Dr. Kornmesser which read:  “I predict Hans “Dieter” Polak will incur at least 1% permanent partial impairment as a result of the 6/22/2008 work injury.  AND I predict when the work injury becomes medically stable, Hans “Dieter” Polak will not have the capacity to perform all the physical demands of his job at the time of injury.”  (Kornmesser statement, July 6, 2011).


d.
A September 13, 2011 prescription for Claimant to receive a “Short Arm Fracture Brace.”  (Prescription, September 13, 2011).


e.
A September 13, 2011 chart note from Dr. Kornmesser, noting Claimant was doing well status post total wrist fusion, he would be fitted for custom ThermoPlastic splint, and would begin outpatient physical therapy to start motion.  He was encouraged to keep his hand elevated at all times, and work on flexion and extension of the fingers with it elevated.  (Chart note, September 13, 2011).


f.
A September 21, 2011 prescription for physical therapy three times per week for six weeks.  (Prescription, September 21, 2011).


g.
A September 23, 2011 Request for Authorization for Additional Treatment from United Physical Therapy (UPT).  (Authorization request, September 23, 2011).


h. 
A September 23, 2011 chart note from UPT, suggesting Claimant’s total wrist fusion surgery, with iliac crest bone graft, was performed on September 2, 2011.  Medical records pertaining to Claimant’s total wrist fusion surgery, including pre-operative chart notes, Operative Report, and post-operative physician and PT office visits, other than the September 13, 2011 visit, have not been filed with the board. (Chart note, September 23, 2011; record).

71.
None of AVC’s eleven reports reflect any effort by AVC to obtain or review any medical records, and only one contact with Claimant, in March, 2010, which Claimant does not remember.  AVC’s reports demonstrate AVC’s repeated non-compliance with the RBA designee’s instructions on how to properly conduct Claimant’s eligibility evaluation.  Notably, none of AVC’s reports or correspondence contain the original signature of the assigned rehabilitation specialist, Thomas Schmidt; they contain only a photocopy of a computer-generated signature repeatedly replicated on all addenda and correspondence.  The only original signature on any of the reports is that of George Elkins, AVC’s owner.
  (AVC reports; Claimant testimony; experience, observations, unique facts of the case, and inferences drawn therefrom).

72.
With the exception of Dr. Provencher’s May 16, 2011 EME report, AVC and the RBA designee failed to review any medical records or consider the full nature of Claimant’s right shoulder and wrist injuries.  (RBA file; AVC reports and addenda; observation, unique facts of the case, and inferences drawn therefrom).

73.
Dr. Provencher’s EME report omitted reference to Dr. Hall’s opinion Claimant must first regain use of his wrist before his shoulder could be treated successfully.  It overlooked the fact Dr. Kornmesser was Claimant’s attending physician for his wrist injury only, and Dr. Hall was the attending physician for Claimant’s shoulder injury.  Dr. Provencher’s report also reflects he did not view the shoulder arthrogram, or Dr. Jensen’s November 12, 2010 addendum report, wherein, having reviewed the arthrogram, Dr. Jensen diagnosed right shoulder impingement, and opined treatment should consist of injections and goal directed therapy, with surgical decompression should non-operative treatment fail.  Dr. Provencher’s report refers only briefly to Claimant’s shoulder injury as “Right shoulder strain, unclear diagnosis.”  (Compare Dr. Provencher EME report, with Dr. Jensen’s November 12, 2010 EME addendum report).

74.
AVC never solicited, and thus AVC and the RBA designee failed to consider Dr. Hall’s opinions on whether Claimant’s right shoulder injury would cause permanent impairment, or whether it would affect Claimant’s ability to perform jobs in his 10-year work history. (Observation, unique facts of the case, and inferences drawn therefrom).

75.
AVC failed to follow the RBA designee’s instructions on obtaining Dr. Kornmesser’s opinions concerning Claimant’s ability to perform jobs in his 10-year work history.  As a result, AVC and the RBA designee failed to solicit and consider Dr. Kornmesser’s opinions.  (Observation, unique facts of the case, and inferences drawn therefrom).

76.
The RBA designee could not, with due diligence, have considered the results of Claimant’s total wrist fusion surgery, since that surgery had not yet occurred at the time she rendered her decision.  The designee could not, with due diligence, have considered Dr. Hall’s opinions concerning Claimant’s right shoulder injury, since Dr. Hall opined he could not successfully treat Claimant’s shoulder injury until Claimant regained use of his right wrist.  (Observation, unique facts of the case, and inferences drawn therefrom).

 PRINCIPLES OF LAW

AS 23.30.001.  Intent of the legislature and construction of chapter.  It is the intent of the legislature that

1) this chapter be interpreted so as to ensure the quick, efficient, fair, and predictable delivery of indemnity and medical benefits to injured workers at a reasonable cost to the employers who are subject to the provisions of this chapter;

2) worker’s compensation cases shall be decided on their merits except where  otherwise provided by statute;

3) this chapter may not be construed by the courts in favor of a party;

4) hearings in workers’ compensation cases shall be impartial and fair to all parties and that all parties shall be afforded due process and an opportunity to be heard and for their arguments and evidence to be fairly considered.

The board may base its decisions not only on direct testimony and other tangible evidence, but also on the board’s “experience, judgment, observations, unique or peculiar facts of the case, and inferences drawn from all of the above.”  Fairbanks North Star Borough v. Rogers & Babler, 747 P.2d 528, 533-534 (Alaska 1987).

AS 23.30.005.  Alaska Workers’ Compensation Board.
. . .

(h) The department shall adopt rules . . . and shall adopt regulations to carry out the provisions of this chapter. . . .  Process and procedure under this chapter shall be as summary and simple as possible.

AS 23.30.041.  Rehabilitation and reemployment of injured workers. . . .

. . .

(d) Within 30 days after the referral by the administrator, the rehabilitation specialist shall perform the eligibility evaluation and issue a report of findings. . . .   Within 14 days after receipt of the report from the rehabilitation specialist, the administrator shall notify the parties of the employee’s eligibility for reemployment preparation benefits.  Within 10 days after the decision, either party may seek review of the decision by requesting a hearing under AS 23.30.110.  The hearing shall be held within 30 days after it is requested.  The board shall uphold the decision of the administrator except for abuse of discretion on the administrator’s part.

. . .

(e) An employee shall be eligible for benefits under this section upon the employee’s written request and by having a physician predict that the employee will have permanent physical capacities that are less than the physical demands of the employee’s job as described in the 1993 edition of the United States Department of Labor’s ‘Selected Characteristics of Occupations Defined in the Dictionary of Occupational Titles’ for:

(1) the employee’s job at the time of injury; or

(2) other jobs that exist in the labor market that the employee has held or received training for within 10 years before the injury or that the employee has held following the injury for a period long enough to obtain the skills to compete in the labor market, according to specific vocational preparation codes as described in the 1993 edition of the United States Department of Labor’s ‘Selected Characteristics of Occupations Defined in the Dictionary of Occupational Titles.’ (Emphasis added).

The legislature granted the RBA authority to decide in the first instance issues related to reemployment preparation benefits, including approving a request for an eligibility evaluation and ultimately deciding whether an injured worker is eligible for rehabilitation and reemployment benefits.  Meza v. Alyeska Seafoods, Inc., AWCB Decision No. 89-0207 (August 14, 1989).  

The RBA’s decision must be upheld absent an abuse of discretion on the administrator’s part.  An abuse of discretion occurs where a decision is arbitrary, capricious, manifestly unreasonable, or stems from an improper motive, or where a decision fails to apply controlling law or regulation, or to exercise sound legal discretion. Manthey v. Collier 367 P.2d 884, 889 (Alaska 1962); Black’s Law Dictionary 25 (4th ed. 1968).  

The reemployment specialist must consult and consider an injured worker’s treating physician’s views when evaluating an applicant’s eligibility for reemployment benefits.  The reemployment specialist has no discretion to ignore the treating physician’s opinions.  Irvine v. Glacier General Construction, 984 P.2d 1103, 1107 (Alaska 1999). Where the RBA relies on a rehabilitation specialist’s report which fails to consider statutorily mandated factors, the RBA fails to exercise sound, legal discretion. Id. Under AS 23.30.041(e), failure to consider the attending physician’s opinion whether an injured worker can return to jobs in his 10-year work history constitutes error as a matter of law. Id.   Where the board upholds an RBA decision based on a flawed report, the board commits legal error.  Id. at 1106-1107.   See also Kinley’s Restaurant & Bar v. Gurnett, AWCAC Decision No. 121 (November 24, 2009) at 21.
Abuse of discretion is also established where the findings are not supported by substantial evidence in light of the record as a whole.  AS 44.62.570.   “Substantial evidence” is such relevant evidence as a reasonable mind, viewing the record as a whole, might accept as adequate to support a conclusion.  Whether the quantum of evidence is substantial enough to support a conclusion, in the contemplation of a reasonable mind, is a question of law.  Lynden Transport v. Mauget, AWCAC  Dec. No. 154 at 8 (June 17, 2011); McGahuey v. Whitestone Logging, Inc., AWCAC Dec. No. 054 at 6 (August 28, 2007) (citing Land & Marine Rental Co. v. Rawls, 686 P.2d 1187, 1188-89 (Alaska 1984)).  

All the evidence is reviewed to assess whether the RBA’s decision was supported by substantial evidence and therefore reasonable.   If, in light of all the evidence, there is such relevant evidence as a reasonable mind might accept as adequate to support a conclusion, then the order must be upheld.  However, if the RBA’s decision is not supported by substantial evidence, the RBA designee abused her discretion and the case is remanded for reexamination and further action.  Yahara v. Construction & Rigging, Inc., 851 P.2d 69 (Alaska 1993); Miller v. ITT Arctic Services, 577 P.2d 1044, 1049 (Alaska 1978)(footnotes omitted); Holben, AWCB Dec. No. 09-0147, at pages 10-11; see also 8 AAC 45.070(b)(1)(A). 

Both the RBA designee’s eligibility determination and the board’s decision on review, must be made on a complete record.  Where the board renders a decision on an incomplete record, it commits plain error.  Smith v. CSK Auto, Inc., 204 P.3d 1001, 1012-13 (Alaska 2009); Fred Meyer, Inc. v. Updike, AWCAC Dec. No. 120, at pages 10-11 (Oct. 29, 2009).  Plain error creates “a high likelihood that an injustice has resulted,” and the matter must be remanded for further evaluation.   Id. at 11.

Newly discovered evidence that could not with due diligence have been presented to the RBA may also support an order of remand for a re-determination based on a change of conditions. Peifer v. Sunshine Schools, AWCB Dec. No. 09-0181(Dec. 1, 2009)(remanding for RBA consideration of medical and surgical records post-dating RBA eligibility determination); Haight v. Kiewit Pacific Co., AWCB Dec. No. 08-0203, at pages 16-17 (Oct. 31, 2008)(remanding for RBA consideration of SIME report prepared after RBA decision).

AS 23.30.095.  Medical treatments, services, and examinations.  
. . .

(e)  The employee shall, after an injury, at reasonable times during the continuance of the disability, if requested by the employer . . . submit to an examination by a physician or surgeon of the employer’s choice authorized to practice medicine under the laws of the jurisdiction in which the examination occurs, furnished and paid for by the employer.  . . An examination requested by the employer not less than 14 days after injury, and every 60 days thereafter, shall be presumed to be reasonable, and the employee shall submit to the examination without further request or order by the board . . . If an employee refuses to submit to an examination provided for in this section, the employee’s rights to compensation shall be suspended until the obstruction or refusal ceases, and the employee’s compensation during the period of suspension may, in the discretion of the board…be forfeited. (Emphasis added).

AS 23.30.135.  Procedure before the board.  (a) In making an investigation or inquiry or conducting a hearing the board is not bound by common law or statutory rules of evidence or by technical or formal rules of procedure, except as provided by this chapter. The board may make its investigation or inquiry or conduct its hearing in the manner by which it may best ascertain the rights of the parties. Declarations of a deceased employee concerning the injury in respect to which the investigation or inquiry is being made or the hearing conducted shall be received in evidence and are, if corroborated by other evidence, sufficient to establish the injury.

The Alaska Workers' Compensation Appeals Commission in Guys with Tools v. Thurston, AWCAC Decision No. 062 (November 8, 2007), stressed the importance of board decision-making on a complete record of both the employer's and employee's evidence.  Thurston explained:  
The exclusion of evidence, whether offered by the employee or the employer, does not serve the interest of the board in obtaining the best and most thorough record on which to base its decision. It results in efforts to exclude relevant evidence based on whether the party complied with formalities, instead of examining the relevance of the evidence to the dispute and, if admitted, the merits of the evidence . . . .
Proceedings before the board are to be “as summary and simple as possible.” AS 23.30.005(h). The board is not bound by “common law or statutory rules of evidence or by technical or formal rules of procedure.” AS 23.30.135(a). The fundamental rule is that “any relevant evidence is admissible.” 8 AAC 45.120(e). The result of an exclusionary rule is inherently contrary to the open access to all relevant information regarding the claimant's injury that the workers’ compensation statutes are designed to promote . . . .

An adjudicative body must base its decision on the law, whether cited by a party or not.  Barlow v. Thompson, 221 P.3d 998 (2009).

AS 23.30.155. Payment of compensation. (a) Compensation under this chapter shall be paid periodically, promptly, and directly to the person entitled to it, without an award, except where liability to pay compensation is controverted by the employer.  To controvert a claim, the employer must file a notice, on a form prescribed by the director, stating

(1)  that the right of the employee to compensation is controverted;

(2)  the name of the employee;

(3)  the name of the employer;

(4)  the date of the alleged injury or death; and

(5) the type of compensation and all grounds upon which the right to compensation is controverted.


. . .

(e) If any installment of compensation payable without an award is not paid within seven days after it becomes due, as provided in (b) of this section, there shall be added to the unpaid installment an amount equal to 25 percent of it . . .

Where, at the time of controversion, an employer possesses sufficient evidence in support of it, the controversion is not made unfairly or frivolously.  Harp v. ARCO Alaska, Inc., 831 P.2d 352, 358 (Alaska 1992).  

8 AAC 45.032.  Files.  Upon receiving written notice of an injury, the division will


(1) set up a computer record of the employee’s injury with a computer injury number;


(2) set up a case file, using the computer injury number;


(3) notify the employee or beneficiary, the employer and the insurer in writing of the injury number;


(4) put the written notice of the injury in the case file together with documents or anything relating to the employee’s injury that is filed with the division or board; and


(5) use the computer injury number as the claim number if a claim is filed.


(Emphasis added).

8 AAC 45.052.  Medical summary.  

. . .
(d) After a claim or petition is filed, all parties must file with the board an updated medical summary form within five days after getting an additional medical report.  A copy of the medical summary form, together with copies of the medical reports listed on the form, must be served upon all parties at the time the medical summary is filed with the board.  (Emphasis added).

8 AAC 45.060.  Service. . . .

. . .

(b)  . . .  Service must be done, either personally, by facsimile, electronically, or by mail, in accordance with due process.   Service by mail is complete at the time of deposit in the mail if mailed with sufficient postage and properly addressed to the party at the party’s last known address.  If a right may be exercised or an act is to be done, three days must be added to the prescribed period when a document is served by mail.  

8 AAC 45.070.  Hearings. (a) Hearings will be held at the time and place fixed by notice served by the board under 8 AAC 45.060(e).  A hearing may be adjourned, postponed, or continued from time to time and from place to place at the discretion of the board or its designee, and in accordance with this chapter…

. . .

(b) . . . 

(1)  A hearing is requested by using the following procedures:


(A)  For review of an administrator’s decision issued under AS 23.30.041(d), a party shall file a claim or petition asking for review of the administrator’s decision and an affidavit of readiness for hearing . . .  In reviewing the administrator’s decision, the board may not consider evidence that was not available to the administrator at the time of the administrator’s decision unless the board determines the evidence is newly discovered and could not with due diligence have been produced for the administrator’s consideration.  

8 AAC 45.074. Continuances and cancellations. 

. . .

(b) Continuances or cancellations are not favored by the board and will not be routinely granted. A hearing may be continued or cancelled only for good cause and in accordance with this section. For purposes of this subsection, 

(1) good cause exists only when 

(A) a material witness is unavailable on the scheduled date and the taking of the deposition of the witness is not feasible; 

(B) a party or representative of a party is unavailable because of an unintended and unavoidable court appearance; 

(C) a party, a representative of a party, or a material witness becomes ill or dies; 

(D) a party, a representative of a party, or a material witness becomes unexpectedly absent from the hearing venue and cannot participate telephonically; 

(E) the hearing was set under 8 AAC 45.160(d); 

(F) a second independent medical evaluation is required under AS 23.30.095(k); 

(G) the hearing was requested for a review of an administrator's decision under AS 23.30.041(d), the party requesting the hearing has not had adequate time to prepare for the hearing, and all parties waive the right to a hearing within 30 days; 

(H) the board is not able to complete the hearing on the scheduled hearing date due to the length of time required to hear the case or other cases scheduled on that same day, the lack of a quorum of the board, or malfunctioning of equipment required for recording the hearing or taking evidence; 

(I) the parties have agreed to and scheduled mediation; 

(J) the board determines that despite a party's due diligence in completing discovery before requesting a hearing and despite a party's good faith belief that the party was fully prepared for the hearing, evidence was obtained by the opposing party after the request for hearing was filed which is or will be offered at the hearing, and due process required the party requesting the hearing be given an opportunity to obtain rebuttal evidence; 

(K) the board determines at a scheduled hearing that, due to surprise, excusable neglect, or the board's inquiry at the hearing, additional evidence or arguments are necessary to complete the hearing; 

(L) an agreed settlement has been reached by the parties less than 14 days before a scheduled hearing, the agreed settlement has not been put into writing, signed by the parties, and filed with the board in accordance with 8 AAC 45.070(d)(1), the proposed settlement resolves all disputed issues set to be heard, and the parties appear at the scheduled hearing to state the terms of the settlement on the record; or 

(M) the board determines that despite a party's due diligence, irreparable harm may result from a failure to grant the requested continuance or cancel the hearing; 

(2) the board or the board's designee may grant a continuance or cancellation under this section 

(A) for good cause under (1)(A) - (I) of this subsection without the parties appearing at a hearing; 

(B) for good cause under (1)(J) - (M) of this subsection only after the parties appear at the scheduled hearing, make the request and, if required by the board, provide evidence or information to support the request; or 

(C) without the parties appearing at the scheduled hearing, if the parties stipulate to the continuance for good cause as set out in (1)(A) - (I) of this subsection. 

8 AAC 45.082. Medical treatment. . . .

. . .

(c) Physicians may be changed as follows: 

. . .

(2) Except as otherwise provided in this subsection, an employee injured on or after July 1, 1988, designates an attending physician by getting treatment, advice, an opinion, or any type of service from a physician for the injury.

8 AAC 45.090.  Additional examination.

. . .

(d)  Regardless of the date of an employee’s injury, the employer must


(1) give the employee and the employee’s representative, if any, at least 10 days’ notice of the examination scheduled by the employer;

. . .

8 AAC 45.110.  Record of proceedings.  (a)  Evidence, exhibits, or other things received in evidence at a hearing or otherwise placed in the record by board order and any thing filed in the case file established in accordance with 8 AAC 45.032 is the written record at a hearing before the board. . . (Emphasis added).

. . .

8 AAC 45.120. Evidence. . . .  
. . .

(b) The order in which evidence and argument is presented at the hearing will be in the discretion of the board, unless otherwise expressly provided by law. All proceedings must afford every party a reasonable opportunity for a fair hearing.
. . .

(e) Technical rules relating to evidence and witnesses do not apply in board proceedings, except as provided in this chapter.  Any relevant evidence is admissible if it is the sort of evidence on which responsible persons are accustomed to rely in the conduct of serious affairs, regardless of the existence of any common law or statutory rule which might make improper the admission of such evidence over objection in civil actions.

8 AAC 45.142. Interest. (a) If compensation is not paid when due, interest must be paid at the rate established in . . . AS 09.30.070(a) for an injury that occurred on or after July 1, 2000.  If more than one installment of compensation is past due, interest must be paid from the date each installment of compensation was due, until paid. If compensation for a past period is paid under an order issued by the board, interest on the compensation awarded must be paid from the due date of each unpaid installment of compensation.

8 AAC 45.182.  Controversion.  (a) To controvert a claim the employer shall file form 07-6105 in accordance with AS 23.30.155(a) and shall serve a copy of the notice of controversion upon all parties in accordance with 8 AAC 45.060. 

. . .

(d) After hearing a party’s claim alleging an insurer or self-insured employer frivolously or unfairly controverted compensation due, the board will file a decision and order determining whether an insurer or self-insured employer frivolously or unfairly controverted compensation due. . .

. . .

8 AAC 45.525.  Reemployment benefit eligibility evaluations. 

(a) If an employee is found eligible for an eligibility evaluation for reemployment benefits under 8 AAC 45.510 or 8 AAC 45.520, the rehabilitation specialist shall

(1) interview the employee and, if necessary, the employer at the time of injury to obtain a description of the tasks and duties of the employee’s job at the time of injury;

(2)  review the [1993 edition of the U.S. Department of Labor’s “Selected Characteristics of Occupations Defined in the Revised Dictionary of Occupational Titles] and, from the volume, choose the most appropriate job title or titles based on the description of the employee’s job …(emphasis added)

. . .

(b) When interviewing the employee the rehabilitation specialist shall obtain descriptions of the tasks and duties for other jobs that the employee has held or for which the employee received training within 10 years before the injury, and any jobs held after the injury.  The rehabilitation specialist shall 


(1) review the following volume and, from the volume, choose the most appropriate title or titles based on the description of the employee’s job; …

(2) determine whether the employee held the jobs long enough to meet the specific vocational preparation codes as described in the volume;

(3) submit the job title or titles chosen under (2) of this subsection, to a physician.

(4) If the physician predicts the employee will have the permanent physical capacities equal to or greater than the physical demands of a job or jobs, conduct a labor market survey to document that a reasonable number of job vacancies exist for those jobs.

(c)  The rehabilitation specialist shall contact the employee’s employer at time of   injury about employment in accordance with AS 23.30.041(f)(1)…

(d) The rehabilitation specialist shall ask if the employee has ever been   rehabilitated in a prior workers’ compensation claim…

(e) The rehabilitation specialist shall document whether or not a permanent impairment is identified or expected at the time of medical stability.  This documentation may be either a physician’s rating according to the appropriate edition of the American Medical Association’s Guides to the Evaluation of Permanent Impairment, use of which is directed by AS 23.30.190 or a physician’s statement that an impairment rating is or is not expected.  (Emphasis added).

Interpreting 8 AAC 45.525(b)(4), the RBA’s “Guide for Preparing Reemployment Benefits Eligibility Evaluations” instructs the assigned rehabilitation specialist to submit the appropriate SCODRDOT job descriptions to the employee’s physician for review.  It advises the specialist “there may be situations where it is necessary to contact more than one medical provider; for example, when one provider is treating a knee and another is treating a shoulder.”  RBA’s Guide for Preparing Reemployment Benefits Eligibility Evaluations, at 5.

Citing AS 44.62.640(a)(3) and Kachemak Bay Watch, Inc. v. Noah, 935 P.2d 816, 825 (Alaska 1997), the Alaska Workers’ Compensation Appeals Commission, in Municipality of Anchorage v. Mahe, AWCAC Decision No. 129 (March 16, 2010), speaking of the RBA’s Guide, noted:

[t]o the extent that the administrator’s Guide instructs the public (here the rehabilitation specialist’s [sic]) or is used by the administrator in dealing with the public (including claimants, insurers, employers and specialists), and implements, interprets or makes specific the law enforced or administered by the administrator, it has the effect or force of regulation.

The commission concluded where the board fails to apply the instructions set out in the RBA’s Guide as it would apply properly adopted regulations, it commits an error of law.   Id.

8 AAC 45.530.  Determination on eligibility for reemployment benefits.  . . .

(b)  If the administrator determines the eligibility evaluation is not in accordance with 8 AAC 45.525, or the information on the board’s case file is insufficient or does not support the eligibility recommendation, the administrator


(1)  may not decide the employee’s eligibility for reemployment benefits; and


(2)  shall notify the employee, the employer, or the rehabilitation specialist to submit additional information within a specified date so eligibility can be determined.  (Emphasis added). . . .

ANALYSIS

1.
Was Claimant’s request for a continuance properly denied?

The law requires hearings in workers’ compensation cases be held at the time and place fixed by notice served by the board.  8 AAC 45.070(a).  Service of notice is complete at the time of deposit in the mail if mailed with sufficient postage and properly addressed to the party at his last known address.  8 AAC 45.060(b).   Service is appropriate where parties are provided at least 10 days’ notice of the hearing.   Id.  Continuances are disfavored and will not be routinely granted.  8 AAC 45.074(b).  A hearing may be continued only for good cause as defined by regulation.  Id.  

Claimant attended a prehearing conference on May 11, 2011, at which he confirmed his mailing address, was encouraged to seek the assistance of a Workers’ Compensation Technician, and was provided with copies of the division’s publication “Workers’ Compensation and You” and a list of claimants’ attorneys.  He was informed that should he wish to retain an attorney and the attorney agreed to take his case, Alaska law provides for payment of his attorney if he prevails at hearing.  It was explained, the attorney is precluded by law from charging more than a total of $300.00 for representing him, and most attorneys do not charge an initial consultation fee or waive the fee if an employee is unable to pay.  In June, 2011, Claimant requested a complete copy of his workers’ compensation file, as well as the RBA file.  On June 28, 2011, he was notified the file copy was available for pick up.  

On July 6, 2011, Claimant attended a prehearing conference during which his claim for the suspended TTD was scheduled for an October 20, 2011, hearing.  He was mailed a copy of the prehearing conference summary containing the scheduled hearing date. Although he later failed to attend the properly noticed August 18, 2011 prehearing conference, at which his claim contesting the RBA’s denial of reemployment benefits was added to the issues for hearing in October, Claimant was served with formal notice of the October 20, 2011 hearing by certified mail, and personally signed for its receipt on September 22, 2011, 28 days prior to hearing.   

Accordingly, Claimant’s reasons for seeking a continuance, i.e.  he is seeking legal representation, and he did not receive notice of the hearing, are insufficient in light of the facts and the law.  After a complete copy of his board file was made available to him, Claimant had ample time to obtain representation, and had actual notice of the October 20, 2011 hearing.  Good cause did not exist to continue this properly noticed hearing.  Claimant’s request to continue the hearing was properly denied. 

2.
Should Claimant’s TTD benefits be forfeited for the period February 16, 2011 to May 16, 2011? 

Where an employee fails to submit to an examination requested by the employer, the law provides his rights to compensation “shall be suspended” until his obstruction or refusal to appear ceases.  At the board’s discretion, his benefits during the suspended period may be forfeited entirely.  AS 23.30.095(e).

An employee is entitled to at least 10 days notice of his obligation to appear for an EME.  8 AAC 45.090(d).  On February 3, 2011, Employer mailed Claimant notice of the EME scheduled for February 16, 2011.  Service of notice by mail is complete at the time of deposit in the mail if mailed with sufficient postage and properly addressed to the party at the party’s last known address.  8 AAC 45.060(b).  There is no allegation the notice bore insufficient postage or was improperly addressed.  With three days added for mailing, Claimant would timely have received notice of his required attendance at the EME.  Under AS 23.30.095(e), Claimant’s failure to appear for the February 16, 2011, EME justified Employer’s suspension of benefits.

Claimant’s assertions he was unaware of the scheduled EME, his mail and telephone messages are sometimes misplaced by his elderly parents for whom he cares and with whom he lives, he learned of the EME the following day and called the adjuster to apologize, and he has never missed any of the previous EMEs, physical therapy or doctor appointments, while not sufficient to excuse his failure to attend the EME, demonstrate his failure to attend was careless rather than willful.  Under these circumstances, Claimant will not be required to forfeit three full months of suspended TTD benefits to which he is otherwise entitled for this accepted work injury.  However, because Employer incurred a cost of $945.00 for the missed EME, that sum will be deducted from the TTD benefits otherwise payable for the period February 16, 2011 to May 16, 2011, and the reduced sum paid to Claimant.

3.
Is Claimant entitled to an award of interest on the suspended TTD?

The law requires payment of interest to an injured worker on compensation not paid when due. AS 23.30.155 (p); 8 AAC 45.142.  Awards of interest are intended to compensate the recipient for the time loss benefit of monies otherwise owed.  However, where, as here, benefits are lawfully suspended as a result of an injured worker’s failure to appear for a properly noticed EME, benefits are not due, and interest is not owed.  Claimant is not entitled to an award of interest on the suspended benefits.

4.
Is Claimant entitled to an award of penalties on the suspended TTD?

The same is true for penalties for late paid compensation.  If any installment of compensation payable without an award is not paid within seven days after it becomes due, a penalty of 25% of the compensation due shall be added to the amount payable.  AS 23.30.155(e).  But where, as here, benefits are lawfully suspended for a claimant’s failure to appear for an EME, benefits are not due, and no penalty for late payment will accrue.

5.
Was Employer’s controversion of benefits for Claimant’s failure to attend the EME unfair or frivolous?  

Where a controversion notice is not supported by substantial evidence, it is frivolous.  If it is the product of dishonesty, fraud, bias, or prejudice, it is unfair.  In either event a penalty may be imposed.  Harp v. ARCO Alaska, Inc., 831 P.2d 352, 358 (Alaska 1992).  But where an employer possesses sufficient evidence at the time and in support of its controversion, the controversion is neither unfair nor frivolous, and no penalty will be due.  Id.  Here, Claimant failed to appear for a properly noticed EME, Employer was entitled to suspend benefits, and did so with a properly served and filed Controversion Notice.  Employer’s actions were lawful, not unfair or frivolous.  Claimant is not entitled to an award of penalties for unfair or frivolous controversion.    

6.
Did the RBA designee apply controlling law and exercise sound legal discretion when she found Claimant ineligible for reemployment benefits?

The RBA’s decision must be upheld absent an abuse of discretion on the administrator’s part.  An abuse of discretion occurs where a decision is arbitrary, capricious, manifestly unreasonable, or stems from an improper motive.  None of those circumstances exist here.  But an abuse of discretion will also be found where a decision fails to apply controlling law, or reflects a failure to exercise sound legal discretion. 

The RBA fails to apply controlling law and exercise sound legal discretion, where he relies on a rehabilitation specialist’s report which fails to consider statutorily mandated factors.  Under AS 23.30.041(e), failure to consider the attending physician’s opinion whether an injured worker can return to jobs in his 10-year work history constitutes error as a matter of law.   Where the board upholds an RBA decision based on a flawed report, the board commits legal error.  
Dr. Kornmesser is Claimant’s attending physician for his right wrist injury.  Dr. Kornmesser opined Claimant would suffer permanent impairment as a result of the work injury, would require an FCE before predictions could be made concerning Claimant’s ability to perform jobs in his 10-year work history, and he intended to refer Claimant to Dr. Levine for the FCE “when appropriate.”  Despite the RBA designee’s instruction to AVC to direct Claimant to obtain the necessary referral for the FCE from Dr. Kornmesser, AVC repeatedly failed to do so, and instead sent the SCODRDOTs for Dr. Levine’s review without the necessary referral.  Without the required referral, Dr. Levine could not be expected to reply. 

Dr. Hall is Claimant’s attending physician for his right shoulder injury.  AVC failed to obtain Dr. Hall’s opinion, and failed to consult him on Claimant’s ability to return to jobs in his 10-year work history in light of his shoulder injury.   

The law requires the rehabilitation specialist to consult and consider the attending physician’s opinion on a claimant’s ability to perform jobs in his 10-year work history.  Where different specialists are treating different injured body parts, the rehabilitation specialist must contact each such attending physician.  Otherwise, the evaluation of whether an injured worker has the permanent physical capacities to return to the applicable jobs will be incomplete and misleading.  An injured worker may be able to return to employment given one injured body part or function, but unable to because of another.  AVC’s failure to obtain and consider Dr. Kornmesser’s and Dr. Hall’s opinions concerning Claimant’s physical capacity to perform the physical demands of jobs in his 10-year work history was a failure to apply controlling law.  The RBA designee’s determination Claimant is ineligible for reemployment benefits based as it was on AVC’s incomplete report, failed to exercise sound legal discretion.  Accordingly, the determination Claimant is ineligible for reemployment benefits will be vacated, and the matter remanded for reevaluation consistent with this decision.
7.
 Was the RBA designee’s decision denying Claimant eligibility for reemployment benefits supported by substantial evidence where information provided to the RBA-designee was incomplete, and the information omitted was necessary to a full and fair determination of reemployment benefits eligibility? 

An abuse of discretion will be found where the RBA designee’s decision is not supported by substantial evidence.  Substantial evidence is such relevant evidence as a reasonable person, viewing the record as a whole, might accept as adequate to support a conclusion.  Whether the quantum of evidence is substantial enough to support a conclusion, in the contemplation of a reasonable mind, is a question of law.  

Both the RBA designee’s eligibility determination, and decisions on review of that determination, must be made on a complete record.  The RBA designee may not decide an employee’s eligibility for reemployment benefits where the  case file does not support the eligibility recommendation.  8 AAC 45.530(b)(1).  If the case file does not support the eligibility recommendation, the RBA designee shall notify the parties or the rehabilitation specialist to submit additional information. 8 AAC 45.530(b)(2).   Determinations based on an incomplete record, by either the RBA or on review, constitute plain error, create a high likelihood injustice will result, and ultimately require remand for reevaluation.  Smith v. CSK Auto, Inc., 204 P.3d 1001, 1012-13 (Alaska 2009); Fred Meyer, Inc. v. Updike, AWCAC Dec. No. 120, at pages 10-11 (Oct. 29, 2009).   

It is evident from the record AVC’s recommendation, and the RBA’s determination, were rendered on an incomplete record, without an adequate consideration of Claimant’s work injuries and consequent limitations.   With respect to Claimant’s wrist injury alone, Dr. Kornmesser opined an FCE was required before a prediction could be made on Claimant’s ability to perform jobs in his 10- year work history, and he would make the referral to Dr. Levine when an FCE was appropriate.   But without an FCE having been performed, and without obtaining either Dr. Kornmesser or Dr. Levine’s opinion, AVC recommended and the RBA designee determined Claimant was ineligible for reemployment benefits.  

In addition, AVC’s recommendation and the RBA’s determination Claimant was ineligible for reemployment benefits was based on Dr. Provencher’s contingent prediction Claimant could perform two of the jobs in his 10-year work history: if a third surgery was performed, and if that surgery was successful.  Yet the decision Claimant was ineligible was made before the surgery was performed, and before any determination the surgery was successful.  A determination the total fusion surgery was successful would likely be made through the FCE Dr. Kornmesser said from the very beginning was a necessary prerequisite to predicting Claimant’s post-surgery physical capacity to perform jobs in his 10-year work history, and which he would order at the appropriate time.    

Furthermore, AVC’s recommendation and the RBA’s determination Claimant was ineligible for reemployment benefits was rendered without adequate consideration of Claimant’s shoulder injury.    Both AVC and the RBA designee overlooked the fact Dr. Kornmesser was Claimant’s attending physician for his wrist injury only, and Dr. Hall was the attending physician for his shoulder injury.  Dr. Hall’s opinion was never solicited.  Dr. Provencher’s report, the only medical record AVC and the RBA designee reviewed, erroneously suggested Dr. Hall referred Claimant to Dr. Kornmesser for all of his injuries, not just his wrist injury, and omitted reference to Dr. Hall’s opinion Claimant must first regain use of his wrist before Dr. Hall could successfully treat his shoulder injury. Dr. Provencher’s report reveals he did not view the shoulder arthrogram, or Dr. Jensen’s November 12, 2010 addendum report, and reported Claimant’s shoulder injury simply as “diagnosis unclear.” As a result, AVC and the RBA were unaware Dr. Hall diagnosed Claimant with right shoulder impingement and possible rotator cuff tear, and needed PT and possibly surgery after his wrist was repaired.  They were unaware Dr. Jensen diagnosed Claimant with right shoulder impingement, required injections and goal directed therapy, with surgical decompression should non-operative treatment fail, and that Claimant had yet to receive this necessary treatment for his shoulder.  

Since Dr. Provencher did not review relevant medical records pertaining to Claimant’s shoulder injury, did not diagnose the shoulder injury, and appears to have erroneously assumed Dr. Hall was no longer treating Claimant’s shoulder, it is reasonable to believe his opinions concerning Claimant’s ability to perform jobs in his 10-year work history failed to consider what physical limitations Claimant’s shoulder injury may cause.  Since AVC and the RBA relied only on Dr. Provencher’s report, it is reasonable to assume their recommendation and determination also failed to adequately consider Claimant’s shoulder injury.  
AVC or the RBA designee, pursuant to 8 AAC 45.525(b) and 8 AAC 45.530(b), respectively, could have and should have reviewed the case file, which was at all times available for review and included Claimant’s medical records, before rendering a recommendation or decision.  Because the determination Claimant is ineligible for reemployment benefits was made on an incomplete record, the matter must be remanded for further evaluation based on the record as a whole.

Moreover, where newly discovered evidence becomes available that could not with due diligence have been presented to the RBA, an order of remand for further evaluation is also appropriate.  Medical records only filed after the hearing, reflect that on April 26, 2011, two months before the RBA’s June 29, 2011 determination Claimant was ineligible for reemployment benefits, Dr. Kornmesser opined Claimant’s only chance to recover function of his right wrist and hand was total wrist fusion surgery.  The decision was made to perform the total fusion, which would involve grafting bone harvested from Claimant’s hip.  The total wrist fusion surgery was apparently performed sometime in September, 2011.  Because the surgery was conducted after AVC submitted its final report to the RBA, and some medical records pertaining to that surgery have yet to be filed, those medical records could not with due diligence have been available to the RBA designee when she made her decision in June.  

Because the RBA designee’s determination Claimant is ineligible for reemployment benefits was based on an incomplete record, and because new evidence is available that with due diligence could not have been provided to the RBA, the determination Claimant is ineligible for reemployment benefits will be vacated, and the matter remanded for reexamination consistent with this decision, and further action as more fully set forth below. 
CONCLUSIONS OF LAW
1.
Claimant’s request to continue the hearing was properly denied.

2.
Claimant will be required to forfeit TTD benefits totaling $945.00 for the period February 16, 2011, to May 16, 2011.  

3.
Claimant will not be awarded interest.

4.
Claimant will not be awarded penalties.

5.
Employer did not file an unfair or frivolous controversion.

6.
The RBA designee’s decision denying Claimant eligibility for reemployment benefits failed to apply controlling law or exercise sound legal discretion.  

7.
The RBA designee’s decision denying Claimant eligibility for reemployment benefits was not supported by substantial evidence where information provided to the RBA-designee was incomplete, and the information omitted was necessary to a full and fair determination of reemployment benefits eligibility. 

ORDER
1.
Claimant shall forfeit the sum of $945.00 from TTD benefits otherwise owed for the period February 16, 2011 to May 16, 2011.  

2.
After deducting the sum of $945.00, Employer shall pay Claimant the balance owed for TTD benefits for the period February 16, 2011 to May 16, 2011.

3.
Claimant’s appeal from the RBA-designee’s denial of eligibility for reemployment benefits is granted.

4.
Employer shall file on medical summaries all remaining medical records related to Claimant’s right wrist and shoulder, from all treating physicians including Dr. Kornmesser and Dr. Hall, including but not limited to those pertaining to Claimant’s total wrist fusion surgery, including the Operative Report, and pre- and post-operative medical records, and from his return to Dr. Hall for shoulder evaluation. 

5.
The RBA designee’s determination Claimant is ineligible for reemployment benefits is vacated and remanded for reexamination and reevaluation consistent with this decision and order.

6.
The RBA shall:  


a.
Instruct the rehabilitation specialist to direct Claimant to return to Dr. Hall for follow-up on his right shoulder injury;


b.
Instruct the rehabilitation specialist to determine the current status of Claimant’s right shoulder injury, through inquiry with Claimant and with Dr. Hall, including whether further treatment is still recommended, if so, what treatment, when will it be provided, when will Dr. Hall be able to review the SCODRDOT job descriptions and accurately determine whether Claimant will have the physical capacities necessary to perform the physical demands of jobs in his 10-year work history; and whether an FCE will be recommended before Dr. Hall will be able to determine whether Claimant will have the physical capacities necessary to perform the physical demands of jobs in his 10-year work history;


c.
Instruct the rehabilitation specialist to inquire of Dr. Kornmesser when he will make the referral to Dr. Levine to perform the FCE;


d.
Instruct the rehabilitation specialist to direct Claimant, at the appropriate time, to obtain from Dr. Kornmesser and Dr. Hall any necessary referrals to Dr. Levine to perform the FCE; 


e.
Instruct the rehabilitation specialist to direct Claimant, at the appropriate time, to schedule and attend the FCE with Dr. Levine;


f.
Instruct the rehabilitation specialist to obtain the results of the FCE, and file them with a status report;


g.
Instruct the rehabilitation specialist to submit the SCODRDOT job descriptions to either Dr. Kornmesser, or to Dr. Levine if Dr. Kornmesser so directs, for review with respect to Claimant’s right wrist injury;


h.
Instruct the rehabilitation specialist to submit the SCODRDOT job descriptions to Dr. Hall for review with respect to Claimant’s shoulder injury.

7.
AVC and the assigned rehabilitation specialist are advised that regulations effective July 9, 2011, require “the rehabilitation specialist whose name appears on the referral letter,” in this case Thomas R. Schmidt, to perform the rehabilitation specialist’s duties.  


Dated at Anchorage, Alaska this 25th day of November, 2011.
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If compensation is payable under the terms of this decision, it is due on the date of issue.  A penalty of 25 percent will accrue if not paid within 14 days of the due date, unless an interlocutory order staying payment is obtained in the Alaska Workers’ Compensation Appeals Commission.

If compensation is awarded, but not paid within 30 days of this decision, the person to whom the compensation is payable may, within one year after the default of payment, request from the board a supplementary order.

RECONSIDERATION
A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION
Within one year after the rejection of a claim, or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.

PETITION FOR REVIEW

Under Monzulla v. Voorhees Concrete Cutting, 254 P.3rd 341 (Alaska 2011), a party may seek review of an interlocutory or other non-final Board decision and order.  Within 10 days after service of the Board’s decision and order a party may file with the Alaska Workers’ Compensation Appeals Commission a petition for review of the interlocutory or other non-final Board decision and order.  The commission may or may not accept a petition for review and a timely request for relief from the Alaska Supreme Court may also be required.
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� “Selected Characteristics of Occupations Defined in the Revised Dictionary of Occupational Titles” (U.S. Department of Labor, 1993 Edition).


� The long, curved upper border of the wing of the ilium.  The American Heritage Medical Dictionary (2007).   Ilium is defined as “The uppermost and widest of the three bones constituting either of the lateral halves of the pelvis, Also called iliac bone.  The American Heritage Medical Dictionary (2007).   


� See Elkins v. Alaska Division of Workers’ Compensation, AWCB Decision No. 11-0024 (March 15, 2011).  Mr. Schmidt is listed on AVC’s letterhead as one of its certified rehabilitation specialists, and is on the RBA’s list of qualified rehabilitation specialists pursuant to 8 AAC 45.400. Mr. Elkins was never on the RBA’s list of rehabilitation specialists, was denied inclusion on the list for misrepresentation to the RBA, and for unprofessional, rude, disrespectful and threatening written and oral communications with RBA staff, rehabilitation specialists, insurance adjusters and representatives, attorneys, employers and injured workers.  On March 15, 2011, the Board upheld the RBA’s decision to exclude Mr. Elkins from its list of rehabilitation specialists.  Id. at 9-18, 60.


�  Under AS 23.30.008(a), decisions of the commission have the force of legal precedent.
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