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ALASKA WORKERS' COMPENSATION BOARD


P.O. Box 115512


Juneau, Alaska 99811-5512

	SHERRI SCHLEITER, 

                                             Employee, 

                                                Applicant,

                                                   v. 

SAM’S CLUB,

                                             Employer,

                                                    and 

NEW HAMPSHIRE INSURANCE CO.,

                                             Insurer,

                                                  Defendants.                       
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	INTERLOCUTORY

DECISION AND ORDER

AWCB Case No. 201016488
AWCB Decision No.  11-0172
Filed with AWCB Anchorage, Alaska 

on December 7th, 2011


Sherri Schleiter’s (Employee) August 19, 2011 petition for review of the board designee’s August 11, 2011 discovery order; Employee’s September 19, 2011 petition to revoke the previously signed workers’ compensation records release; Employee’s October 25, 2011 petition for sanctions; and Employee’s October 27, 2011 petition to exclude additional issues for hearing were heard on November 3, 2011, in Fairbanks, Alaska.  Employee appeared and represented herself.  Attorney Robert Bredesen represented Employer Sam’s Club and its insurer New Hampshire Insurance Co. (Employer).  Employer’s adjuster Virginia Henley testified by telephone.  The record closed at the hearing’s conclusion on November 3, 2011.

ISSUES

Employee contends the hearing should be limited to arguing those issues specified in the September 23, 2011 prehearing conference summary (PHC).  She contends she is unprepared to argue any additional issues and would be prejudiced if the panel heard additional issues at the November 3, 2011 hearing.

Employer contends all pending discovery issues should be heard together at the November 3, 2011 hearing, as they are similar in content and hearing all the issues together will help in moving the case forward so Employee’s claim may be heard on its merits.

1)  Shall all pending discovery issues be heard together at the November 3, 2011 hearing and decided in this decision and order?

Employee contends the board designee abused his discretion by ordering Employee to sign various releases as set forth in his August 11, 2011 PHC summary order, as the releases seek disclosure of information not relevant to her work injury.

Employer contends the board designee did not abuse his discretion in ordering Employee to sign releases in his August 11, 2011 PHC summary order, as the releases seek information relevant to Employee’s claim and are sufficiently limited to protect Employee’s privacy interests. 

2)  Did the board designee abuse his discretion by ordering Employee to sign various releases as set forth in the PHC summary order dated August 11, 2011, pursuant to AS 23.30.108(c)?

Employee contends the designee abused his discretion in denying her petition to compel Employer to respond to request numbers 1, 7 and 8 of her April 29, 2011 discovery requests, as they are relevant to her claim.

Employer contends the designee did not abuse his discretion in denying Employee’s petition to compel Employer to respond to number 1, 7 and 8 of Employee’s April 29, 2011 discovery requests, as they are not relevant to Employee’s claim and are not likely to lead to the discovery of admissible evidence.

3)  Did the board designee abuse his discretion when he denied Employee’s petition to compel a response to discovery requests numbers 1, 7 and 8 in Employee’s April 29, 2011 discovery requests to Employer?

Employer contends she was confused when she signed the workers’ compensation records release and was unaware what she was authorizing.  She contends she should be permitted to revoke the workers’ compensation records release as it seeks information not relevant to her claim.

Employer contends the workers’ compensation records release was clear on its face, and in any event, it seeks to release information directly relevant to Employee’s claim. 

4)  Shall Employee be permitted to revoke her previously signed workers’ compensation records release?

Employee contends Employer should be compelled to respond to Employee’s July 19, 2011 discovery requests, as they seek information relevant to Employee’s claim.

Employer contends Employee’s July 19, 2011 discovery requests are not relevant to Employee’s claim or likely to lead to the discovery of admissible evidence.

5)  Shall Employer be ordered to respond to Employee’s July 19, 2011 discovery requests?

Employee alleges Employer committed “fraudulent practices” in the handling of her claim and contends she is entitled to sanctions in the form of her “case [being] automatically granted to me.”

Employer contends neither Sam’s Club, nor any of its agents or its legal counsel has committed misconduct in handling of her case and Employee is not entitled to sanctions against Employer.

6) Did Employer commit misconduct as alleged in Employee’s October 25, 2011 hearing brief?

7) If so, what is the appropriate remedy?

FINDINGS OF FACT

1) On November 14, 2010, Employee suffered a heart attack while working for Employer. (Report of Occupational Injury or Illness, December 20, 2010).

2) On November 18, 2010, Employer’s adjuster Virginia Henley called Employee’s home phone and left the following message on her answering machine:

Hello this message is for Sherri Schleiter.  I hope I’ve pronounced that right.  I probably messed it up.  Anyway, my name is Virginia Henley.  I’m a work comp. adjuster that handles the claims in Alaska for Walmart and Sam’s Club.  I was informed that on Sunday that you’d had an incident at work . . . appears to have a, they described it as a possible heart attack.  I was calling to check up to see how you were doing, wanted to make sure that whatever had happened whether or not you felt that it was or was not related to work activities so that I could make sure (unintelligible) here on the claim that was filed by your employer.  And if you can find some time in the next day or two to give me a call I sure would appreciate it.  My phone number here is 907/264-6781.  I’m in Anchorage.  You could also try my toll free number which is 1-800-352-0877.  Again, my name --  (Recorded message played at November 3, 2011 hearing; noted on machine as “7:35 pm Thursday”).

3) Virginia Henley left a second message for Ms. Schleiter (date unspecified):

Hello, this message is for Sherri Schleiter.  This is Virginia Henley with (unintelligible) Gates, the work comp. adjuster that handles the Alaska claims for Walmart and Sam’s Club employees.  I’m calling because a claim was entered for an incident that you had at work on November 14th that appears to be non-occupational.  I just wanted to make contact with you and let you know that I’m going to close this down um, as um, heart condition or complex medical conditions are not covered under the Alaska Workers’ Comp Act unless you have a physician saying that work is the substantial factor that had caused the condition.  If you have any questions, I encourage you to please give me a call.  My phone number is 264-6781.  Again, this is Virginia with (unintelligible) Gates.  Thank you.  (Recorded message played at November 3, 2011 hearing, date unspecified).

4) At both times Virginia Henley attempted to contact Employee at her home phone number, Employee was in the intensive care unit at Fairbanks Memorial Hospital.  Employee felt “my case was opened and closed and there was nothing I could do about it.”  Employee did not contact Virginia Henley after she received the message on her answering machine.  She testified “I thought I didn’t have a choice.  I thought I needed to let God handle things and I didn’t have the strength to handle it.”   (Employee).

5) At the time she left the messages on Employee’s answering machine, Ms. Henley was not aware Employee was hospitalized.  (Henley).

6) On November 22, 2010, Employer filed a controversion notice denying all benefits based on lack of medical evidence linking Employee’s heart attack to her work with Employer.  (Controversion Notice, November 17, 2010).

7) On March 9, 2011, Employee filed a workers’ compensation claim seeking permanent partial impairment benefits, “lifetime and current” medical benefits, and a compensation rate adjustment.  Employee listed “heart attack, continued excessive stress” as the nature of illness.  (Employee’s WCC, March 9, 2011).

8) On April 29, 2011 Employee submitted a set of discovery requests to Employer:

1. A copy of the general credentials and medical credentials of all members of the Sam’s Club Accommodation Center that have been involved with my case.  Also include the hire date and if terminated, the termination date of these employees.

2.  Please send me a copy of my Personnel File.

3. Please send me a copy of Lelyn Farmer/Wilkosky’s personnel file from the date of my hire to present and ongoing if I report new instances of emotional abuse from her.

4. Please send me a copy [of] Laurie Lawrence’s personnel file from the date of my hire to present.

5. Please send me a copy of Sean Tu’s personnel file from the date of my hire until his termination.

6. I would also like a copy of notes taken by Manger Ray and Manger Tina when I was questioned regarding Retaliation charges regarding Sean Tu for reporting to EEOC. This is connected to emotional abuse I have suffered at Sam’s Club.

7. Please ask to (sic) Accommodation Center to clearly state what medical information they still need to approve my request.  I have repeatedly asked and they refuse to respond only stating that they need “more” medical information.  My doctor and I need to know what they need.  This repeated refusal to state specifically what I need is causing me undue stress and worsening my depression and anxiety levels.

8.  Please ask Manager Ray to provide me in writing verification that I will not be asked to work elsewhere in the store until this situation is resolved and forever as long as he is the manager.  He has verbally told me this, but not in writing.  (Employee’s Discovery Requests to Employer, April 29, 2011).

9) On May 3, 2011, Employee signed a workers’ compensation records release allowing release of copies of “records regarding anxiety, depression, chest and/or heart except in case number 201016488.”  (Workers’ Compensation Records Release, signed May 3, 2011) (emphasis added).

10) At the time she signed the workers’ compensation records release, Employee “did not understand what I was signing.  I thought it would only go back two years.  I thought it was only to allow Mr. Bredesen to get what I filed in this case.”  Employee misread the language of the release and interpreted it to read “records regarding anxiety, depression, chest and/or heart attack in case number 201016488.”   (Employee).

11) On May 3, 2011, Employee filed a petition for a protective order concerning medical and employment releases.  (Employee Petition for Protective Order, May 3, 2011).

12) On June 20, 2011, Employer filed an answer to Employee’s May 3, 2011 petition for protective order and a cross-petition to compel Employee to sign the proposed releases.  (Employer’s Answer to Petition for Protective Order and Cross-Petition to Compel, June 16, 2011).

13) On June 20, 2011, Employer submitted Employee’s signed workers’ compensation release along with a records request to the board.  (K. Lilly letter to Board, June 20, 2011).

14) On June 22, 2011, Employer filed a controversion notice denying all benefits retroactive to April 21, 2011, based on Employee’s failure to sign and return releases.  (Controversion Notice, June 20, 2011).

15) On June 28, 2011, the board provided records from Employee’s 2004 and 2006 workers’ compensation cases to Employer.  (Record).

16) On July 19, 2011, Employee submitted a second set of discovery requests to Employer:

1. Please send me the names of and contact information for those individuals employed at Sam’s Club for the Northwestern Regions of the United States who have provided a doctor’s note to Sam’s Club restricting work activities, then whom Sam’s Club initiated a Letter of reprimand and sent home from work without pay because they followed the advice of their doctor.

2.  Please send me the names of and contact information for those individuals employed at Sam’s Club for the Northwestern Regions of the United States who were then asked to write an Action Plan to change their behaviors and were directed by their supervisor that the action plan should not reflect following their doctor’s recommendation.

3. Please send me the names of and contact information for those individuals employed at Sam’s Club for the Northwestern Regions of the United States whom Sam’s Club Accommodation Center informed the employee that the disability was a matter of choice.

4. Please send me the names of and contact information for those individuals employed at Sam’s Club for the Northwestern Regions of the United States whom Sam’s Club Accommodation Center informed the employee that they did not have a disability despite being provided with several letters from their doctor stating that they do have a disability. Depression and Anxiety are listed under ADA Law and Sam’s Club medical accommodation Policy states that mental health disabilities are covered under their policy.
5. Please send me the names of and contact information for those individuals employed at Sam’s Club for the Northwestern Regions of the United States who were publically disciplined for having a disability over the store intercom system and store radio communication system that can be heard by club members and other associates.

6. Please send me the names of and contact information for those individuals employed at Sam’s Club for the Northwestern Regions of the United States who were ordered to dress differently than per Sam’s Club policy, specifically this directive given from a male employee to female employees.
7. Please send me the names of and contact information for those individuals employed at Sam’s Club for the Northwestern Regions of the United States who informed Sam’s Club Human resource that they had been hospitalized for depression and anxiety due to suicidal behaviors were treated like I have been.

8. Please send me the names of and contact information for those individuals employed at Sam’s Club for the Northwestern regions of the United States who pleaded for assistance from the Accommodation Center on a daily basis for a month but received no response from the accommodation center.

9. Please send me the names of and contact information for those individuals employed at Sam’s Club for the Northwestern Regions of the united States whom Sam’s Club tried to force employees to use a provided form despite the fact that the form specifically states that this form is not required.

10. Please send me the names of and contact information for those individuals employed at Sam’s Club for the Northwestern Regions of the United States whom supervisors approached an employee who requested an ADA accommodation and had this information discussed while on the sales floor in front of customers where there was no assurance of privacy to discuss confidential information.  (Employee’s Second Set of Discovery Requests to Employer, July 19, 2011).

17) On July 19, 2011, the parties attended a PHC.  The parties argued their positions on Employee’s April 29, 2011 discovery requests, and Employee’s May 3, 2011 petition for protective order.  On August 12, 2011, the board designee issued a ruling: 

Designee spent a great deal of time at the PH of 7/6/2011 inquiring about the nature of EE’s claim with respect to injury.  He again confirmed his understanding of EE’s claimed injury at the PH on 7/19/2011.  EE’s theory of her case is that ER caused her stress, both in the way ER handled her request for ADA accommodations and in other, miscellaneous, workplace harassment incidents, and this stress caused her heart attack.  So, EE claim is for a physical injury (heart attack) brought about by workplace stress.  The Board has traditionally made distinctions between mental/mental claims, mental/physical claims, and physical/physical claims, primarily for the purpose of a determination of the applicability of the presumptions in section 120.  So, here EE is presenting what has come to be known as a mental/physical claim: the workplace mental stress caused her physical injury of heart attack.  And, while the Board does not now intend to undertake a presumption analysis, understanding the cause and effect relationships of EE’s injury will be vital to resolving the numerous discovery disputes now before the Board.

At issue in this case is ‘the substantial cause’ of EE’s heart attack.  The substantial cause will be one that is greater than other causes.  EE is claiming that the stress brought about by Sam’s Club while she was pursuing her ADA accommodations is the substantial cause of her heart attack.  So the issue of mental stress and, more particularly, the sources of that stress, are an issue in this case.  Therefore, ER’s inclusion of the conditions ‘anxiety and depression’ in its medical releases is not improper.

EE objects to certain language at the top of ER’s medical releases.  The releases begin “TO: healthcare providers or other covered entities, or their designees, having custody of medical or rehabilitation records or information pertaining to the following individual.”  The releases then go on to list the information to be released.  The releases are limited in scope to ‘anxiety, depression, chest or heart,’ and in time to two years prior to EE’s claimed date of injury.  Because the releases are limited in both scope and time, they are narrowly tailored to provide for only the release of information ‘relative’ to EE’s claim.  These limitations carefully balance ER’s right to obtain discovery and EE’s right to privacy.  Employee shall be ordered to sign ER’s medical releases.

EE objects to the employment release because she believes the receipt of such a release by another current ER will cause her ‘prejudice’ at that place of employment.  As reemployment benefits are not currently an issue in this case, Designee would ordinarily not order the employment releases.  However, the circumstances of this case are unique.  Again, the substantial cause of EE’s heart attack is a central issue in this case.  And, while EE attributes the source of the stress that led to her heart attack to Sam’s Club, ER is entitled [sic] present a defense that other sources of stress are the substantial cause of EE’s heart attack, including stress from other workplaces.  Therefore, EE shall be ordered to sign the employment records release.  However, since the relevance of the employment releases to EE’s WCC is one of medical causation and not reemployment training, the employment releases shall be limited to two years prior to date of injury.

. . .

In a document dated 4/29/2011, EE sought discovery from ER, as well.  The Board will treat this document as a Petition to Compel.  The document lists eight requests.  The first request seeks the ‘general and medical credentials’ of Sam’s Club personnel who have worked on her ADA accommodations request.  EE seeks this because she maintains that these personnel ‘diagnosed’ her as not having a disability, and this is somehow relevant to her WCC.  Firstly, while this request may relate to EE’s ADA complaint, it is not relevant to her WCC.  Designee has previously explained to EE that the Board does not have jurisdiction over matters under the ADA, only the Alaska Workers’ Compensation Act.  Secondly, EE has made it clear by now that her claim is for a physical injury of heart attack, and is not a mental stress claim.  So, while any disability that has resulted from her heart attack may be relevant to her claim, any disability resulting from EE’s mental health conditions is not.  This request will be denied.

The next four requests seek the ‘personnel files’ for EE, herself, and three named co-workers.  Given EE’s theory of her case, this request is reasonably calculated to lead to the discovery of admissible evidence and shall be granted.  However, this request shall also be limited.  

ER shall provide EE with all HR/personnel records for EE, herself, in their entirety.  In addition, ER shall also provide EE with all records of personnel actions, disciplinary actions, investigations, incident reports, and meeting notes that refer or relate to Lelyn Farmer Wilkosky, Laurie Lawrence, and Sean Tu. Such records shall be produced regardless of their storage location or form.  In other words, the production shall not be limited to only documents that may be stored in a ‘personnel file.’  

The sixth request is for notes taken by ‘Manager Ray’ and ‘Manager Tina’ while interviewing EE as part of an investigation involving Sean Tu.  Again, given EE’s theory of her case, this request is reasonably calculated to lead to the discovery of admissible evidence and shall be granted.

The seventh request is for information from ER involving EE’s ADA accommodation.  This request is not relevant to EE’s WCC and shall be denied.

EE’s last request appears to be a request for an admission, of sorts.  EE seems to be seeking some sort of assurance from ER regarding future working conditions.   While EE’s past working environment may be relevant to her WCC, her future working conditions are not, and this request will be denied.  (PHC Summary, August 11, 2011.)

18) On August 19, 2011, Employee filed a petition for review of the designee’s August 11, 2011 discovery rulings.  (Employee’s Petition, August 19, 2011).

19) On September 19, 2011, Employee filed a petition to withdraw her previously signed workers’ compensation release. (Employee’s Petition, September 19, 2011).

20) On September 23, 2011, the parties attended a PHC.  The designee set a hearing for November 3, 2011, on Employee’s August 19, 2011 appeal of the designee’s August 11, 2011 discovery rulings.  (PHC Summary, September 23, 2011).

21) On October 6, 2011, Employer’s counsel sent a letter to the board’s designee clarifying it would request signed medical releases for records concerning anxiety and depression back to 2002, based on a June 7, 2006 employer’s medical evaluation (EME) of S. David Glass, M.D., documenting Employee’s onset of anxiety and depression occurred in 2004.  (Bredesen letter to M. Kokrine, October 6, 2011).

22) On October 14, 2011, the parties attended a PHC.  At Employer’s request and against Employee’s objection, the designee added issues for the November 3, 2011 hearing:

. . . the issues for hearing on November 3rd, 2011 shall be:

1) Designee’s ruling of August 11, 2011 regarding the signing and scope of releases;

2) Designee’s ruling of August 11, 2011 on Employee’s Petition to Compel Discovery;

3) Employee’s Petition, dated September 19, 2011, regarding WC records release;

4) Employer’s request of October 6, 2011 (letter) and October 14, 2011 (verbal) regarding the scope of medical releases for anxiety and depression; and 

5) Employer’s verbal request of October 14, 2011 to compel production of deposition testimony and audio recording(s). (PHC Summary, October 14, 2011).
23) On October 25, 2011, Employee filed a hearing brief.  On the first page of the document Employee stated:

I feel that my case should be automatically granted to me because of fraudulent practices that have occurred by the employer and those representing this case.

1. My workers compensation claim was opened and closed without verbal or written correspondence with me.  It was opened and closed while I was in the intensive care unit.

2. Failure to produce medical credentials of those employed at the Accommodation Center for declaring I do not have a disability and that my disability request is a matter of choice.  Practicing medicine without a license is a federal offense.

3. Three times Mr. Bredesen stated he had sent my personnel file in full to me and this is false.  The emails I sent should have been forwarded to the Accommodation Center as part of my disability appeal.  I should be able to see on the emails the date they were forwarded or a date the hard copies were printed out.  If these documents were destroyed this proves attempt to defraud the Workers Compensation and the federal Equal Employment Opportunity Commission (EEOC).

4. There have been other lies as well such as stating I refused to sign releases, which many I did sign with slight alterations, an [sic] allegations that I did not answer questions during the deposition.  It was clear before the deposition took place that many questions were in the appeal process with the Workers Compensation Board.

5. There is also the hideous response of still not approving or discussing with me the last Disability Accommodation Request that I made, which as a result of refusal has caused me to be hospitalized in the intensive care unit a few weeks ago. (Employee’s Hearing Brief, October 25, 2011.)

24) On October 27, 2011, Employee filed a petition objecting to additional issues being added to the November 3, 2011 hearing, stating she had recently been hospitalized and was “at a huge disadvantage as I do not understand the process that is occurring and cannot possibly to be [sic] expected to be prepared at this late date.”  (Employee’s Petition, October 27, 2011).

25) At the November 3, 2011 hearing, Employer agreed to provide copies of emails Employee sent to the Disability Accommodation Center and Human Resources Director Pamela Zagrocki, showing the date and time they were forwarded or printed.  (Hearing record).

26) Employee clarified at hearing: “The stress I have experienced through trying to accommodate my disability and the behaviors of employees caused my heart attack.  I don’t believe my anxiety or depression caused my heart attack.”  (Employee testimony, November 3, 2011).

27) At the November 3, 2011 hearing, Employer agreed to remove the medical records release component of the employment records release and to tailor a cover letter not to indicate Employee has filed a workers’ compensation claim, in an effort to minimize any negative treatment toward Employee by her current employer.  (Hearing record).

PRINCIPLES OF LAW

AS 23.30.001.  Intent of the legislature and construction of chapter.  It is the intent of the legislature that 

(1) This chapter be interpreted so as to ensure the quick, efficient, fair, and predictable delivery of indemnity and medical benefits to injured workers at a reasonable cost to the employers who are subject to the provisions of this 
chapter. . . . 

AS 23.30.107. Release of Information.  (a) Upon written request, an employee shall provide written authority to the employer, carrier, rehabilitation specialist, or reemployment benefits administrator to obtain medical and rehabilitation information relative to the employee’s injury. The request must include notice of the employee’s right to file a petition for a protective order with the division and must be served by certified mail to the employee’s address on the notice of injury or by hand delivery to the employee. This subsection may not be construed to authorize an employer, carrier, rehabilitation specialist, or reemployment benefits administrator to request medical or other information that is not applicable to the employee’s injury. . . .

Employers have a right to thoroughly investigate workers’ compensation claims to verify information provided, properly administer claims, and effectively litigate disputed claims.  Cooper v. Boatel, Inc., AWCB Decision No. 87‑0108 (May 4, 1987).  Evidence is “relative” to the claim where the information sought is reasonably calculated to lead to facts having any tendency to make an issue in a case more or less likely.  Granus v. Fell, AWCB Decision No. 99-0016 (January 20, 1999).  Granus held medical releases covering a period of two years prior to the work injury were sufficiently likely to lead to admissible evidence and were reasonable in most cases.  

The main question in determining if we have the power to compel the signing of a particular release is whether the information being sought is reasonably calculated to lead to the discovery of facts “relevant” to employee’s injury or a question in dispute.  The burden of demonstrating the relevancy of sought information rests with the proponent of the release.  Wariner v. Chugach Services, Inc., AWCB Decision No. 10-0075 (April 29, 2010).

Based on the policy favoring liberal discovery, “calculated” to “lead to admissible evidence” means more than a mere possibility, but not necessarily a probability, the information sought by the release will lead to admissible evidence.  For a discovery request to be “reasonably calculated,” it must be based on a deliberate and purposeful design to lead to admissible evidence, and that design must be both reasonable and articulable.  The proponent of a release must be able to articulate a reasonable nexus between the information sought and evidence relevant to a material issue in the case.  In the Matter of Mendel, 897 P.2d 68, 93 (Alaska 1995).  To be “reasonably calculated” to lead to admissible evidence, both the scope of information within the release terms and the time periods it covers must be reasonable.   

AS 23.30.108(c).  Prehearings on discovery matters; objections to requests for release of information; sanctions for noncompliance. . . .
. . . 

(c) At a prehearing on discovery matters conducted by the board’s designee, the board’s designee shall direct parties to sign releases or produce documents, or both, if the parties present releases or documents that are likely to lead to admissible evidence relative to an employee’s injury.  If a party refuses to comply with an order by the board’s designee or the board concerning discovery matters, the board may impose appropriate sanctions in addition to any forfeiture of benefits, including dismissing the party’s claim, petition, or defense. . . .

If a party demonstrates informal means of developing medical evidence have failed, the board “will consider the relevance of the requested information and the method of discovery to be authorized.”  Brinkley v. Kiewit‑Groves, AWCB Decision No. 86‑0179 at 5 (July 22, 1986).  If an employee unreasonably refuses to release information, AS 23.30.135 and AS 23.30.108(c) grant the board broad discretionary authority to make orders that will assure parties obtain the relevant evidence necessary to litigate or resolve their claims.  See, e.g., Bathony v. State of Alaska, D.E.C., AWCB Decision No. 98-0053 (March 18, 1998).  In extreme cases, the board has authority to dismiss claims if an employee willfully obstructs discovery.  Sullivan v. Casa Valdez Restaurant, AWCB Decision No. 98-0296 (November 30, 1998); McCarrol v. Catholic Public Social Services, AWCB Decision No. 97-0241 (November 28, 1997). 

AS 23.30.108(c) gives the board designee authority and responsibility to decide all discovery issues at the prehearing conference level, with the right of both parties to seek Board review.  Smith v. CSK Auto, Inc., AWCAC Decision No. 002 (January 27, 2006).  “The scope of review for an agency’s application of its own regulations . . . is limited to whether the agency’s decision was arbitrary, unreasonable, or an abuse of discretion.”  AT&T Alascom v. Orchitt, 161 P.3d 1232, 1246 (Alaska 2007) citing J.L. Hodges v. Alaska Constructors, Inc., 957 P.2d 957, 960 (Alaska 1998).  A Board designee’s decision on releases must be upheld absent “an abuse of discretion.” AS 23.30.108(c).

Although no definition of “abuse of discretion” appears in the Act, it has been defined to include “issuing a decision which is arbitrary, capricious, manifestly unreasonable, or which stems from an improper motive,” failing to apply controlling law or regulation, or failing to exercise sound, reasonable and legal discretion.  Smith v. CSK Auto, Inc., 204 P.3d 1001, 1013 (Alaska 2009) (footnote omitted); Irvine v. Glacier General Construction, 984 P.2d 1103, 1107, n. 13 and accompanying text (Alaska 1999); Sheehan v. University of Alaska, 700 P.2d 1295, 1297 (Alaska 1985); Tobeluk v. Lind, 589 P.2d 873, 878 (Alaska 1979) (footnote omitted); Manthey v. Collier, 367 P.2d 884, 889 (Alaska 1962).

The Administrative Procedure Act (APA) at AS 44.62.570 provides another definition for reviewing administrative agency decisions.  It contains terms similar to those noted above, but also expressly refers to a “substantial evidence” standard:

AS 44.62.570. Scope of review.

. . . 

Abuse of discretion is established if the agency has not proceeded in the manner required by law, the order or decision is not supported by the findings, or the findings are not supported by the evidence. . . .  If it is claimed that the findings are not supported by the evidence, abuse of discretion is established if the court determines that the findings are not supported by (1) the weight of the evidence; or (2) substantial evidence in the light of the whole record.

On appeals to the Alaska Workers’ Compensation Appeals Commission or the courts, decisions reviewing Board designee determinations are subject to reversal under the “abuse of discretion” standard in AS 44.62.570, incorporating the “substantial evidence test.”  Concerned with meeting that standard on appeal, the board also applies a substantial evidence standard when reviewing a Board designee’s discovery determination.  Augustyniak v. Safeway Stores, Inc., AWCB No. 06- (April 20, 2006).  When applying a substantial evidence standard, “[the reviewer] may not reweigh the evidence or draw its own inferences from the evidence.  If, in light of the record as a whole, there is such relevant evidence as a reasonable mind might accept as adequate to support a conclusion, then the order . . . must be upheld.”  Miller v. ITT Arctic Services, 577 P.2d 1044, 1049 (Alaska 1978).

Teel v. J.E. Thornton General Contracting, et. al, AWCB Decision No. 09-0091 (May 12, 2009) provided a comprehensive explanation of the workers’ compensation system in general and the policies governing the discovery process under the Act.  This explanation is repeated here verbatim for the parties’ benefit in this case:

The purpose of the Alaska Worker’s Compensation Act (Act) is to provide injured workers with a simple and speedy remedy to compensate them for work related injuries.  Misunderstandings about rights and obligations can slow the process down considerably.  Assuming an employee has ‘slight’ or ‘minimal’ evidence to support his claims, he is presumed to be entitled to benefits under the Act.

Employers have a statutory duty to adjust workers’ compensation claims promptly, fairly and equitably.  Employers must begin paying benefits within 14 days after receiving knowledge of an employee’s injury, and continue paying all benefits claimed, unless or until it ‘controverts,’ i.e., denies liability.  The Act gives employers a direct financial interest in making timely benefit payments.  Employers have a right to defend against claims.  However, because injured employees who have minimal evidence supporting their claims are presumed to be entitled to benefits, before an employer may lawfully and in good faith controvert a benefit, it must have substantial evidence sufficient in the absence of additional evidence from the employee, to warrant a Board decision the employee is not entitled to the benefit at issue.

We have long recognized it is important for employers to thoroughly investigate workers’ compensation claims to verify information provided by the claimant, properly administer claims, effectively litigate disputed claims, and detect any possible fraud.  We find Employers’ statutory duty to adjust claims fairly and equitably, necessarily implies a responsibility to conduct a reasonable investigation.  An employer’s right to develop evidence that may support a good faith controversion serves its direct financial interest.  However, we also find Employers’ resistance to unmeritorious claims is essential to maintaining the integrity of the benefits system under the Act.

The Board has wide latitude to conduct its investigations, inquiries, and hearings in the manner which best ascertains the parties’ rights.  We have consistently construed our statutes and regulations to favor liberal discovery.  Process and procedure under the Act shall be as ‘summary and simple’ as possible.  Unnecessary disputes over discovery releases make our process and procedure lengthier and more complicated.  Because the Act does not permit the parties to engage in most formal discovery proceedings, unless a written claim for benefits is filed pursuant to 8 AAC 45.050(b), we must not unduly circumscribe the availability or effectiveness of less intrusive, less litigious discovery procedures, such as informational releases.  We have long recognized medical and other record releases are an important means by which an employer can investigate a claim.

In 1988, the legislature directed the Act be interpreted to ensure the ‘quick, efficient, fair, and predictable delivery of indemnity and medical benefits to injured workers at a reasonable cost to employers.’  Our duty to ensure a speedy and economical remedy requires the discovery process to move quickly.  An injured employee signing discovery releases assists in speedy claim resolution.  We have always encouraged parties to cooperate in the discovery process and to only seek our assistance when voluntary compliance is not forthcoming.

We take administrative notice thousands of Alaskan workers annually file notices of injury and receive workers’ compensation benefits.  Most of the cases of reported injury with time loss are never litigated.  In our experience, one reason employers pay many claims without dispute is because employees release sufficient information to verify the nature and extent of their injuries and their entitlement to benefits.  We find the prompt execution of reasonable releases plays a critical role in making it possible for employers to fulfill the Act’s intent to provide a speedy remedy to injured workers.  We also find demanding overly broad releases is destructive to the cooperative spirit on which informal discovery depends, delays the delivery of benefits, results in needless claim administration, and creates excessive litigation costs.  

Teel, at 11-13 (citations omitted).
Simpson v. State of Alaska, AWCB Decision No. 09-0213 (December 31, 2009), outlined the three types of work-related mental injuries under the Act:

Work-related mental injuries are divided into three categories: mental stimulus that causes a physical injury, or ‘mental-physical’ cases; physical injury that causes a mental disorder, or ‘physical-mental’ cases; and mental stimulus that causes a mental disorder, or ‘mental-mental’ cases. . . .  Alaska . . . [permits] mental-mental claims for gradual stress as long as the stress is ‘extraordinary and unusual.’  Simpson, at 18 (citation omitted).

8 AAC 45.054. Discovery 

(a) The testimony of a material witness, including a party, may be taken by written or oral deposition in accordance with the Alaska Rules of Civil Procedure. In addition, the parties may agree or, upon a party's petition, the board or designee will exercise discretion and direct that the deposition testimony of a witness be taken by telephone conference call. The party seeking to introduce a witness' testimony by deposition shall pay the initial cost of the deposition. 

(b) Upon the petition of a party, the board will, in its discretion, order other means of discovery. 

(c) The board or division will issue subpoenas and subpoenas duces tecum in accordance with the Act. The person requesting the subpoena shall serve the subpoena at the person's expense. Neither the board nor the division will serve subpoenas on behalf of a party. 

ANALYSIS

1)   Shall all pending discovery issues be heard together at the November 3, 2011 hearing and decided in this decision and order?

At the November 3, 2011 hearing, the panel first heard argument and deliberated on Employee’s October 27, 2011 petition reviewing the designee’s decision to add issues for hearing beyond those set at the September 23, 2011 PHC.

Employee argues she is unprepared to argue additional issues at the November 3, 2011 hearing.  However, the majority of the outstanding issues in her case boil down to a determination of what information is relevant to her claim.  Therefore, preparation for hearing on her earlier petitions is nearly identical to the preparation required for hearing on her later petitions.  Further, Employee herself added the additional issue of sanctions in her hearing brief, arguably the only issue that does not turn on identifying which information is relevant to Employee’s claim.  

Given the litigious course this case has taken thus far, it is likely all pending petitions would require Board rulings.  If this panel were to deny Employer’s request to have all the discovery issues heard together, Employee’s case would be delayed significantly as the parties prepared for and attended PHCs and hearings on pending discovery petitions and appeals of those decisions, which would require individual decisions and orders.  Therefore, to uphold the legislature’s mandate to ensure the quick, efficient, fair, and predictable delivery of indemnity and medical benefits to injured workers at a reasonable cost to employers, all outstanding discovery issues related to Employee’s claim will be heard together at the November 3, 2011 hearing.  Employee’s October 27, 2011 petition reviewing the designee’s decision to add issues for hearing beyond those set at the September 23, 2011 PHC will be denied.

2)  Did the board’s designee abuse his discretion by ordering Employee to sign various releases as set forth in the PHC summary order dated August 11, 2011, pursuant to AS 23.30.108(c)?
a. Medical records releases.

Employer seeks a medical release authorizing disclosure of medical records related to Employee’s anxiety and depression from 2002 forward.  Central to Employee’s claim is the substantial cause of her heart attack on November 14, 2010.  Employee claims the workplace stress she experienced as a result of the alleged mishandling of her request for disability accommodation at Sam’s Club is the cause of her heart attack.  She clarified at hearing while her preexisting anxiety and depression are disabling (in fact her psychological condition is the very disability for which she seeks accommodation from Sam’s Club), it was the extraordinary workplace stress which is the substantial cause of her heart attack.

Employee readily admits she suffers from anxiety and depression.  She contends these conditions are not relevant to her claim because her heart attack was caused by “stress,” not by her disabling anxiety and depression.  However, while these conditions may be distinguishable from stress, Employee’s preexisting depression and anxiety likely affect her ability to cope with workplace stress, and are therefore relevant to her claim.  Employer’s medical releases are reasonable.  The board designee’s order requiring Employee to sign medical releases related to her anxiety and depression is not an abuse of discretion, and his order is supported by substantial evidence.

While the original proposed releases sought medical information related to Employee’s anxiety and depression from 2008 forward, two years prior to the date of injury, Employer has recently determined Employee’s onset of depression and anxiety occurred as early as 2004, based on the June 7, 2006 EME report of Dr. Glass.  As medical records going back two years prior to the last known medical record are relevant to an employee’s claim, Employee will be ordered to sign medical releases seeking information related to her anxiety and depression from 2002 forward.

b.
Employment records release.

Employer seeks an employment records release authorizing disclosure of personnel records from Employee’s current and former employers.  The designee found the release was relevant to Employee’s claim even though reemployment benefits are not at issue in this case, as Employer is entitled to present a defense Employee’s stress was caused by her work with other employers.  As the designee noted, the relevance of the employment release to Employee’s claim is one of medical causation, not reemployment training.  Employee alleges stress experienced while working for Employer caused her heart attack.  Employer is entitled to investigate other potential sources of Employee’s stress.  Employer is entitled to employment records from 2008 forward.  

In response to Employee’s concerns about potential retaliation by her current employer upon receipt of an employment release identifying Employee’s psychiatric conditions, Employer agreed not to seek medical or psychiatric information from Employee’s current or former employers.  Employer also agreed to tailor a cover letter accompanying the signed release so as not to indicate Employee has filed a workers’ compensation claim.  Employee will be ordered to sign an employment records release for employment records from 2008 forward. 

3) Shall Employee be permitted to revoke her previously signed workers’ compensation records release?

Employee testified she misunderstood the workers’ compensation release when she signed it and did not understand she was authorizing release of her prior workers’ compensation case files.  She contends she misread the word “except” as “attack” so as to authorize only information filed in the current case.  Regardless of Employee’s understanding of the workers’ compensation records release at the time she signed it, Employer is entitled to the requested information, as it is relevant to Employee’s claim and likely to lead to the discovery of admissible evidence.

As discussed above, while Employee contends stress, anxiety and depression are distinguishable conditions, Employee’s preexisting anxiety and depression may affect her ability to cope with workplace stress.  Employer is entitled to medical records related to Employee’s anxiety and depression from 2002 forward.  Employee’s September 19, 2011 petition to revoke her workers’ compensation records release will be denied.

4) Did the board designee abuse his discretion when he denied Employee’s petition to compel a response to discovery requests numbers 1, 7 and 8 in Employee’s April 29, 2011 discovery requests to Employer?
The designee denied Employee’s request for information relating to Employer’s handling of her disability accommodation request, as he found “while any disability that has resulted from her heart attack may be relevant to her claim, any disability resulting from EE’s mental health conditions is not.”  The designee accurately stated the board does not have jurisdiction over Employee’s Americans with Disabilities Act (ADA) claim.  However, Employee alleges Employer’s mishandling of her ADA accommodation request was the substantial cause of her heart attack.  Therefore, the facts surrounding Employee’s accommodation request and Employer’s handling of it are relevant to Employee’s claim and likely to lead to admissible evidence, as they will demonstrate whether Employee’s work environment was inordinately stressful and caused her heart attack.  Discovery request number 1 seeks information related to the handling of Employee’s disability accommodation request.  The board designee abused his discretion when he denied Employee’s request to compel Employer to respond to Employee’s discovery request number 1 in Employee’s April 29, 2011 discovery requests.

While discovery request number 7 concerns Employee’s disability accommodation request, it is not relevant to Employee’s claim, as it concerns documentation necessary for the actual processing of her accommodation request.  As the designee noted, the board has no authority over Employee’s ADA accommodation request or any ADA claim.  The designee did not abuse his discretion in denying Employee’s petition to compel a response to discovery request number 7.

Discovery request number 8 seeks a written verification Employee “will not be asked to work elsewhere in the store until this situation is resolved and forever as long as [Manager Ray] is the manager.”  The board has no authority over an employee’s working environment or conditions of employment.  The designee did not abuse his discretion in denying Employee’s petition to compel a response to discovery request number 8.

5)  Shall Employer be ordered to respond to Employee’s July 19, 2011 discovery requests to Employer?
As discussed above, the handling of Employee’s disability accommodation request is relevant to Employee’s claim, as Employee alleges the circumstances surrounding this request caused her great stress which resulted in a heart attack.  However, Employee’s July 19, 2011 discovery requests seek information related to other Sam’s Club employee’s disability accommodation requests and medical information.  Medical information, particularly psychiatric records, is highly sensitive and these individuals are entitled to privacy in their medical record.  These individuals’ right to privacy must be weighed against the likelihood the release of the information will lead to admissible evidence.  The handling of other employee’s disability accommodation requests and details concerning other employees’ psychiatric conditions is not relevant to Employee’s claim.  Employer will not be ordered to respond to Employee’s July 19, 2011 discovery requests.  Employee is notified she is entitled to present witnesses to testify at hearing or by deposition in support of her claim, and she is encouraged to contact those individuals from whom she seeks information.  If witnesses are unwilling to appear to testify, Employee may compel their testimony by subpoena, pursuant to 8 AAC 45.054(c).

6)  Did Employer commit misconduct as alleged in Employee’s October 25, 2011 hearing brief?

Employee alleges five acts of Employer misconduct, and requests as sanctions Employer be ordered to pay all compensation and benefits requested in her claim as an appropriate remedy.  Award of medical and indemnity benefits to an employee is not a sanction the board may impose against an Employer under the Act.  However, even if it were, Employee has not demonstrated Employer acted in bad faith or committed misconduct.

Employee first alleges her claim “was opened and closed without verbal or written correspondence” with her.  Employee played recordings of two messages Employer’s adjuster Virginia Henley left on Employee’s home answering machine to support this allegation.  In the second message Ms. Henley notified Employee she was going to “close this down” as a “heart attack” or “complex medical condition,” and notified Employee she was required to provide a physician’s note linking her heart attack to her work.  She encouraged Employee to contact her with questions.  Employee testified she thought there was nothing she could do to reopen her case and that she was going to “let God handle it” because she “didn’t have the strength to handle it.”  While Employee was understandably in a weakened state from her recent hospitalization, Ms. Henley is not at fault for Employee’s failure to contact her to reopen her case.  Nothing in Ms. Henley’s phone messages constitutes a “fraudulent practice,” as Employee alleges.

Employee next addresses Employer’s “failure to produce medical credentials of those employed at the Accommodation Center for declaring I do not have a disability and that my disability request is a matter of choice.”  As addressed above, this decision grants Employee’s petition for review of the designee’s denial of Employee’s petition to compel Employer’s response to discovery requests, as to discovery request number 1 in Employee’s April 29, 2011 discovery requests.  This decision will order Employer to respond to that request.  If Employer fails to respond to that request, Employee may file a petition for sanctions, and Employer may be subject to sanctions for willingly impeding the discovery process.  To order sanctions at this point would be premature.

Employee next alleges Employer’s counsel lied when he told her he had provided her a copy of her complete personnel file.  Employee clarified at hearing she was seeking a copy of the personnel file which included emails forwarded to the Accommodation Center showing the date the emails were forwarded or printed.  Employer’s counsel indicated that specification had not been clear until the hearing, and he agreed to comply with the request.  Given the complexity of the discovery issues in this case and the difficulties Employer and Employee have in communicating at times, Employer’s counsel’s confusion is understandable.  Employee has not demonstrated Employer’s counsel acted in bad faith and no sanction is applicable.

Employee alleges Employer lied when he stated she refused to sign releases, as she did sign releases “with slight alterations.”  An altered or customized release form is in effect a refusal to sign the proposed release, as it changes the terms of the information being sought.  Employer’s statement Employee refused to sign releases does not constitute bad faith or misrepresentation and no sanction is applicable.

Finally, Employee accuses Employer of “still not approving or discussing with me” her disability accommodation requests.  Again, Employee is notified the Alaska Workers’ Compensation Board does not have authority to order Sam’s Club to comply with the Americans with Disabilities Act.  Consequently, there is no applicable sanction under the Act.

Employee has not demonstrated Employer has acted in bad faith or committed misconduct.  Her October 25, 2011 petition for sanctions will be denied.

CONCLUSIONS OF LAW

1) All outstanding discovery issues concerning Employee’s claim shall be heard together at the November 3, 2011 hearing and ruled on in this Decision and Order.

2) The board designee did not abuse his discretion when he ordered Employee to sign Employers’ releases in the PHC summary dated August 11, 2011.

3) Employee’s request to revoke her previously signed workers’ compensation records release will be denied.
4) The board designee abused his discretion when he denied Employee’s petition to compel a response to discovery request number 1 in Employee’s April 29, 2011 discovery requests.  The board designee did not abuse his discretion when he denied Employee’s petition to compel a response to discovery requests numbers 7 and 8 in Employee’s April 29, 2011 discovery requests.
5) Employer will not be ordered to answer Employee’s July 19, 2011 discovery requests.
6) Employer did not commit misconduct as alleged in Employee’s October 25, 2011 hearing brief.
7) There is no applicable remedy against Employer at this time.
ORDER

1) Employee’s August 19, 2011 petition for review of the designee’s August 11, 2011 discovery order is GRANTED in part and DENIED in part.

2) Employer shall prepare new information releases for Employee’s signature, specifying release of information related to Employee’s treatment for anxiety and/or depression from 2002 forward.

3) Employee is ordered to sign and return the medical releases within 14 days of receiving them from Employer.  Failure to do so may result in sanctions, up to and including dismissal of Employee’s claim.

4) Employer shall prepare a new employment records release for Employee’s signature, specifying release of information related to Employee’s employment from 2008 forward.  This release will not request medical information from Employee’s employers.  Additionally, as Employer agreed at hearing, any cover letter accompanying the release will not indicate Employee has filed a workers’ compensation claim.

5) Employee is ordered to sign and return the employment records release within 14 days of receiving it from Employer.  Failure to do so may result in sanctions, up to and including dismissal of Employee’s claim.

6) Employer shall respond to discovery request number 1 as listed in Employee’s April 29, 2011 discovery requests within 30 days of issuance of this Decision and Order.

7) Employee’s September 19, 2011 petition to revoke her workers’ compensation records release is DENIED.

8) Employee’s petition to compel responses to her July 19, 2011 discovery requests is DENIED.

9) Employee’s October 25, 2011 petition for sanctions is DENIED.

Dated in Fairbanks, Alaska on December 7th, 2011.
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Zeb Woodman, Member

RECONSIDERATION
A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION
Within one year after the rejection of a claim, or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.

PETITION FOR REVIEW

Under Monzulla v. Voorhees Concrete Cutting, 254 P.3d 341 (Alaska 2011), a party may seek review of an interlocutory or other non-final Board decision and order.  Within 10 days after service of the Board’s decision and order a party may file with the Alaska Workers’ Compensation Appeals Commission a petition for review of the interlocutory or other non-final Board decision and order.  The commission may or may not accept a petition for review and a timely request for relief from the Alaska Supreme Court may also be required.
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