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ALASKA WORKERS' COMPENSATION BOARD


P.O. Box 115512


Juneau, Alaska 99811-5512

	NICHOLAS T. STOWELL, 

                                  Employee, 

                                      Applicant

                                               v. 

STATE OF ALASKA,

DEPARTMENT OF TRANSPORTATION,

                                     Self-Insured Employer.    
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)

)

)

)
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)
	        FINAL DECISION AND ORDER

        AWCB Case No. 200714842M

                                  200217879

        AWCB Decision No.  11-0176
         Filed with AWCB Fairbanks, Alaska

         on December 13th, 2011


Nicholas Stowell’s (Employee) July 28, 2008 claim for benefits under the Alaska Workers’ Compensation Act (Act) was heard on October 27, 2011, in Fairbanks, Alaska.  A two-member panel, a quorum under AS 23.30.005(f), heard the case.  Attorney John Franich represents Employee.  Attorney Patricia Huna represents self-insured employer State of Alaska, Department of Transportation (Employer).  Employee appeared and testified.  There were no other witnesses.  The record was held open until November 17, 2011 to receive Employee’s attorney’s fee affidavit and Employer’s objection.  Employee did not file a fee affidavit, and the record closed on November 17, 2011.  

ISSUES

Employee contends Employer is liable for past and continuing medical benefits related to his facet arthropathy, as his 2002 and 2007 work injuries permanently aggravated his 
preexisting spine condition.  Employer contends Employee’s facet arthropathy and associated need for treatment were not caused aggravated by the work injuries.

1) Is Employee entitled to past and continuing medical benefits from Employer for treatment for his facet arthropathy?

Employee contends he is entitled to permanent partial impairment (PPI) benefits above the 6% previously paid by Employer, as recommended by second independent medical examination (SIME) physician Peter Diamond, M.D.  Employer contends employer’s medical examination (EME) physician Donald Schroeder, M.D.’s 6% rating is accurate.  Alternatively, Employer contends because the 2007 work injury is not the substantial cause of any permanent impairment, Employee is not entitled to any PPI benefits, including the 6% rating previously paid.  Employer does not seek reimbursement of the 6% payment.

2) Is Employee entitled to PPI benefits above 6%?

Employee contends he is entitled to payment of his attorney’s fees and costs.  Employer contends because Employee is not entitled to the benefits he claims, he is not entitled to an award of attorney’s fees and costs.

3) Is Employee entitled to an award of attorney’s fees and costs?

FINDINGS OF FACT

Evaluation of the record as a whole establishes the following facts and factual conclusions by a preponderance of the evidence:  

4) On September 27, 2002, Employee injured his lower back lifting a piece of heavy equipment while working for Employer. (Report of Occupational Injury or Illness, September 30, 2002).

5) On September 30, 2002, Employee sought treatment at Tanana Valley Clinic for low back and right leg pain.  (Tanana Valley Clinic treatment record, September 30, 2002).

6) On January 15, 2003, Employee underwent a magnetic resonance imaging (MRI) study, which showed a right-sided disc herniation at L4-5.  (MRI report, January 15, 2003; Randall McGregor, M.D. medical report, March 3, 2003).

7) On March 3, 2003, Dr. McGregor performed an epidural steroid injection, which provided relief.  (Dr. McGregor medical report, March 3, 2003).

8) Employee sought no additional treatment for his lower back condition until 2007.  (Record).

9) On September 12, 2007, Employee injured his lower back “bending down to pick up a ramp on [a] car trailer” while working for Employer.  (Report of Occupational Injury or Illness, September 14, 2007).

10) On September 14, 2007, Employee saw Philip Chapa, PA-C, at the Tanana Valley Clinic, who noted pain radiating into the employee’s leg and ankle, and provided conservative care.  (PA-C Chapa report, September 14, 2007).

11) On November 7, 2007, Employee saw Dennis Rogers, PA-C.  PA-C Rogers noted the employee’s pain radiating to the right leg and foot, and referred him to pain specialist Peter Shan Jiang, M.D.  (PA-C Rogers medical note, November 7, 2007).

12) On November 14, 2007, Dr. Jiang administered an epidural steroid injection to the right L-5 nerve root at the L5-SI level, which provided relief.  (Dr. Jiang medical report, November 14, 2007).

13) On November 20, 2007, Employee underwent an MRI, which showed a large right-sided disc herniation at L5-S1 and degenerative disc changes at L3-L4, L4-L5 and L5-S1.  (MRI report, November 20, 2007).

14) On January 15, 2008, Dr. Jiang administered a second steroid injection. (Dr. Jiang medical report, January 15, 2008).

15) Employee underwent a course of physical therapy with Jill Stagg, PT.  (PT Stagg physical therapy notes, January 22, 2008 - May 13, 2008). 

16) On March 25, 2008 and April 24, 2008, pain specialist Randall McGregor, M.D., administered right-sided epidural steroid injections at L5-S1.  (Dr. McGregor medical reports, March 25, 2008 and April 24, 2008).

17) On May 28, 2008, Dr. McGregor recommended another epidural steroid injection, but the employee declined and agreed to wait and see if the treatment would be needed. (Dr. McGregor medical report, May 28, 2008).

18) On May 30, 2008, orthopedic surgeon Donald Schroeder, M.D. performed an EME.  Dr. Schroeder noted an MRI from 2003 indicated the employee had a herniation at L5-S1, but his symptoms substantially worsened following his 2007 injury.  Dr. Schroeder indicated the 2007 injury permanently aggravated the pre-existing condition, and was the substantial cause of the employee’s symptoms.  He rated the employee with a six-percent whole person permanent partial impairment, under the American Medical Association Guides to the Evaluation of Permanent Impairment, (AMA Guides), fifth edition.  Dr. Schroeder opined Employee was medically stable as of the date of his report and recommended no additional treatment, unless the employee had an additional flare-up or severe sciatica, or developed a neurological deficit.  (Dr. Schroeder EME report, May 30, 2008).

19) On June 16, 2008, Employer paid PPI benefits to Employee based on Dr. Schroeder’s 6% rating.  (Record).  

20) On June 18, 2008, Employer filed a Controversion Notice, denying medical benefits based on Dr. Schroeder’s May 30, 2008 EME report.  Specifically, Employer relied on Dr. Schroeder’s opinions Employee was medically stable as of May 30, 2008 and required no further medical treatment.  (Controversion Notice, June 13, 2008).

21) On July 30, 2008, Employee filed a workers’ compensation claim (WCC), seeking PPI benefits over 6%, medical costs, a finding of unfair or frivolous controversion, and attorney’s fees and costs.  (WCC, July 28, 2008).

22) On July 30, 2008, Employee saw orthopedic surgeon David Witham, M.D.  Dr. Witham reviewed the November 2007 MRI and identified a large right side L4-5 disc herniation, smaller disc bulges at L3-4 and L5-S1, and diagnosed resolving lumbar radiculopathy, secondary to right-sided disc herniation at L4-5.  Dr. Witham recommended the employee continue his home exercise routine.  If severe pain or paresthesia occurred, he recommended Employee undergo repeat epidural steroid injections and physical therapy.  If those therapies failed, Dr. Witham indicated surgery should be considered.  (Dr. Witham medical report, July 30, 2008).

23) On August 18, 2008, Employer filed its Answer to Employee’s WCC, denying all claimed benefits.  (Employer’s Answer, August 15, 2008).

24) On November 20, 2008, Employee saw anesthesiologist and pain management specialist Nancy Cross, M.D.  Dr. Cross diagnosed degenerative disk disease of the lumbar spine, lumbar spondylosis, facet arthropathy, and spinal stenosis.  She opined “it would be of value to pursue the facets as his pain generator before deciding whether he is medically stable or not.”  Dr. Cross recommended lumbar facet injections “to see if we can impact pain and function.  The local anesthetic will be immediately diagnostic to see if the facets are causing the pain and possibly therapeutic if the steroids decrease pain long term.”  (Dr. Cross report, November 20, 2008). 

25) On December 1, 2008, Dr. Cross performed corticosteroid injections into the lumbar facet joint at multiple levels.  (Dr. Cross report, December 1, 2008).

26) On December 16, 2008, Employee reported marked improvement in his pain level following the facet injection.  (Dr. Cross report, December 16, 2008).

27) On March 18, 2009, Dr. Cross administered a second set of facet injections.  (Dr. Cross report, March 18, 2009).

28) On April 2, 2009, Employee reported his pain level had improved as a result of the facet injections.  (Dr. Cross report, April 2, 2009).

29) On April 17, 2009, Dr. Schroeder performed a follow-up EME.  He diagnosed herniated disc at L4-L5, caused by the 2002 work injury; aggravation of the herniated L4-L5 disc secondary to the 2007 injury; degenerative disc disease at L3-L4, L4-L5, and L5-S1, age-related and unrelated to any specific trauma; resolved radiculopathy to the right leg; and intermittent left calf pain, etiology undetermined.  Dr. Schroeder opined Employee was medically stable as to the 2007 work injury and no additional treatment was required.  He reaffirmed his previous 6% PPI rating.  (Dr. Schroeder EME report, April 17, 2009).

30) On May 1, 2009, Employer filed a Controversion Notice, denying medical costs relating to treatment of degenerative disc disease and facet arthropathy, and PPI above 6%, based on Dr. Schroeder’s April 17, 2009 EME report. (Controversion Notice, April 28, 2009).

31) On May 5, 2009, Dr. Cross opined Employee may benefit from a rhizotomy procedure, as his pain improved with facet injections.  She stated:

I disagree with the statement, “Mr. Stowell probably does have a facet arthropathy related to wear and tear and age related degenerative changes, but not caused from his disc herniation and his 2007 injury.”  The wear and tear was the patient’s disc herniation which caused a change in the position of the facet joints due to a loss of disk height and therefore is a direct consequence of the herniation from his 2007 injury. (Dr. Cross report, May 5, 2009).

32) Employee continued to treat with Dr. Cross and received additional facet injections.  (Dr. Cross reports, June 17, 2009; February 1, 2010; June 9, 2011).

33) On June 18, 2009, the issue of whether Employer’s June 13, 2008 controversion notice was frivolous or unfair, as claimed in Employee’s July 28, 2008 WCC, was heard.  (Record).

34) On June 18, 2009, the parties took Dr. Cross’s deposition:

Q.
Well, again, on your May 5, 2009 note it says that the disk herniation caused a change in position of the facet joints due to a loss of disk height and, therefore, is a direct consequence of the herniation from his 2007 injury.  And you said that you came to the conclusion that there was a change in position and a loss of disk height based on what others had said.

A.
I am saying that his injury occurred as documented by Dr. Jiang, and I am saying that his continued low back pain is from a result of facet arthropathy, which can result from the loss of disk height.

Q.
But there’s no objective evidence that there was a loss of disk  height or a change in the position of facet joints due to the 2007 work injury.

A.
Dr. Jiang treated this man for low back and radicular symptoms.  He didn’t really evaluate his low back pain; he treated his radicular symptoms.  I believe that’s why the patient finally came to me because his leg symptoms were better, but his back was not.

Q.
I just want to know how you can make the statement that the 2007 injury caused a change in the position of the facet joints.  Did you – can you still….

A.
Okay.  Disk – okay, L5-S1, disk desiccation and loss of disk height, okay?  You have a disk this high, you have a disk this high.

Q.
Uh-huh.

A.
You have posterior elements that are sitting here and now are sitting here.

Q.
Uh-huh.

A.
It’s just the mechanics of it.

Q.
Uh-huh.

A.
That is in the report of the MRI, loss of disk height. 

Q.
And did you review an MRI from before the 2007 injury?

A.
No.

Q.
So as far as you know, the MRI after the injury -- it would – is the same as his back would have been before the injury?

A.
The patient didn’t come to me before the injury complaining of low back pain.  So I can’t say one way or the other, but I can tell you from experience of treating patients with radicular and with loss of disk height that it causes an arthritic change in the facet joints.

Q.
Uh-huh.

A.
And the patients develop low back pain.

Q.
Uh-huh.

A.
And many times continue to have axial low back pain which is debilitating.

Q.
Uh-huh.

A.
And it is many times missed when a practitioner focuses on the radicular component and as long as something’s getting better, they continue the therapy.

Q.
Uh-huh.

A.
But many times the patients go as far as they can with that kind of therapy, but they’re really not getting better.

Q.
Uh-huh.

A.
And so I see patients that have failed other practitioners.

Q.
Uh-huh.  But you didn’t review any pre-injury – pre 2007 images?

A.
No.

Q.
So then you didn’t compare them to the November 2007 MRI images?

A.
I compared the patient that was in front of me and the complaints that he had.

Q.
Uh-huh.  Okay.  So from that could you tell that the 2007 injury caused a change in the position of the facets?

A.
If in fact his pain started with his injury, then his continued low back pain is most likely, beyond a – basically a medical certainty, is most likely from that disk desiccation, yes.

Q.
So if Mr. Stowell had been experiencing pain before the injury, would that be evidence that it didn’t?

A.
Not necessarily.

Q.
But was it possible?

A.
Well, you know, everybody has a little bit of back pain when you do a little yard work, but obviously he didn’t have – at least in my records, I don’t see that he had an MRI before that time.

Q.
Okay.  So as far as you know, there was no pre 2007 MRI and there was no pre 2007 disk herniation?  Is that correct?

A.
I don’t have an MRI prior to 2007.

…

Q.
All right.  I just want to go back one more time to your statement that the 2000 [sic] injury caused a change in disk height and change in facet position.  You’re basing that basically on the employee’s complaints – pain complaints after the date of injury. Is that correct?

A.
I’m basing on history that – from Dr. Jiang and from the patient, yes.

Q.
That he started to experience pain after the injury and based on that you believe that the injury caused a change in Mr. Stowell’s lumbar spine?

A.
It’s a common – it’s a common scenario.  When you take care of patients over many years, you hear very similar things over and over again.

Q.
But you had – you didn’t actually review before and after films that demonstrated a change?

A.
No.  But a change in disk height will many times result in an arthritic change in the facet joints. 

(Dr. Cross deposition, June 18, 2009, at 15-21).

35) On August 9, 2009, Stowell v. State of Alaska, Dept. of Transportation, AWCB No. 09-0137 (August 9, 2009) (Stowell I), issued.  Stowell I found Employer’s June 13, 2008 controversion denying continued medical treatment for Employee’s 2007 work injury was not supported by the medical evidence and was thus frivolous and unfair.  (Stowell I, at 9). 
36) On November 16, 2009, Richard Cobden, M.D. assigned Employee a 19% PPI rating using the AMA Guides, 6th Edition:

Using table 17-4, page 570, he would fall in the mid range of class III, which would give him a 19% whole person impairment.  He does not warrant any further medical intervention beyond occasional injections and should be followed conservatively only in the future.  Dr. Cross has outlined a series of injections for him which seemed to work well in the past, and although she has suggested a rhizotomy, this does not appear to be indicated at this time.  (Dr. Cobden report, November 16, 2009).

37) On July 9, 2010, Peter Diamond, M.D. performed an SIME.  At the time of examination, Employee complained of “persistent lower back pain.  The pain is bilateral in the lower back, but more left than right sided, and radiates into the left leg to the left calf and foot.”  Physical examination revealed no objective signs of radiculopathy.  Dr. Diamond diagnosed herniated right-sided L4-5 disc, attributed to the 2002 work injury; exacerbation of herniated L4-5 disc attributed to the 2007 injury, now returned to baseline level; degenerative disc disease at L3-4, L4-5, and L5-S1, preexistent to the 2007 injury and associated with age-related facet arthropathy, secondary to multilevel disc degeneration; and clinical evidence for ongoing sensory radiculopathy.  Dr. Diamond opined no additional treatment was necessary other than occasional injections, and possible radiofrequency ablation or rhizotomy if symptoms increased.  Dr. Diamond opined no PPI rating would be attributable to the 2007 work injury.  (Dr. Diamond SIME report, July 9, 2010).

38) On December 16, 2010, the parties took Dr. Diamond’s deposition.  He opined he could not state definitively whether the 2002 injury was a substantial factor in causing Employee’s facet arthropathy.  While Employee may have developed facet arthrosis even without the 2002 injury, Dr. Diamond opined it was fair to assume the development of facet arthropathy was hastened by the 2002 injury.  (Dr. Diamond deposition, December 16, 2010, at 14-15).  Dr. Diamond noted Employee’s radiculopathy had resolved.  (Dr. Diamond deposition, at 23).

39) On February 24, 2011, Dr. Diamond assigned Employee a 10% PPI rating using the AMA Guides, fifth edition, noting Employee’s lumbar condition “would be categorized as DRE Lumbar Category III, radiculopathy … based on the documented herniated disc at L4-5 and the clinical evidence of ongoing sensory radiculopathy.”  He similarly assigned a 10% rating using the AMA Guides, sixth edition.  Dr. Diamond stated:

I would reiterate that regardless of which Edition of the Guides is used, there is no objective evidence of incremental injury as a result of the subject injury.  Moreover, Mr. Stowell himself feels that subjectively, he has returned to his baseline status, which means that 100% of the Permanent Partial Impairment Rating should be apportioned to factors that pre-existed the subject injury. (Dr. Diamond Addendum to SIME report, February 24, 2011).

40) On August 8, 2011, the parties attended a prehearing conference (PHC) and agreed to hear the remaining issues in Employee’s July 28, 2008 WCC on October 27, 2011.  (PHC Summary, August 8, 2011).

41) On October 1, 2011, Dr. Schroeder reviewed Dr. Diamond’s SIME report and deposition, and submitted an addendum to his report.  He reiterated his opinion the 2002 work injury is the substantial cause of Employee’s disk herniation and resultant radiculopathy.  However, he opined facet injections are given for multilevel degenerative disk degeneration resulting in facet arthropathy and are unrelated to either the 2002 or 2007 work injuries.  (Dr. Schroeder Addendum Report, October 1, 2011).

42) Page 570, Table 17-4 of the AMA Guides, Sixth Edition, outlines the calculations for PPI ratings of lumbar spine impairments.  Class II, which includes ratings ranging from 5-9%, requires “intervertebral disk herniation(s)… at a single level or multiple levels with medically documented findings… and with documented resolved radiculopathy at clinically appropriate level(s) or nonverifiable radicular complaints at clinically appropriate level(s), present at the time of examination.”  Class III, which includes ratings ranging from 10-14%, requires “intervertebral disk herniation(s)… at a single level with medically documented findings… and with documented residual radiculopathy at clinically appropriate level present at the time of examination.”  Class IV, which includes ratings ranging from 15-23%, requires “intervertebral disk herniation(s)… at multiple levels, with medically documented findings… and with or without documented residual radiculopathy at a single clinically appropriate level.”  (AMA Guides, Sixth Edition, at 570).

43) In preparing their reports, Drs. Schroeder and Diamond reviewed Employee’s complete medical records from 1998 forward.  Dr. Cross reviewed Employee’s medical records from September 2007, the date of injury, forward. (Record).

44) Employee testified he has experienced radicular pain “from time to time,” including the day of hearing.  He treats with Dr. Cross for pain management every three months and receives injections “as needed.”  (Employee testimony, October 27, 2011).

45) Employee, through counsel, conceded at hearing Dr. Cobden’s 19% PPI rating is “probably not defensible,” and Employee instead seeks an award of Dr. Diamond’s 10% rating.  (Record).

46) Employer has not controverted Employee’s herniated disk condition.  (Record).

PRINCIPLES OF LAW
AS 23.30.001.  Intent of the legislature and construction of chapter.  It is the intent of the legislature that

1) this chapter be interpreted so as to ensure the quick, efficient, fair, and predictable delivery of indemnity and medical benefits to injured workers at a reasonable cost to the employers who are subject to the provisions of this chapter;

2) workers’ compensation cases shall be decided on their merits except where otherwise provided by statute;

3)  this chapter may not be construed by the courts in favor of a party;

4) hearings in workers’ compensation cases shall be impartial and fair to all parties and that all parties shall be afforded due process and an opportunity to be heard and for their arguments and evidence to be fairly considered.

The board may base its decision not only on direct testimony, medical findings, and other tangible evidence, but also on the board’s “experience, judgment, observations, unique or peculiar facts of the case, and inferences drawn from all of the above.”  Fairbanks North Star Borough v. Rogers & Babler, 747 P.2d 528, 533-34 (Alaska 1987).

AS 23.30.010.  Coverage.

Except as provided in (b) of this section, compensation or benefits are payable under this chapter for disability or death or the need for medical treatment of an employee if the disability or death of the employee or the employee’s need for medical treatment arose out of and in the course of the employment. To establish a presumption under AS 23.30.120(a)(1) that the disability or death or the need for medical treatment arose out of and in the course of the employment, the employee must establish a causal link between the employment and the disability or death or the need for medical treatment. A presumption may be rebutted by a demonstration of substantial evidence that the death or disability or the need for medical treatment did not arise out of and in the course of the employment. When determining whether or not the death or disability or need for medical treatment arose out of and in the course of the employment, the board must evaluate the relative contribution of different causes of the disability or death or the need for medical treatment. Compensation or benefits under this chapter are payable for the disability or death or the need for medical treatment if, in relation to other causes, the employment is the substantial cause of the disability or death or need for medical treatment.

AS 23.30.045. Employer’s liability for compensation.  

(a) An employer is liable for and shall secure the payment to employees of the compensation payable under AS 23.30.041 , 23.30.050, 23.30.095, 23.30.145, and 23.30.180 - 23.30.215…. 

AS 23.30.095. Medical treatments, services, and examinations.  
(a) The employer shall furnish medical, surgical, and other attendance or treatment, nurse and hospital service, medicine, crutches, and apparatus for the period which the nature of the injury or the process of recovery requires, not exceeding two years from and after the date of injury to the employee. However, if the condition requiring the treatment, apparatus, or medicine is a latent one, the two-year period runs from the time the employee has knowledge of the nature of the employee’s disability and its relationship to the employment and after disablement. It shall be additionally provided that, if continued treatment or care or both beyond the two-year period is indicated, the injured employee has the right of review by the board. The board may authorize continued treatment or care or both as the process of recovery may require….

Under the Act, an employer shall furnish an employee injured at work any medical treatment “which the nature of the injury or process of recovery requires” within the first two years of the injury.  The medical treatment must be “reasonable and necessitated” by the work-related injury.  Thus, when the board reviews an injured employee’s claim for medical treatment made within two years of an indisputably work-related injury, “its review is limited to whether the treatment sought is reasonable and necessary.”  Philip Weidner & Associates v. Hibdon, 989 P.2d 727, 730 (Alaska 1999).
AS 23.30.095(a) requires employers to pay for treatment necessitated by the nature of injury or the process of recovery up to two years after the injury date.  After two years the board may authorize treatment necessary for the process of recovery or to prevent disability.  In Hibdon, the Alaska Supreme Court noted “when the Board reviews a claim for continued treatment beyond two years from the date of injury, it has discretion to authorize ‘indicated’ medical treatment ‘as the process of recovery may require.’”  Citing Municipality of Anchorage v. Carter, 818 P.2d 661, 664 (Alaska 1991).  “If the treatment is necessary to prevent the deterioration of the patient’s condition and allow his continuing employment, it is compensable within the meaning of the statute.” Leen v. R.J.Reynolds Co., AWCB Dec. No. 98-0243 (September 23, (1998); Wild v. Cook Inlet Pipeline, 3AN-80-8083 (Alaska Super. Ct. Jan. 17, 1983); see accord Dorman v. State, 3AN-83-551 at 9 (Alaska Super. Ct., February 22, 1984).

AS 23.30.120.  Presumptions. 

(a)  In a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that 

(1) the claim comes within the provisions of this chapter. 
(2) notice of the claim has been given;

Under AS 23.30.120, an injured worker is afforded a presumption the benefits he or she seeks are compensable. The Alaska Supreme Court held the presumption of compensability is applicable to any claim for compensation under the workers’ compensation statute, and applies to claims for medical benefits and continuing care.  Meek v. Unocal Corp., 914 P.2d 1276, 1279 (Alaska 1996); Municipality of Anchorage v. Carter, 818 P.2d 661, 664-665 (Alaska 1991).  An employee is entitled to the presumption of compensability as to each evidentiary question.  Sokolowski v. Best Western Golden Lion, 813 P.2d 286, 292 (Alaska 1991).  
Application of the presumption to determine the compensability of a claim for benefits involves a three-step analysis.  Louisiana Pacific Corp. v. Koons, 816 P.2d 1379, 1381 (Alaska 1991).  First, the claimant must adduce “some” “minimal,” relevant evidence establishing a “preliminary link” between the disability and employment, or between a work-related injury and the existence of disability, to support the claim. Cheeks v. Wismer & Becker/G.S. Atkinson, J.V., 742 P.2d 239, 244 (Alaska 1987).  The evidence necessary to raise the presumption of compensability varies depending on the claim.  In claims based on highly technical medical considerations, medical evidence is often necessary to make that connection.  Burgess Construction Co. v. Smallwood, 623 P.2d 312, 316 (Alaska 1981).  In less complex cases, lay evidence may be sufficiently probative to establish causation.  VECO, Inc. v. Wolfer, 693 P.2d 865, 871 (Alaska 1985).  The presumption of compensability continues during the course of the claimant’s recovery from the injury and disability.  Olson v. AIC/Martin J.V., 818 P.2d 669, 675 (Alaska 1991).  Witness credibility is not weighed at this stage in the analysis. Resler v. Universal Services Inc., 778 P.2d 1146, 1148-49 (Alaska 1989).    If there is such relevant evidence at this threshold step, the presumption attaches to the claim.  If the presumption is raised and not rebutted, the claimant need produce no further evidence and the claimant prevails solely on the raised but un-rebutted presumption. Williams v. State, 938 P.2d 1065 (Alaska 1997).

In Runstrom v. Alaska Native Medical Center, AWCAC Decision No. 150 (March 25, 2011), the Alaska Workers’ Compensation Appeals Commission held the 2005 legislative amendment to AS 23.30.010 altered the longstanding presumption analysis: “…[W]e conclude that the legislature intended to modify the second and third steps of the presumption analysis by amending AS 23.30.010 as it did.”  Runstrom, AWCAC Decision No. 150, at 3.  The Commission held the second stage of the presumption analysis now requires the employer

“rebut the presumption with substantial evidence that excludes any work-related factors as the substantial cause of the employee’s disability, etc.  In other words, if the employer can present substantial evidence that demonstrates that a cause other than employment played a greater role in causing the disability, etc., the presumption is rebutted. However, the alternative showing to rebut the presumption under former law, that the employer directly eliminate any reasonable possibility that employment was a factor in causing the disability, etc., is incompatible with the statutory standard for causation under AS 23.30.010(a). In effect, the employer would need to rule out employment as a factor in causing the disability, etc. Under the statute, employment must be more than a factor in terms of causation.  Id. at 7 (emphasis in original). 

“Substantial evidence” is such relevant evidence as a reasonable mind might accept as adequate to support a conclusion.  Tolbert v. Alascom, Inc., 973 P.2d 603, 611-612 (Alaska 1999); Miller at 1046.

Since the presumption shifts only the burden of production and not the burden of persuasion, the employer’s evidence is viewed in isolation, without regard to any evidence presented by the claimant.  Id. at 1055.  Credibility questions and weight to give the employer’s evidence are deferred until after it is decided if the employer has produced a sufficient quantum of evidence to rebut the presumption the claimant is entitled to the relief sought. Norcon, Inc. v. Alaska Workers’ Comp. Bd., 880 P.2d 1051 (Alaska 1994); Wolfer at 869. 

Runstrom held once the employer has successfully rebutted the presumption of compensability,

[the presumption] drops out, and the employee must prove, by a preponderance of the evidence, that in relation to other causes, employment was the substantial cause of the disability, need for medical treatment, etc.  Should the employee meet this burden, compensation or benefits are payable.  Id. at 8.
It is a fundamental principle in workers’ compensation law that the employer must take the employee “as he finds him.”  Fox v. Alascom, Inc., 718 P.2d 977, 982 (Alaska 1986), citing S.L.W. v. Alaska Workmen’s Compensation Board, 490 P.2d 42, 44 (Alaska 1971); Wilson v. Erickson, 477 P.2d 998, 1000 (Alaska 1970).  A pre-existing condition does not disqualify a claim if the employment aggravates, accelerates or combines with the pre-existing condition to produce the disability for which compensation is sought.” DeYonge v. NANA/Marriott, 1 P.3d 90, 96 (Alaska 2000); Peek v. SKW/Clinton, 855 P.2d 415, 416 (Alaska 1993).  

In the context of a preexisting condition, the employee must show the work injury “aggravated, accelerated, or combined with the underlying disease or infirmity to produce the…[need for medical treatment] for which compensation is sought.  Id., citing Thornton v. Alaska Workmen’s Comp. Bd., 411 P.2d 209, 210 (Alaska 1966).  To prove a work injury combined with a preexisting condition to produce a disability, the employee must show “(1) the disability would not have happened ‘but-for’ an injury sustained in the course and scope of employment; and (2) reasonable persons would regard the injury as a cause of the disability and attach responsibility to it.”  Thurston v. Guys with Tools, Ltd. 217 P.3d 824, 828 (Alaska 2009) citing Fairbanks North Star Borough v. Rogers & Babler, 747 P.2d 528, 532 (Alaska 1987).  In the different context of a subsequent independent condition (as opposed to a pre-existing condition aggravated by the work injury), to be entitled to benefits, an employee must show “that the work-related condition is a substantial factor in the overall disability.”  Thurston, 217 P.3d at 828.

A substantial aggravation of an otherwise unrelated condition imposes full liability on the employer at the time of the most recent injury bearing a causal relation to the disability.  Peek at 416.  An aggravation is substantial where an injured employee’s disability would not have occurred at the time it did, in the way it did, or to the degree it did, but for the work injury.  Fairbanks North Star Borough v. Rogers & Babler, 747 P.2d 528, 533 (Alaska 1987).  The presumption of compensability applies to an aggravation or acceleration of a pre-existing condition.  Meek v. Unocal, 914 P.2d 1276 (Alaska 1996). 
The Alaska Supreme Court held in DeYonge:

Thus, for an employee to establish an aggravation claim under workers’ compensation law, the employment need only have been “a substantial factor in bringing about the disability.”  Hester suggests that when a job worsens an employee’s symptoms such that she can no longer perform her job functions, that constitutes an “aggravation” – even when the job does not actually worsen the underlying condition.  1 P.3d 90, 96. (Alaska 2000) (citing Hester v. State, Public Employees’ Retirement Board, 817 P.2d 472, 476 at n. 7 (Alaska 1991).

While Thornton and its progeny are generally instructive, they occurred prior to the 2005 legislative amendment to AS 23.30.010.  Prior to 2005, to prove his claim for benefits under the Act, an employee need only show the work injury was “a substantial factor” in his disability or need for medical treatment.  In 2005, the legislature amended the statutory language to require an employee prove his work injury was “the substantial cause” of his disability or need for treatment.  The Alaska Workers’ Compensation Appeals Commission recently addressed the 2005 statutory amendments to AS 23.30.010 in City of Seward v. Hansen, AWCAC Decision No. 146 (January 21, 2011):

In view of the language in the last two sentences of AS 23.30.010(a), the purpose of SB 130, that is, to try to control workers’ compensation insurance premiums, and the legislative history pertaining to the amendment of AS 23.30.010, which reflects a deliberate attempt to limit benefits, the commission concludes that the legislature’s intent was to contract coverage under the Act. Accordingly, we interpret the last two sentences in AS 23.30.010(a) as requiring employment to be, more than any other cause, the substantial cause of the employee’s disability, death, or need for medical treatment. It no longer suffices that employment is a substantial factor in bringing about the harm.  Hansen, AWCAC Decision No. 146, at 14.

See also, Uresco Construction Materials, Inc. v. Porteleki, AWCAC Decision No. 152 (May 11, 2011).

AS 23.30.145.  Attorney fees. . . 

(a) Fees for legal services rendered in respect to a claim are not valid unless approved by the board, and the fees may not be less than 25 percent on the first $1,000 of compensation or part of the first $1,000 of compensation, and 10 percent of all sums in excess of $1,000 of compensation. When the board advises that a claim has been controverted, in whole or in part, the board may direct that the fees for legal services be paid by the employer or carrier in addition to compensation awarded; the fees may be allowed only on the amount of compensation controverted and awarded. When the board advises that a claim has not been controverted, but further advises that bona fide legal services have been rendered in respect to the claim, then the board shall direct the payment of the fees out of the compensation awarded. In determining the amount of fees the board shall take into consideration the nature, length, and complexity of the services performed, transportation charges, and the benefits resulting from the services to the compensation beneficiaries.

(b) If an employer fails to file timely notice of controversy or fails to pay compensation or medical and related benefits within 15 days after it becomes due or otherwise resists the payment of compensation or medical and related benefits and if the claimant has employed an attorney in the successful prosecution of the claim, the board shall make an award to reimburse the claimant for the costs in the proceedings, including reasonable attorney fees. The award is in addition to the compensation or medical and related benefits ordered.

AS 23.30.190. Compensation for permanent partial impairment; rating guides.  

(a) In case of impairment partial in character but permanent in quality. . . the compensation is $177,000 multiplied by the employee's percentage of permanent  impairment of the whole person....The compensation is payable in a single lump sum, except as otherwise provided in AS 23.30.041. . . .

(b)  All determinations of the existence and degree of permanent impairment shall be made strictly and solely under the whole person determination as set out in the American Medical Association Guides to the Evaluation of Permanent Impairment….
ANALYSIS

1)
Is Employee entitled to past and continuing medical benefits from Employer for treatment for his facet arthropathy?

These are factual questions to which the presumption of compensability applies.  Employee raised the presumption his 2002 and 2007 work injuries caused a permanent aggravation of his degenerative disk disease and consequent facet arthropathy through his testimony and the medical reports of his treating physicians.  

Employer rebutted the presumption of compensability with the EME reports of Dr. Schroeder, who opined Employee’s facet arthropathy was caused by preexisting degenerative disk disease, unrelated to his work injuries.  Employer further rebutted the presumption with the SIME reports of Dr. Diamond, who opined Employee’s degenerative disc disease preexisted the 2007 injury and is age-related and not due to any work injury.
On the third step in the presumption analysis, Employee cannot prove by a preponderance of the evidence the 2002 injury is a substantial factor in bringing about his facet arthropathy or need for facet injections.  Dr. Cross testified at her deposition she did not review any medical records prior to the 2007 injury, and therefore rendered no opinion on whether Employee’s facet arthropathy was causally related to the 2002 injury.  Dr. Schroeder is clear in his EME reports Employee’s facet arthropathy is caused by degenerative disk disease which is age-related and not caused by any work injury.  Dr. Diamond agreed with this assessment in his July 2010 SIME report, but then conceded at his deposition the issue of causation of the facet arthropathy is “ambiguous,” and he could not state with any degree of medical certainty the facet arthropathy is causally related to the 2002 work injury.  He then stated it was a “fair assumption” that Employee may have developed facet arthrosis without the injury, but the injury hastened the development of the condition.  Under pre-amendment law, an aggravation of a preexisting condition is compensable when an injured employee’s disability would not have occurred at the time it did, in the way it did, or to the degree it did, but for the work injury.  Employee has not demonstrated it is more likely than not the 2002 work injury substantially aggravated his degenerative disk disease, leading to facet arthropathy.

Similarly, Employee cannot prove by a preponderance of the evidence his claim for treatment of his facet arthropathy under the 2007 work injury is compensable.  Injuries occurring after the 2005 amendments are held to a stricter causation standard, and Employee has not presented sufficient evidence to prove it is more likely than not the 2007 injury is the substantial cause of Employee’s facet arthropathy and need for treatment for that condition.  Dr. Schroeder and Dr. Diamond are clear in their written reports Employee’s degenerative disk disease is not causally related to the 2007 work injury.  Dr. Diamond does not address the causative effects of the 2007 work injury on Employee’s facet arthropathy in his deposition.  Only Dr. Cross opines Employee’s facet arthropathy and need for treatment for that condition is work related.  However, Dr. Cross admitted in her deposition she had reviewed no records prior to 2007, and she was unable to cite any objective evidence in Employee’s medical records linking the 2007 work injury to Employee’s facet arthropathy.  Drs. Schroeder and Diamond are orthopedic surgeons, while Dr. Cross is an anesthesiologist specializing in pain management.  Her opinion is thus given less weight.  Employee cannot prove by a preponderance of the evidence the 2007 work injury is the substantial cause of his facet arthropathy and associated treatment.
Employer has not controverted medical treatment for Employee’s herniated disk condition, and this decision and order in no way affects the compensability of Employee’s 2002 and 2007 injuries as to the herniated disk and associated radiculopathy.  This decision only finds Employer is not liable for past and future medical treatment for Employee’s facet arthropathy.

2)
Is Employee entitled to PPI benefits above 6%?

Employee raised the presumption he is entitled to PPI benefits above the 6% rating paid by Employer by Dr. Diamond’s SIME report.

Employer rebutted the presumption of compensability with Dr. Schroeder’s EME report, in which he opines Employee incurred no more than a 6% impairment rating as a result of the 2007 work injury.  

On the third step of the presumption analysis, Employee is unable to prove by a preponderance of the evidence he is entitled to PPI benefits above the 6% previously rated by Dr. Schroeder.  While SIME physician Dr. Diamond opines Employee incurred a 10% rating, he places Employee’s symptoms in Class II, ranging from 10-14% impairment rating, which requires a finding of documented residual radiculopathy present at the time of examination.  However, in his report, Dr. Diamond does not make objective physical findings of radiculopathy and notes Employee’s radiculopathy is sensory only.  Further, in his deposition Dr. Diamond states Employee’s radiculopathy is resolved.  Therefore, Employee should be placed in Class I, ranging from 5-9% impairment rating, requiring “documented resolved radiculopathy … or nonverifiable radicular complaints.”

Assuming arguendo the 10% rating is accurate, Dr. Diamond clearly attributes any PPI rating to Employee’s preexisting condition, unrelated to the 2007 work injury.  Therefore, Employee has incurred no work-related permanent impairment.  Employee has not proven by a preponderance of the evidence he is entitled to PPI benefits above Dr. Schroeder’s 6% rating, and this claim will be denied.

3)
Is Employee entitled to an award of attorney fees and costs?

As Employee has not prevailed on his claim for benefits, he is not entitled to an award of his attorney’s fees.
CONCLUSIONS OF LAW

1)
Employee is not entitled to past and continuing medical benefits from Employer for treatment for his facet arthropathy.

2)
Employee is not entitled to PPI benefits above 6%.

3)
Employee is not entitled to an award of attorney fees and costs.

ORDER

Employee’s July 28, 2008 claim for PPI benefits, medical benefits and attorney’s fees and costs is DENIED.
Dated in Fairbanks, Alaska, this 13th day of December, 2011.


ALASKA WORKERS’ COMPENSATION BOARD



____/s/__________________________



Amanda K. Eklund, Designated Chair



_____/s/_________________________



Jeff Bizzarro, Member

If compensation is payable under the terms of this decision, it is due on the date of issue.  A penalty of 25 percent will accrue if not paid within 14 days of the due date, unless an interlocutory order staying payment is obtained in the Alaska Workers’ Compensation Appeals Commission.

If compensation is awarded, but not paid within 30 days of this decision, the person to whom the compensation is payable may, within one year after the default of payment, request from the board a supplementary order.

APPEAL PROCEDURES
This compensation order is a final decision and becomes effective when filed in the Board’s office, unless it is appealed.  Any party in interest may file an appeal with the Alaska Workers’ Compensation Appeals Commission within 30 days of the date this decision is filed.  All parties before the Board are parties to an appeal.  If a request for reconsideration of this final decision is timely filed with the Board, any proceedings to appeal must be instituted within 30 days after the reconsideration decision is mailed to the parties or within 30 days after the date the reconsideration request is considered denied because the Board takes no action on reconsideration, whichever is earlier.

A party may appeal by filing with the Alaska Workers’ Compensation Appeals Commission: (1) a signed notice of appeal specifying the board order appealed from; 2) a statement of the grounds for the appeal; and 3) proof of service of the notice and statement of grounds for appeal upon the Director of the Alaska Workers’ Compensation Division and all parties.  Any party may cross-appeal by filing with the Alaska Workers’ Compensation Appeals Commission a signed notice of cross-appeal within 30 days after the board decision is filed or within 15 days after service of a notice of appeal, whichever is later.  The notice of cross-appeal shall specify the board order appealed from and the grounds upon which the cross-appeal is taken.  Whether appealing or cross-appealing, parties must meet all requirements of 8 AAC 57.070.

RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION

Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.  

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order in the matter of NICHOLAS STOWELL, employee  v. STATE OF ALASKA, DEPT. OF TRANSPORTATION, self-insured employer; Case No. 200714842, dated and filed in the office of the Alaska Workers’ Compensation Board in Fairbanks, Alaska, this 13th day of December, 2011.






____________/s/_____________________

Diahann Caulineau-Kraft, Admin. Assist. II
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