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ALASKA WORKERS' COMPENSATION BOARD


P.O. Box 115512
Juneau, Alaska 99811-5512

	SANDRA J. LINDEKE, 

                                                  Employee, 

                                                     Applicant,

                                                   v. 

ANCHORAGE GRACE CHRISTIAN 

SCHOOL,

                                                  Employer,

                                                    and 

CHURCH MUTUAL INS. CO.,

                                                  Insurer,

                                                     Defendants.
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	INTERLOCUTORY

DECISION AND ORDER

AWCB Case No. 200500766
AWCB Decision No. 11-0177 

Filed with AWCB Anchorage, Alaska 

on December 15, 2011


Anchorage Grace Christian School’s (Employer) July 15, 2011 petition to compel Sandra Lindeke (Employee) to file second independent medical evaluation (SIME) records, and Employee’s July 19, 2011 petition requesting: 1) a new SIME physician, 2) an order striking Employer’s 183 page “medical summary,” 3) an order compelling Employer to produce discovery, and 4) an order  compelling Employer’s attorney to “stop making disingenuous statements,” were heard on October 26, 2011, in Anchorage, Alaska.  Non-attorney representative Barbara Williams represented Employee, who appeared and testified.  Attorney Robert Bredesen represented Employer.  Following the hearing, on November 7, 2011, Employee filed additional information, believing she was directed to do so.  As Employee’s post-hearing material does not change this decision’s outcome, it was unnecessary for Employer to respond.  Nevertheless, the material was accepted as filed, may be relied upon by Employee at future proceedings, but will not be considered as evidence or argument in the October 26, 2011 hearing, as Employee was not directed to file it, and it was filed post-hearing.  The record closed on November 16, 2011, when the panel next met to deliberate. 

ISSUES

Employer’s July 15, 2011 petition contends Employee should be ordered to return the SIME binders Employer previously sent to her for review.  It contends Employee’s case has dragged on with no resolution in sight, Employer followed the prehearing conference summary directive to provide Employee with SIME records, and Employee has refused to file the binders along with her affidavit of completeness, as required by law.  Alternatively, Employer presented two up-to-date copies of new SIME records and contends these should be used in lieu of Employee returning the originals.  It requests acceptance of the new copies so the SIME process may proceed.

Employee contends she has a work-related brain injury, has difficulty reviewing the SIME records, and needs more time to review them.  She further contends the SIME records may lack Employer’s “protected information,” may contain Ms. Williams’ medical records, or may lack certain medical records including “colored” reports, which Employee contends are important for the SIME physician to review.  Employee contends the SIME records should be accurate before they go to the SIME physician and is reluctant to sign an affidavit until the records are “complete.”

1) Should Employee be ordered to return the SIME binders along with her affidavit of completeness?

Employee’s July 19, 2011 petition contends: 1) Dr. Ling is not an appropriate SIME as he lacks adequate experience dealing with closed head injuries and concussions; 2) Employer’s 183 page medical summary should be stricken from the record, and all documents based upon it, referring to it or relying upon it should also be stricken, as it was prepared by Employer and is not an accurate summary of the original medical records; 3) Employer should be compelled to produce discovery Employee has been seeking for years; and 4) an order should issue directing Employer’s attorney to stop making “disingenuous statements” about Employee’s records.

In response, Employer contends: 1) Dr. Ling is not an appropriate SIME physician in this case, based on Employer’s past experience with him, Employee’s doctor’s criticism of Dr. Ling, and Dr. Ling’s “practice” methods.  Furthermore, the board’s staff should use the alternative process of selecting both a neurologist and a psychiatrist SIME physician from the SIME list; 2) there is no legal basis for striking Employer’s 183 page medical summary from the record or from rejecting or deleting any records which may refer to it; 3) Employer had produced all relevant records and materials within its possession responsive to employee’s past discovery requests as it understood her requests; however, upon further explanation from Employee as to what additional material she seeks, Employer agreed to obtain and produce additional information; and 4) Employer does not believe it is making disingenuous statements concerning Employee’s records, and has the right to interpret her records.

2) Should an alternate SIME selection process be used?

3) Should Employer’s 183 page medical summary and any documents based upon it, referring to it or relying upon it be stricken from the agency record and not relied upon for any purpose?

4) Should Employer be ordered to produce additional discovery to Employee?

5) Should Employer’s attorney’s statements be censored?

SUMMARY OF DECISIONS

The following summary of prior decisions in this case is provided to give historical context:  Lindeke v. Anchorage Grace Christian School, AWCB Decision No. 10-0129 (July 29, 2010) (Lindeke I), continued a hearing on Employer’s petition for a mediated settlement and for an SIME, because Employee was ill and not able to participate fully in the hearing, and because her non-attorney representative was hospitalized out-of-state.  Lindeke v. Anchorage Grace Christian School, AWCB Decision No. 11-0040 (April 8, 2011) (Lindeke II), decided Employer’s petition for a mediated settlement and for an SIME.  Lindeke II ordered an SIME, and to move the matter forward more quickly selected Walter Ling, M.D., as the SIME physician, and ordered mediation once the SIME process was completed.   

FINDINGS OF FACT

A review of the entire record establishes the following relevant facts and factual conclusions by a preponderance of the evidence:

1) On January 13, 2005, Employee claims she was injured at work when struck by several boys while she was walking the hallway, and when thrown accidentally into a locker, hit her head.  Employee complained of a headache and dizziness as well as upper back pain exacerbated by deep breathing (Report of Occupational Injury or Illness, January 18, 2005; see also Providence Health System report, January 13, 2005).
2) On May 4, 2011, Employee wrote a letter containing a list of items she believes she still needs to receive from Employer to complete her initial discovery requests from November 2008:

(1) Complete employment file of all activities performed while employed by Grace Christian School.
(2) Substitute training dates, and stipends given, by Grace Christian School. 

(3) Substitute teaching dates while employed at Grace Christian School.

(4) Substitute driver of van for the Grace Christian School ski club.

(5) Miscellaneous volunteer work performed for Grace Christian School.

(6) All investigation documents, surveillance recordings (audio, video, and photographs), and notes.

(7) Hard copy of PET.

(8) Hard copy of MRI.

(9) SPECT Scan slice data and slice images as requested in the ER’s letter of February 4, 2009.

(10) Documents obtained using releases delivered to Mr. Bredesen on 5-27-10.

(11) All “supplementation” referred to by Mr. Bredesen in his correspondence of 5-26-10.

(12) Requests (cover letters) from Mr. Bredesen as referenced during the prehearing on 12-7-10 at approximately 30:00 minutes into the prehearing.  Initially requested on petition dated 11-24-10, page 3 of 34.

(13) Reply from Dr. Randall Hawkins to Dr. Como’s request for an “age based total brain atlas, brain mapping numerical analysis on PET” of 7-29-05.

(14) Insurance policy covering the claim of 1-13-05.

(15) Notes from San Francisco nurse (Donna Bura R.N.) in 2005 (CorVel Corp.).

(16) Notes from driver from Med-Trans, Inc. in San Francisco in 2005.

(17) My complete file from Dr. Richard Imes M.C [sic] and his office to include all information and documents pertaining to me (Sandra Lindeke) including but not limited to, handwritten notes, raw test data and complete results, recordings, and communications.

(18) My complete file from Dr. Carroll Brodsky M.D. and his office to include all information and documents pertaining to me (Sandra Lindeke) including but not limited to, handwritten notes, raw test data and complete results, recordings, and communications.

(19) My complete file from Dr. William Hooker Ph.D. and his office to include all information and documents pertaining to me (Sandra Lindeke) including but not limited to, handwritten notes, raw test data and complete results, recordings, and communications.

(20) My complete file from Dr. Brian Schindler Ph.D. and his office to include all information and documents pertaining to me (Sandra Lindeke) including but not limited to, handwritten notes, raw test data and complete results, recordings, and communications.

(21) My complete file from Dr. August Reader M.D. and his office to include all information and documents pertaining to me (Sandra Lindeke) including but not limited to, handwritten notes, raw test data and complete results, recordings, and communications.

(22) My complete file from Dr. Richard Cuneo M.D. and his office to include all information and documents pertaining to me (Sandra Lindeke) including but not limited to, handwritten notes, raw test data and complete results, recordings, communications.

(23) My complete file from Dr. Downs (neurologist) and his/her office to include all information and documents pertaining to me (Sandra Lindeke) including but not limited to, handwritten notes, raw test data and complete results, recordings, and communications.  I have neither recollection nor documentation of treatment by Dr. Downs.  However, since treatment by Dr. Downs was referenced on page 2 of Employer Opposition to Employee’s Petition . . . dated 4-29-11 full discovery from Dr. Downs is requested.
(24) All documents from each and every professional person and institution ER has sent me to, communicated with, or who is or has been in any way involved with me or my claim of 1-13-05.
Employee’s Letter, May 4, 2011.

3) On May 5, 2011, the parties attended a prehearing conference at which the following order was entered in respect to the SIME:

Mr. Bredesen will make two copies of all of Employee’s medical records in his possession, including physician’s depositions and a written job description (if there is a dispute regarding the Employee’s ability to return [to] work) or the written physical demands of the Employee’s job as described in the United States Department of Labor’s Selected Characteristics of Occupations Defined in the Dictionary of Occupational Titles (if there is a dispute regarding functional capacities and the Employee’s eligibility for reemployment benefits), put the copies in chronological order by date of treatment, starting with the first medical treatment and proceeding to the most recent medical treatment, number the pages consecutively, put the copies in two binders, and serve the binders on Ms. Williams with an affidavit verifying that the binders contain copies of all the medical records in his possession.  This must be done by 5/19/2011.

It is emphasized that the records must be placed in chronological order with the initial treatment record on top (at the beginning) of the binder.  The most recent treatment record or report is to be placed at the bottom (end) of the binder.  The binders will be returned for reorganization if not prepared in accordance with this prehearing summary.

Ms. Lindeke must review the binders.  If the binders are complete (in that they contain all records in her possession), she must file the binders with the Board together with an affidavit verifying that the binders contain copies of all the medical records in her possession.  If the binders are incomplete, she must make three copies of the additional medical records, including physician’s depositions and a written job description (if there is a dispute regarding the Employee’s ability to return [to] work) or the written physical demands of the Employee’s job as described in the United States Department of Labor’s Selected Characteristics of Occupations Defined in the Dictionary of Occupational Titles (if there is a dispute regarding functional capacities and the Employee’s eligibility for reemployment benefits), missing from the first set of binders.  Each copy must be put in a separate binder (as described above).  Then, two of the supplemental binders, two sets of the first sets of binders, and an affidavit verifying the completeness of the medical records must be filed with the Board.  The third supplemental binder must be served upon the opposing party together with an affidavit verifying that it is identical to the binder filed with the Board.  The binders must be served on the opposing party and filed with the Board by 6/22/2011.  If Ms. Lindeke is aware of medical records that neither she nor Mr. Bredesen possess, her affidavit may state that while the binders contain all the medical records in her possession, she is aware of other record [sic].

Each party may propose two questions per issue.  Only questions developed by the designee will be submitted to the SIME physician, but the designee may consider and include the questions proposed by the parties.  Proposed questions must be filed with the Board by 6/22/2010.
If any party objects to the questions submitted, they must file a petition within 10 days.  The petition may [sic] heard at a procedural hearing or preserved for consideration at the hearing on the merits. 

Ms. Lindeke must hand carry, to the evaluation, copies of all x-rays, MRI’s or similar films which relate to her work related injury.

Other than the film studies which Employee hand-carries to the SIME and the Employee’s conversation with the SIME physician or physician’s office about the examination, no party may contact the SIME physician, physician’s office, or give the SIME physician anything else, until the SIME physician’s final report has been submitted to the Board.

Prehearing Conference Summary, May 5, 2011 (emphasis in original).

4) On May 17, 2011, Employer filed and served SIME records (Affidavit of Review and Service of Medical Reports, May 16, 2011).

5) Employee has not filed her copy of the SIME records along with her affidavit stating the records contain all the medical records in her possession, or attaching any records not included, citing as reasons her difficulties reviewing the records, and extraneous and missing reports (Lindeke).

6) On July 19, 2011, Employee filed a petition seeking: 1) a new SIME doctor with “concussion & brain injury” experience; 2) an order striking a 183 page “medical summary” Employer created and striking any document generated from it or using it; 3) an order requiring Employer to produce all previously requested discovery; and 4) an order stopping Employer’s attorney from making “disingenuous statements” about the records (Petition, July 19, 2011).

7) On August 1, 2011, Employee filed a petition “for removal” of certain records, but these records appear to be either Employer’s 183 page “medical summary” or records related to Employer’s “medical summary,” which is actually a medical abstract (Petition, July 28, 2011; experience).

8) On August 2, 2011, Employee filed a list of medical records, apparently intended to supplement her “petition of 7-28-11 previously mailed,” but the listed medical records all appear to be proper records to include in the SIME binders (letter, August 1, 2011; observations).

9) On August 9, 2011, Employer answered Employee’s July 19, 2011 petition, and cross-petitioned for modification of Lindeke II’s selection of Dr. Ling as the SIME physician based upon both “parties’ preferences,” Employee’s doctor’s criticism of Dr. Ling, and deposition materials “concerning the scope of Dr. Ling’s practice” (Answer, August 8, 2011).

10) To date, Employee has not filed a petition specifically seeking a protective order to recover medical records from her agency file and from Employer, to which she has objection because they are not related to Employee’s injury (observations; record).

11) On October 6, 2011, Employee filed and served a notice of intent to rely listing specific materials she believes Employer failed to produce in response to her request for discovery (Notice of Intent to Rely, October 6, 2011).
12) Included in Employee’s October 6, 2011 Notice of Intent to Rely were documents she contended at hearing evidenced Employer’s failure to comply with her discovery requests:
· Robin Bowens’ January 18, 2005 e-mail to Nate Davis is a medical record subject to disclosure, which Employee was not given, but which she now has.

· CorVel’s July 28, 2005 invoice, which Employee contends is a statement of charges for a nurse who accompanied Employee to a medical evaluation, and references reports and visits with Employee and her family, but she has never been provided any reports or chart notes arising from these visits.

· Laurie Shore’s August 12, 2005 letter to Richard Cuneo, M.D., which references colored copies of a brain SPECT scan, evidencing Employer’s counsel at one time had the colored SPECT scan, but Employee did not receive it from Employer in response to her discovery requests.

· Laurie Shore’s September 12, 2005 e-mail to Michael S. Fischer, M.D., in which Ms. Shore advised she did not have the “problem list” referenced in Dr. Fischer’s report, and requested a copy to complete Employer’s medical records.

Notice of Intent to Rely, October 6, 2011; Lindeke.

13) At hearing on October 26, 2011, the designated chair explained how Employee may file a petition requesting recovery of unrelated medical records from her file and from Employer under AS 23.30.108(d) (record).

14) At hearing on October 26, 2011, both parties contended and agreed someone other than Dr. Ling should be selected as the SIME physician (record).

15) At hearing on October 26, 2011, the parties were given an opportunity to review resumes of all psychiatrists and neurologists on the SIME list, and stipulate to a physician or physicians to whom the panel would send Employee, but the parties were unable to stipulate to a specific SIME physician or panel (record).

16) The SIME list includes the following psychiatrists and neurologists: Ronald Early, M.D., Ph.D (psychiatry); Leah Ridge, M.D. (neurology); Jonathan Schleimer, M.D. (neurology); Walter Ling, M.D. (neurology, psychiatry and substance abuse); Ronald Turco, M.D. (psychiatry) (Bulletin 10-06, December 10, 2010).

17) At hearing on October 26, 2011, Employer provided new, up-to-date copies of Employee’s SIME records, which were accepted as filed at hearing (id.).

18) The SIME binders presented at hearing do not contain Employer’s 183 page medical abstract (observations).

19) It is unknown whether the SIME binders presented at hearing contain Ms. Williams’ medical records (id.).

20) At hearing on October 26, 2011, Employer through counsel provided the following responses to Employee’s remaining, May 4, 2011 discovery requests:

(1) Employer has produced these documents twice.

(2) Employer objected to responding because the request is actually an interrogatory, the answer to which can be derived from the records in Employee’s possession.

(3) Employer objected to responding because the request is actually an interrogatory, the answer to which can be derived from the records in Employee’s possession.

(4) Employer’s counsel requested the information from Employer and its response would be produced.

(5) Employer objected to responding because the request is actually an interrogatory, the answer to which can be derived from the records in Employee’s possession.

(6) Employer responded through May 26, 2010, and supplementation would be produced.

(7) Employer had no diagnostic study images in its possession but would request them from the EME physicians and would make them available to the SIME physicians.

(8) Employer had no diagnostic study images in its possession but would request them from the EME physicians and would make them available to the SIME physicians.

(9) Employer had no diagnostic study images in its possession but would request them from the EME physicians and would make them available to the SIME physicians.  Employer expected to receive these documents on or about October 26, 2011.

(10) There are no documents responsive to this request.

(11) Employer responded through May 26, 2010, and supplementation would be produced.

(12) Employer could not recall what happened at a prehearing conference, or what promises were made to produce documents, and cannot respond to the request.  Otherwise, Employer referred to response 24 in which it says it produced all letters and e-mails between the Employer, Employer’s representatives, and its EME physicians.

(13) Employer believed it had nothing responsive to this request.

(14) Employer objected as the insurance policy is not relevant as coverage is not in dispute.

(15) Employer inquired of Donna Bura, R.N., and has no records responsive to this request.

(16) Employer inquired of Med-Trans, Inc., and has no records responsive to this request.

(17) Employer already provided all the requested information, inquired of Richard Imes, M.D., and has no additional records responsive to this request.

(18) Employer already provided all the requested information, inquired of Carroll Brodsky, M.D., and has no additional records responsive to this request.

(19) Employer already provided all the requested information, inquired of William Hooker, M.D., and has no additional records responsive to this request.

(20) Employer already provided all the requested information, inquired of Brian Schindler, Ph.D., and has no additional records responsive to this request.

(21) Employer already provided all the requested information, inquired of August Reader, M.D., and has no additional records responsive to this request.

(22) Employer already provided all the requested information, inquired of Richard Imes, M.D. and has no additional records responsive to this request.

(23) Employer has no “Dr. Downs” records responsive to this request, and a reference to Dr. Downs was Employer’s counsel’s error, as Employee has never seen a “Dr. Downs.”

(24) Employer previously responded to this request, and supplemented its response with additional correspondence between Employer and its physicians.

Employer’s discovery responses.

21) Employee saw Dr. Cuneo fill “at least” 15 pages of handwritten notes when she saw him in 2005, but she has no handwritten notes from that visit; Employee has approximately six pages of handwritten notes from Dr. Cuneo in 2009 (Lindeke).

22) Employee and her husband wrote a list of things for Dr. Cuneo in 2009, which he requested to elicit what they thought might assist Employee in recovery, and gave it to him, but Employee has not received a copy of that list (id.).

23) At hearing on October 26, 2011, Employee was advised how to obtain answers to questions she may have for CorVel nurse Donna Bura, R.N., including obtaining a subpoena and deposing nurse Bura (record).
24) At hearing on October 26, 2011, Employee offered into evidence with no objection from Employer several documents including: 1) a facsimile cover sheet dated March 4, 2008, referencing a “payout ledger”; 2) a letter from Cynthia J-B Rauen to Jana Estes referencing an attached four pages of a printout of all payments made on Employee’s file; 3) Progress Notes dated July 28, 2005, from Donna Bura, R.N., to Estelle Tokash; 4) letter dated August 1, 2005, from Robin Gabbert to Employee advising Employee of civil fraud penalties for false statements, and asking her to sign a new release for Amen Clinic so Employer could get a complete copy of Employee’s records and provide them post-evaluation to its doctors; and 5) page five of a prehearing conference summary dated July 14, 2011 (Employee’s Hearing Exhibits 1 through 5).

25) Employee provided as examples of Employer’s counsel’s “disingenuous statements”: the November 10, 2010 prehearing conference at which he stated Employee’s failure to attend the prehearing conference without providing proper notice “demonstrates a lack of good faith”; his statement he would not hold her to a strict deadline to respond to a petition, where the petition stated she had 20 days to respond; his failure to serve Employee with a December 1, 2010 answer when he was aware her non-attorney representative Barbara Williams was out-of-state and he had previously agreed to serve both Employee and Ms. Williams; his statement in discovery responses that he cannot respond to the request because he cannot recall what was said at a specific time in a prehearing conference, as the same information is also recorded in a written petition; his statements Employee “merely sat” at her job which she contends is not true (Lindeke).

26) Some documents Employee initially contended were withheld by Employer for discovery appear attached to Employee’s notice of intent to rely, and she has ultimately obtained them (id.).

27) Employee can and should obtain, file and serve copies of her relevant medical records and related medical billing statements from any source available to her, and should not wait for, or rely upon, Employer to obtain, file and serve these records (experience, judgment, observations).
28) On November 4, 2011, Employee filed a four page document, apparently thinking she was required to file this document (Response to Board’s Direction From 10-26-11 Hearing, November 4, 2011).
29) On November 7, 2011, Employee filed  another four page written argument and a binder with 75 pages of exhibits, which she believed the board requested from her at the October 26, 2011 hearing (Response to Board’s Direction From 10-26-11 Hearing, undated).
30) The board did not direct Employee to file post-hearing materials (record).
	31) Employer has not responded to Employee’s post-hearing filings (record).

32) It is difficult at times to understand Employee’s requests and arguments (experience, judgment, observations, unique or peculiar facts of the case, and inferences drawn from all of the above).
33) There is no evidence Employee was prejudiced by any prior statements or promises made by Employer’s counsel, and no evidence Employer intentionally reneged on any promises (record).
34) Employer argued at hearing a neurologist’s and a psychiatrist’s name appearing on the SIME list denotes their qualification to perform an SIME within their field (Employer’s hearing argument).
35) “Colored” copies of PET, SPECT, or “brain-mapping” reports, if they exist, may be helpful to physicians reviewing Employee’s medical records (experience, judgment, observations).


PRINCIPLES OF LAW

AS 23.30.001.  Intent of the legislature and construction of chapter.  It is the intent of the legislature that

1) This chapter be interpreted . . . to ensure the quick, efficient, fair, and predictable delivery of indemnity and medical benefits to injured workers at a reasonable cost to . . . employers. . . .

AS 23.30.005.  Alaska Workers’ Compensation Board.
. . .

(h) The department shall adopt rules . . . and shall adopt regulations to carry out the provisions of this chapter. . . .  Process and procedure under this chapter shall be as summary and simple as possible.  The . . . the board . . . may . . . subpoena witnesses, administer or cause to be administered oaths, and may examine or cause to have examined the parts of the books and records of the parties to a proceeding that relate to questions in dispute. . . . 

AS 23.30.005(h) empowers the board to order a party to release and produce records that “relate to questions in dispute.”  Additional authority to order a party to release information is set forth, not only in specific statutes, but in broad powers given to best ascertain and protect the rights of the parties under AS 23.30.135(a) and AS 23.30.155(h).  The board may base its decision not only on direct testimony, medical findings, and other tangible evidence, but also on the board’s “experience, judgment, observations, unique or peculiar facts of the case, and inferences drawn from all of the above.”  Fairbanks North Star Borough v. Rogers & Babler, 747 P.2d 528, 533-534 (Alaska 1987).

Granus v. Fell, AWCB Decision No. 99-0016 (January 20, 1999), provided guidance in discovery matters by defining the term “relevant” as set forth in AS 23.30.107(a) as follows:  
 
‘Parties may obtain discovery regarding any matter, not privileged which is relevant to the subject matter involved in the pending action. . . .  The information sought need not be admissible at trial if the information sought appears reasonably calculated to lead to the discovery of admissible evidence.’ 

. . . Information which would be inadmissible at trial, may nonetheless be discoverable if it is reasonably calculated to lead to admissible evidence.  Under our relaxed rules of evidence, discovery should be at least as liberal as in a civil action and the relevancy standards should be at least as broad.
 
To be admissible at hearing, evidence must be ‘relevant.’  However, we find a party seeking to discover information need only show the information appears reasonably calculated to lead to the discovery of evidence admissible at hearing.  Smart v. Aleutian Constructors, AWCB Decision No. 98‑0289 (November 23, 1998).
 
Granus used by analogy the legal concept “relevancy” in its determinations about the scope of discoverable information.  Relevancy describes a logical relationship between a fact and a question at issue in a case. Thus, relevancy (and discoverability) of a fact is its tendency to establish a material proposition.  Granus utilized a two-step process to determine the relevance of information sought.  The first step is to identify matters in dispute. The second step is to decide whether the information sought is relevant as it is “reasonably calculated” to lead to facts that will have a tendency to make a disputed issue, identified in step one, more or less likely.  

AS 23.30.130. Modification of awards. (a) Upon its own initiative, . . . the board may, . . . whether or not a compensation order has been issued, or before one year after the rejection of a claim, review a compensation case under the procedure prescribed in respect of claims in AS 23.30.110.  Under AS 23.30.110 the board may issue a new compensation order which terminates, continues, reinstates, increases, or decreases the compensation, or award compensation. . . .

The Alaska Supreme Court discussed AS 23.30.130(a) in Sulkosky v. Morrison-Knudsen, 919 P.2d 158, 162 (Alaska 1996), and said “under this statute, the Board ‘is granted broad discretion to modify its prior decisions and findings’” (citations omitted).

AS 23.30.135.  Procedure before the board. (a) In making an investigation or inquiry or conducting a hearing the board is not bound by common law or statutory rules of evidence or by technical or formal rules of procedure, except as provided in this chapter.  The board may make its investigation or inquiry or conduct its hearing in the manner by which it may best ascertain the rights of the parties. . . .

The board has broad statutory authority in conducting its hearings.  De Rosario v. Chenenga Lodging, AWCB Decision No. 10-0123 (July 16, 2010).

AS 23.30.250. Penalties for fraudulent or misleading acts; damages in civil actions. (a) A person who (1) knowingly makes a false or misleading statement, representation, or submission related to a benefit under this chapter; (2) knowingly assists, abets, solicits, or conspires in making a false or misleading submission affecting the payment, coverage, or other benefit under this chapter; . . . civilly liable to a person adversely affected by the conduct, is guilty of theft by deception as defined in AS 11.46.180, and may be punished as provided by 
AS 11.46.120 - 11.46.150. . . .

8 AAC 45.092. Selection of an independent medical examiner. (a) The board will maintain a list of physicians’ names for second independent medical evaluations.  The names will be listed in categories based on the physician’s designation of his or her specialty or particular type of practice and the geographic location of the physician’s practice. . . .

. . .

(e) If the parties stipulate that a physician not on the board’s list may perform an evaluation under AS 23.30.095 (k), the board or its designee may select a physician in accordance with the parties’ agreement.  If the parties do not stipulate to a physician not on the board’s list to perform the evaluation, the board or its designee will select a physician to serve as an independent medical examiner to perform the evaluation.  The board or its designee will consider these factors in the following order in selecting the physician: 

(1) the nature and extent of the Employee’s injuries; 

(2) the physician’s specialty and qualifications; 

(3) whether the physician or an associate has previously examined or treated the Employee; 

(4) the physician’s experience in treating injured workers in this state or another state; 

(5) the physician’s impartiality; and 

(6) the proximity of the physician to the Employee’s geographic location. 

(f) If the board or its designee determines that the list of independent medical examiners does not include an impartial physician with the specialty, qualifications, and experience to examine the Employee, the board or its designee will notify the Employee and Employer that a physician not named on the list will be selected to perform the examination.  The notice will state the board’s preferred physician’s specialty to examine the Employee.  Within 10 days after notice by the board or its designee, the Employer and Employee may each submit the names, addresses, and curriculum vitae of no more than three physicians.  If both the Employee and the Employer recommend the same physician, that physician will be selected to perform the examination.  If no names are recommended by the Employer or Employee or if the Employee and Employer do not recommend the same physician, the board or its designee will select a physician, but the selection need not be from the recommendations by the Employee or Employer.

. . .

(h) If the board requires an evaluation under AS 23.30.095(k), the board will, in its discretion, direct 

(1) a party to make two copies of all medical records, including medical providers’ depositions, regarding the Employee in the party’s possession, put the copies in chronological order by date of treatment with the initial report on top and the most recent report at the end, number the copies consecutively, and put the copies in two separate binders; 

(2) the party making the copies to serve the two binders of medical records upon the opposing party together with an affidavit verifying that the binders contain copies of all the medical reports relating to the Employee in the party’s possession; 

(3) the party served with the binders to review the copies of the medical records to determine if the binders contain copies of all the Employee’s medical records in that party’s possession. The party served with the binders must file the two binders with the board within 10 days of receipt and, if the binders are 

(A) complete, the party served with the binders must file the two sets of binders upon the board together with an affidavit verifying that the binders contain copies of all the Employee’s medical records in the party’s possession; or 

(B) incomplete, the party served with the binders must file the two binders upon the board together with two supplemental binders with copies of the medical records in that party’s possession that were missing from the binders and an affidavit verifying that the binders contain copies of all medical records in the party’s possession. The copies of the medical records in the supplemental binders must be placed in chronological order by date of treatment and numbered consecutively. The party must also serve the party who prepared the first set of binders with a copy of the supplemental binder together with an affidavit verifying that the binder is identical to the supplemental binders filed with the board; 

(4) the party, who receives additional medical records after the two binders have been prepared and filed with the board, to make three copies of the additional medical records, put the copies in three separate binders in chronological order by date of treatment, and number the copies consecutively. The party must file two of the additional binders with the board within seven days after receiving the medical records. The party must serve one of the additional binders on the opposing party, together with an affidavit stating the binder is identical to the binders filed with the board, within seven days after receiving the medical records; 

(5) that, within 10 days after a party’s filing of verification that the binders are complete, each party may submit to the board designee up to three questions per medical issue in dispute under AS 23.30.095 (k), as identified by the parties, the board designee, or the board, as follows: 

(A) if all parties are represented by counsel, the board designee shall submit to the physician all questions submitted by the parties in addition to and at the same time as the questions developed by the board designee; 

(B) if any party is not represented by counsel, only questions developed by the board designee shall be submitted to the physician; however, the board designee may consider and include questions submitted by the parties; 

(C) if any party objects to any questions submitted to the physician, that party shall file a petition with the board and serve all other parties within 10 days after receipt of the questions; the objection must be preserved in the record for consideration by the board at a hearing on the merits of the claim, or, upon the petition of any party objecting to the questions, at the next available procedural hearing day; failure by a party to file and serve an objection does not result in waiver of that party’s right to later argue the questions were improper, inadequate, or otherwise ineffective; 

(D) any questions submitted for purposes of this paragraph must be prepared in accordance with 8 AAC 45.114(3) and (4).

8 AAC 45.150.  Rehearings and modification of board orders.  (a) The board will, in its discretion, grant a rehearing to consider modification of an award only upon the grounds stated in AS 23.30.130.

(b) A party may request a rehearing or modification of a board order by filing a petition for a rehearing or modification and serving the petition on all parties in accordance with 8 AAC 45.060.

. . .


(d) A petition for a rehearing or modification based on an alleged mistake of fact by the board must set out specifically and in detail

(1) the facts upon which the original award was based;

(2) the facts alleged to be erroneous, the evidence in support of the allegations of mistake, and, if a party has newly discovered evidence, an affidavit from the party or the party’s representative stating the reason why, with due diligence, the newly discovered evidence supporting the allegation could not have been discovered and produced at the time of the hearing; and

(3) the effect that a finding of the alleged mistake would have upon the existing board order or award.


(e) A bare allegation of change of conditions or mistake of fact without specification of details sufficient to permit the board to identify the facts challenged will not support a request for a rehearing or a modification. . . .
“Disingenuous” means: “withholding information; not genuinely sincere; insincere; untruthful; hypocritical; deceitful; devious; dishonest.”  Encarta Dictionary, 2011.  

ANALYSIS

1) Should Employee be ordered to return the SIME binders along with her affidavit of completeness?

Lindeke II ordered an SIME.  A subsequent prehearing conference directed Employer to provide Employee with a complete copy of all of Employee’s records in its possession, and further ordered Employee to review the records, supplement them as necessary and provide an affidavit attesting to their level of completeness, as appropriate.  Employer followed this directive.  However, it is undisputed Employee has not filed the original SIME records, her affidavit attesting to the records’ completeness, or an affidavit and supplemental binders containing records in her possession not in the original SIME binders, as directed.  

At hearing, Employee expressed difficulty with her ability to review the records, citing her work-related injury as a cause for the trouble.  She also testified she was aware some medical records were not included in the SIME binders she received from Employer, and some of her non-attorney representative’s records were included.  While it is difficult to understand how Employee could know all her records were not in the SIME binders, and know someone else’s records were included, without having first reviewed the SIME binders, it was evident at hearing Employee had some confusion concerning her duties in this regard.

The designated chair explained Employee’s job was merely to review the SIME binders and determine if the binders contained copies of all the Employee’s medical records “in her possession.”  This does not mean she must attest the binders contain all of Employee’s medical records that may exist anywhere, but only that they contain the records in her possession.  The designated chair also advised Employee if she noted records missing from the SIME binders, she had a right and a duty to either obtain the missing records and file them, or if she already had in her possession additional records not included in the binders, file and serve those records as directed in the May 5, 2011 prehearing conference summary.

Nevertheless, at hearing, Employer provided two, complete, up-to-date sets of all of Employee’s medical records in its possession, in binders.  Employer argued these records should be used in lieu of requiring Employee to return the previous SIME binders.  Employer’s suggestion is accepted, as it hopefully will move this case forward toward resolution.  Pursuant to 8 AAC 45.195, the SIME process and procedure will be modified, and the SIME will move forward with the new set of SIME records provided at hearing, without Employee’s attestation.  If either party obtains additional medical records, they are directed to submit those using the procedure set forth in the May 5, 2011 prehearing conference summary.  However, the parties will be given 14 days from this decision’s date to submit suggested questions for the designee to send to the SIME physicians.  If Employee fails or refuses to comply with this directive, the SIME will go forward without her recommended questions.  Given this result and remedy, Employer’s July 15, 2011 petition will be denied as moot.

2) Should an alternate SIME selection process be used?

Both Employer and Employee disagree with Lindeke II’s selection of Dr. Ling to perform the SIME.  In this respect, the first issue raised in Employee’s July 19, 2011 petition is treated as a modification request under AS 23.30.130 seeking a new SIME physician based upon a mistake of fact.  Employer’s August 8, 2011 answer to Employee’s petition is treated as a cross-petition, also seeking a new SIME physician for similar reasons.  The law gives this panel broad discretion to review Lindeke II and modify it, even on its own initiative without either party making a request.  AS 23.30.130; Sulkosky.    

Dr. Ling is the only person on the SIME list identified as both a neurologist and a psychiatrist, which list by regulation includes the physicians’ reported specialties.  Bulletin 10-06.  Lindeke II’s intent in selecting Dr. Ling was to 1) move the matter forward more quickly, and 2) save Employer money by selecting one physician who is qualified as both a psychiatrist and a neurologist.  However, as Employee has not returned the SIME binders, Lindeke II’s intent to save time is frustrated.  Employer stipulated at hearing to using two physicians, expressing its willingness to likely incur greater SIME expense.  Thus, there is no longer a pressing need to use the selection process in Lindeke II and the panel is free to modify its selection procedure on its own initiative. 

In an effort to fairly consider Employee’s questioning of Dr. Ling’s qualifications and Employer’s objection to the selection method in Lindeke II, and to insure the efficient and predictable delivery of indemnity and medical benefits to Employee at a “reasonable” cost to Employer, to make process and procedure under this chapter as summary and simple as possible, and to best ascertain the parties’ rights, this panel will exercise broad authority to review Lindeke II on its own initiative.  Given further reflection on this case, Lindeke II will be modified.  8 AAC 45.195.  

The parties were unable to stipulate to any physician on the SIME list to perform the evaluation.  Both, however, agreed Employee should be seen by two physicians -- a neurologist and a psychiatrist.  The neurologists on the SIME list include, pursuant to Bulletin 10-06, Walter Ling, M.D., Leah Ridge, M.D., and Jonathan Schleimer, M.D.  Psychiatrists on the SIME list include Ronald Early, M.D., Walter Ling, M.D., and Ronald Turco, M.D.  Designee Susan Reishus will be directed to select two physicians, one neurologist and one psychiatrist, from the above list assuming they meet the qualifications set forth under 8 AAC 45.092(e).  In this regard, Ms. Reishus will be directed to use her normal procedure and contact the next neurologist and psychiatrist on the SIME list, and inquire of each physician if they meet the specifications set forth in 8 AAC 45.092(e)(1-6).  In addition, Ms. Reishus will be directed to inquire of each physician concerning the following, as these questions pertain to their specialty:

1) Does the neurologist have experience using and interpreting PET scans, and the ability to launch and read such scans kept digitally in CD format?

2) Does the neurologist have experience using and interpreting SPECT scans, and the ability to launch and read such scans kept digitally in CD format?

3) In the neurologist’s opinion, is it necessary for the neurologist to look at the actual PET and SPECT scans in digital format on CD?

4) In the psychiatrist’s opinion, is it necessary for the psychiatrist to look at the PET and SPECT scans in either paper or digital format?  If the answer to this inquiry is “yes,” does the psychiatrist have experience using and interpreting PET and SPECT scans and, the ability to launch and read such scans kept digitally in CD format?

5) Do the neurologist and psychiatrist have experience with “brain mapping”?

6) Is experience with “brain mapping” a requirement for the physician, within his or her specialty, to perform the SIME in this case?

7) Will the physician agree to make a written referral of Employee to another specialty if, in the physician’s opinion, another specialty including but not limited to optometry and otolaryngology is required to complete the SIME in this case?

Ms. Reishus will be directed to select the first neurologist and the first psychiatrist on the SIME list who satisfactorily, in her discretion, answers all 13 questions (six from 8 AAC 45.092(e) and seven listed above).  If, after contacting the listed physicians, in Ms. Reishus’ discretion the SIME list does not include an impartial neurologist or psychiatrist with the availability, specialty, qualifications, and experience to examine Employee, she will be directed to notify the parties that a neurologist, psychiatrist, or both if necessary, not named on the SIME list will be selected to perform the SIME.  The notice will conform to 8 AAC 45.092(f), the procedures set forth in §092(f) will be followed, and the designee will select a neurologist and a psychiatrist, as necessary, in accordance with 8 AAC 45.092(f), without further delay.  

Neither Employee nor Employer demonstrated Dr. Ling is an inappropriate SIME physician for this case.  Employee’s and her physician’s criticism of Dr. Ling and Employer’s concerns about Dr. Ling’s “practice” are not adequate bases to challenge his selection.  Neither party demonstrated Lindeke II made a “mistake in its determination of a fact” in the SIME selection.  8 AAC 45.150.  However, in the interest of addressing Employee’s concern Dr. Ling is not qualified, and Employer’s concerns with Lindeke II departing from the alternate SIME selection method often used by staff members, the panel on its own initiative will modify Lindeke II’s SIME selection process.  However, in keeping with the alternate SIME selection process, this selection method shall include Dr. Ling in categories neurologist and psychiatrist, as he is listed in Bulletin 10-06.  This also comports with Employer’s argument that a physician’s name appearing on the SIME signifies the physician is qualified to perform an evaluation, within the physician’s field.  

Accordingly, if Dr. Ling becomes the next physician on the SIME list in either category, Ms. Reishus will inquire of his expertise to address Employee’s situation.  This in-depth vetting will address and resolve Employee’s objection to his qualifications.  Similarly, since as many neurologists and psychiatrists on the SIME list as needed will be contacted in the normal order until in the designee’s discretion an appropriate physician in each specialty is selected, this will resolve Employer’s objection to the selection method used in Lindeke II.

This modification should not be interpreted as diminishing a panel’s right to select an SIME physician in any given case.  The law clearly provides all hearing panels authority to select an SIME physician.  In this instance, neither party sought appellate review of Lindeke II’s SIME selection.  Thus, there is no legal requirement it be changed or modified.  There is no evidence Lindeke II made a mistake in determining a fact when it selected Dr. Ling.  Therefore, Employee’s July 19, 2011 petition and Employer’s cross-petition on the SIME issue will be denied, for lack of grounds under AS 23.30.130, and for mootness.  On the panel’s own imitative Lindeke II’s selection of Dr. Ling will be vacated, pursuant to AS 23.30.130, subject to his possible reappointment as one of the SIME panel in Ms. Reishus’ discretion, as set forth above.
3) Should Employer’s 183 page medical summary and any documents based upon it, referring to it or relying upon it be stricken from the agency record and not relied upon for any purpose?

Employee takes exception to Employer’s 183 page medical abstract, which it filed in response to her discovery request.  She refers to it as a “medical summary.”  Employee seeks an order striking not only the 183 page summary, but any and all documents relying upon this abstract, and those citing or quoting from it.  Notably, though she wants it stricken from the agency record, Employee also filed a copy of this same summary attached to her October 6, 2011Notice of Intent to Rely.  

The law does not provide the remedy Employee seeks.  Both Employer and Employee have the right to file and serve documents upon which they may rely at a hearing.  In this instance, Employer filed the 183 page summary as evidence of something it had served on Employee in response to her discovery requests.  Employer’s 183 page summary is not medical “evidence” per se.  Employer may or may not use it as demonstrative evidence, or may not refer to it at all at hearing.  Employee is advised the summary will not be relied upon by the panel in her case in lieu of the original records and cannot take precedent over those records.  Furthermore, if any medical provider relied upon Employer’s 183 page summary, and the entry relied upon proves to be inaccurate, Employee is free to point out the discrepancy and argue the provider’s opinion is flawed and should be given less weight for that reason.  As the summary is not included in the SIME records filed at hearing, which will be used for the evaluation, there is no risk the SIME physicians will see and rely upon this abstract.  Even were they to rely upon quotes in other records taken from this 183 page summary, which are found to misstate the original medical record, Employee can pose a question to the SIME physician pointing out any alleged discrepancy and ask if it changes the physician’s opinion, pursuant to the SIME regulations.  Alternately, Employee is free to point out any discrepancies and argue what weight should be accorded opinions relying upon the alleged errors.  Employee’s petition to strike the 183 page “medical summary” and any documents based upon it, referring to it or relying upon it will be denied, but this panel will not rely upon it for any reason.

4) Should Employer be ordered to produce additional discovery to Employee?

The law generally favors liberal discovery of material not necessarily “relevant” but which is reasonably calculated to lead to the discovery of relevant evidence admissible at hearing.  Granus.  On this issue, some of Employee’s points were particularly difficult to understand.  Employee requested an order requiring Employer to produce some materials after Employer had already provided the materials.  For example, Robin Bowens’ January 18, 2005 e-mail to Nate Davis is a document Employee suggested was not produced, but was something she already had in her possession at hearing.  Employee at times confused her request for an order compelling discovery with her displeasure over how long it took Employer to provide some materials.  However, Employee’s May 4, 2011 letter appears to contain the most cogent and up-to-date list of materials Employee contends Employer failed to produce, and cites 24 items, addressed in order:

(1) Complete employment file. . . .
Employee failed to demonstrate anything was missing from the file Employer already produced.  Furthermore, at this point Employee’s duties are not in dispute and this information is not relevant to the causation issues currently pending.  Employee has not demonstrated this request is reasonably calculated to lead to the discovery of relevant evidence admissible at hearing.  An order for further production of this material at this time will be denied.

(2) Substitute training dates, and stipends given. . . . 

Employee’s training dates, and stipends given by Employer are not in dispute and this information is not relevant to the causation issues currently pending.  Employee has not demonstrated this request is reasonably calculated to lead to the discovery of relevant evidence admissible at hearing.  An order for further production of this material at this time will be denied.

(3) Substitute teaching dates. . . .

Employee’s substitute teaching dates are not in dispute and this information is not relevant to the causation issues currently pending.  Employee has not demonstrated this request is reasonably calculated to lead to the discovery of relevant evidence admissible at hearing.  An order for further production of this material at this time will be denied.
(4) Substitute driver of van. . . .

Employee did not contend this person was a fact witness who saw her injury occur and could shed light on its severity.  Therefore, the identity of the substitute van driver is not relevant to the causation issues currently pending.  Employee has not demonstrated this request is reasonably calculated to lead to the discovery of relevant evidence admissible at hearing.  An order for further production of this information at this time will be denied.
(5) Miscellaneous volunteer work. . . .

Employee’s volunteer work is not in dispute and this information is not relevant to the causation issues currently pending.  Employee has not demonstrated this request is reasonably calculated to lead to the discovery of relevant evidence admissible at hearing.  An order for further production of this material at this time will be denied.
(6) All investigation documents, surveillance recordings (audio, video, and photographs), and notes.

Employer responded to this request through May 26, 2010, and at hearing agreed to seasonably update its responses and bring its production current.  Employer will be directed to produce any additional material responsive to this request within 14 days of this decision, and seasonably update its responses thereafter every 90 days without further order.

(7) Hard copy of PET.

Employer agreed at hearing to obtain copies of any CD of any PET, or SPECT scans or brain-mapping and file them and serve a copy on Employee.  Employee demonstrated a colored copy of one or more of these scans exist and may useful to physicians, relevant and admissible at hearing.  Employer will be directed to obtain copies of any CD of any PET, or SPECT scans or brain-mapping, and any “colored” copies of these scans or tests, file them and serve a copy on Employee within 14 days of this decision.  Employer is not required to ask its physicians to create brain mapping from existing data; Employee has shown no authority for this request.
(8) Hard copy of MRI.

Employer agreed at hearing to obtain CD copies of any MRI and file them and serve a copy on Employee.  Employer will be directed to do so within 14 days of this decision.

(9) SPECT Scan slice data and slice images as requested in the ER’s letter of February 4, 2009.

Employer agreed at hearing to obtain CD copies of any SPECT Scan slice data and slice images and file them and serve a copy on Employee.  Employee demonstrated a colored copy of one or more of these scans exist and may useful to physicians, relevant and admissible at hearing.  Employer will be directed to obtain CD copies of any existing SPECT Scan slice data and slice images and any “colored” copies of these scans or tests, and file them and serve a copy on Employee within 14 days of this decision.

(10) Documents obtained using releases delivered to Mr. Bredesen on 5-27-10.

Employer states there are no documents responsive to this request and Employee has failed to demonstrate to the contrary.  An order for further production of this material at this time will be denied.

(11) All “supplementation” referred to by Mr. Bredesen in his correspondence of 5-26-10.

It cannot be determined specifically what Employee seeks in this regard.  Therefore, this request will be denied at this time.

(12) Requests (cover letters) from Mr. Bredesen as referenced during the prehearing on 12-7-10 at approximately 30:00 minutes into the prehearing.  Initially requested on petition dated 11-24-10, page 3 of 34.

Employer referred to response 24 and produced all letters and e-mails between the Employer, Employer’s representatives, and its EME physicians.  Employee has not demonstrated to the contrary.  An order for further production of this material at this time will be denied.

(13) Reply from Dr. Randall Hawkins to Dr. Como’s request for an “age based total brain atlas, brain mapping numerical analysis on PET” of 7-29-05.

This is another example of a request from Employee, which is unclear.  Employer and the panel were confused about what Employee was seeking, and whether this was a document already created by some physician, or something else.  It appears Employee is really asking for an order requiring Employer to have a brain-mapping study created from existing PET data.  As this is not a discovery issue, at this time this request will be denied.

(14) Insurance policy covering the claim of 1-13-05.

As the existence of insurance to cover Employee’s injury, should it be found compensable is not in dispute, Employer’s insurance policy is not relevant to the current causation issue.  An order for production of this material at this time will be denied.

(15) Notes from San Francisco nurse (Donna Bura R.N.) in 2005 (CorVel Corp.).

The record contains copies of nurse Bura’s reports.  Employer requested copies and provided what it received.  Employee has not demonstrated any specific reports are missing.  An order for further production of this material at this time will be denied.

(16) Notes from driver from Med-Trans, Inc. in San Francisco in 2005.

Employer requested copies and has no records.  Employee has not demonstrated any specific reports are missing.  An order for further production of this material at this time will be denied.

(17) My complete file from Dr. Richard Imes M.C [sic] and his office to include all information and documents pertaining to me (Sandra Lindeke) including but not limited to, handwritten notes, raw test data and complete results, recordings, and communications.

Employer has produced all reports they have from this physician.  Employee has not demonstrated any specific reports are missing.  An order for further production of this material at this time will be denied.

(18) My complete file from Dr. Carroll Brodsky M.D. and his office to include all information and documents pertaining to me (Sandra Lindeke) including but not limited to, handwritten notes, raw test data and complete results, recordings, and communications.

Employer has produced all reports they have from this physician.  Employee has not demonstrated any specific reports are missing.  An order for further production of this material at this time will be denied.

(19) My complete file from Dr. William Hooker Ph.D. and his office to include all information and documents pertaining to me (Sandra Lindeke) including but not limited to, handwritten notes, raw test data and complete results, recordings, and communications.

Employer has produced all reports they have from this physician.  Employee has not demonstrated any specific reports are missing.  An order for further production of this material at this time will be denied.

(20) My complete file from Dr. Brian Schindler Ph.D. and his office to include all information and documents pertaining to me (Sandra Lindeke) including but not limited to, handwritten notes, raw test data and complete results, recordings, and communications.

Employer has produced all reports they have from this physician.  Employee has not demonstrated any specific reports are missing.  An order for further production of this material at this time will be denied.

(21) My complete file from Dr. August Reader M.D. and his office to include all information and documents pertaining to me (Sandra Lindeke) including but not limited to, handwritten notes, raw test data and complete results, recordings, and communications.

Employer has produced all reports they have from this physician.  Employee has not demonstrated any specific reports are missing.  An order for further production of this material at this time will be denied.

(22) My complete file from Dr. Richard Cuneo M.D. and his office to include all information and documents pertaining to me (Sandra Lindeke) including but not limited to, handwritten notes, raw test data and complete results, recordings, communications.

Employer has produced all reports they have from this physician.  Employee suggested there were handwritten notes from her 2005 visit with this physician, as she credibly testified she saw him write at least 15 pages.  She also credibly stated she and her husband at some point made a list of things they felt she needed to get well, at this doctor’s request.  Employee has neither the notes nor the list.  There is a reference to a “Dr. Cruciger” suggesting he may have written an opinion concerning her case.  Employee demonstrated specific reports may exist and showed they are missing from Employer’s discovery responses.  Employer will be ordered to inquire of Dr. Cuneo if the above materials exist, and if they do, request and obtain a copy and file and serve them on Employee.  If Dr. Cuneo reports the records never existed or do not now exist, Employer will so inform the panel and the parties.  An order for further inquiry and possible production of this material, if it exists, will be granted.

(23) My complete file from Dr. Downs (neurologist) and his/her office to include all information and documents pertaining to me (Sandra Lindeke) including but not limited to, handwritten notes, raw test data and complete results, recordings, and communications.  I have neither recollection nor documentation of treatment by Dr. Downs.  However, since treatment by Dr. Downs was referenced on page 2 of Employer Opposition to Employee’s Petition . . . dated 4-29-11 full discovery from Dr. Downs is requested.
The parties agreed Employee never saw a “Dr. Downs.”  Therefore, this request will be denied as moot.

(24) All documents from each and every professional person and institution ER has sent me to, communicated with, or who is or has been in any way involved with me or my claim of 1-13-05.
This request is redundant with prior requests and non-specific.  Employer, with exception of the possibility of additional discovery as set forth above, has provided all it has.  With exception of the materials discussed above, Employee has not demonstrated any specific documents are missing.  An order for further production of this unspecified material at this time will be denied.

5) Should Employer’s attorney’s statements be censored?

Employee takes exception to some prior statements made by Employer’s counsel.  At hearing, it was difficult to determine precisely the statements to which she objected, and why Employee thought they were “disingenuous.”  Employee gave as some examples: Employer’s counsel statement Employee’s failure to attend a prehearing conference “demonstrates a lack of good faith”; his statement he would not hold her to a strict deadline, where his petition stated she had 20 days to respond; his failure to serve Employee with an answer when he was aware Ms. Williams was out-of-state and he had previously agreed to serve both Employee and Ms. Williams; his statement in discovery responses he could not respond to a request because he could not recall what was said at a prehearing conference, when the same information is recorded elsewhere; and his statements Employee “merely sat” at her job.  

“Disingenuous” has a wide range of meanings, from simply withholding information to outright dishonesty.  Encarta Dictionary, 2011.  Employee provided no legal support or theory for her requested relief.  She had difficulty articulating what Employer’s counsel did or said that was disingenuous, but likened his responsibility, as she perceived it, to her duty to testify truthfully under oath, implying he had been dishonest.  Employee’s examples, above, do not amount to evidence of dishonesty on Employer’s counsel’s part.  Employee’s examples are easily reconciled.  An employer’s failure to appear for a prehearing conference without adequate reason may be grounds for a finding the employer is acting in bad faith.  It is not necessary for this decision to determine whether Employee’s absence from a prehearing conference was for good cause, properly noticed beforehand or in bad faith.  Employer’s counsel’s statement, recorded in the prehearing conference summary, was simply noting his client might be said to be in bad faith if he failed to show for the prehearing, and in his view the same should be said of Employee’s absence.  This is an attorney’s opinion and is not disingenuous.

As for the petition, there is no evidence Employer reneged on its promise to not hold Employee to a deadline for an answer.  The petition form includes boilerplate language intended to advise parties of their normal obligation to answer within 20 days, in cases where there is not some other agreement or promise.  Employer’s use of the petition form with this language included, after making the deadline promise, is not indicative of dishonesty.  

Employer agreed to serve both Employee and her representative with pleadings.  However, it is unlikely Employer’s attorney personally serves documents and very likely he simply forgot to advise his staff of his agreement to serve both Employee and her representative.  If dual service is still necessary, Employer should serve both Employee and Ms. Williams.  But it cannot be said a likely oversight, which has not caused Employee any prejudice at this point, is disingenuous.

In respect to the discovery request issue, in fairness to Employer’s counsel, it is difficult at times to follow Employee’s line of thinking and her arguments.  His inability to ferret out a specific request is, therefore, not dishonest.

Lastly, assuming Employer takes the position Employee just sat at her job, Employee can address this point at hearing through her contrary testimony and other evidence.  Employer’s counsel’s characterization of her employment duties is simply that -- a characterization.  If this point is relevant to any issue at hearing, and if Employer takes such position, and if Employee subsequently proves this mischaracterizes her job duties, she can use this evidence to support her argument and undercut Employer’s position.  Both parties’ credibility may rise or fall on the accuracy of their representations.  Some statements, by either party, may under some circumstances rise to the level of fraud.  AS 23.30.250.  But Employee’s examples do not raise any issues regarding dishonesty.  Under these facts, there is no remedy provided in the law and Employee’s requested order will be denied.
CONCLUSIONS OF LAW
1) Employee will not be ordered to return the SIME binders along with her affidavit of completeness.

2) An alternate SIME selection process will be used.

3) Employer’s 183 page medical summary and any documents based upon it, referring to it or relying upon it will not be stricken from the agency record but the panel will not rely on it for any purpose.

4) Employer will be ordered to inquire after some materials and produce some additional discovery to Employee.

5) Employer’s attorney will not be censored.
ORDER

1) Pursuant to 8 AAC 45.195, the SIME process and procedure is modified, and the SIME will move forward with the new set of SIME records provided at hearing, without Employee’s attestation.  

2) If either party obtains additional medical records, they shall submit those using the procedure set forth in the May 5, 2011 prehearing conference summary.

3) The parties shall determine if Ms. Williams’ medical records are included in the SIME binders provided at hearing, and, if they are, the designee shall remove them before sending the records to the SIME panel.

4) Employer shall provide a third, complete duplicate copy of the seven SIME binders provided at the October 26, 2011 hearing, another copy of Volume 7 of 7 from that set, and another copy of “Supplemental Medical Records” it filed on November 16, 2011, within 14 days of this decision, since two SIME physicians will be used, one copy is required for the agency file, and one copy of Volume 7 of 7 is missing.

5) The parties are given 14 days from this decision’s date to submit suggested questions for the designee to send to the SIME physicians.  If Employee fails or refuses to comply with this directive, the SIME will go forward nonetheless.  

6) Employer’s July 15, 2011 petition for an order requiring Employee to file the SIME previous binders is denied as moot.

7) On the panel’s own initiative Lindeke II’s selection of Dr. Ling is vacated, pursuant to 
AS 23.30.130, subject to his possible reappointment as one of the SIME panel members, as set forth below.
8) Designee Susan Reishus shall select two physicians, one neurologist and one psychiatrist, from the SIME list assuming they meet the qualifications set forth under 8 AAC 45.092(e).
9) Ms. Reishus shall use her customary procedure and contact the next neurologist and next psychiatrist on the SIME list, and inquire of each physician if they meet the specifications set forth in 8 AAC 45.092(e)(1-6).  
10) Ms. Reishus shall further inquire of the neurologists and psychiatrists on the list concerning the following, as these questions pertain to their specialty:
(1) Does the neurologist have experience using and interpreting PET scans, and the ability to launch and read such scans kept digitally in CD format?

(2) Does the neurologist have experience using and interpreting SPECT scans, and the ability to launch and read such scans kept digitally in CD format?

(3) In the neurologist’s opinion, is it necessary for the neurologist to look at the actual PET and SPECT scans in digital format on CD?

(4) In the psychiatrist’s opinion, is it necessary for the psychiatrist to look at the PET and SPECT scans in either paper or digital format?  If the answer to this inquiry is “yes,” does the psychiatrist have experience using and interpreting PET and SPECT scans and, the ability to launch and read such scans kept digitally in CD format?

(5) Do the neurologist and psychiatrist have experience with “brain mapping”?

(6) Is experience with “brain mapping” a requirement for the physician, within his or her specialty, to perform the SIME in this case?

(7) Will the physician agree to make a written referral of Employee to another specialty if, in the physician’s opinion, another specialty including but not limited to optometry and otolaryngology is required to complete the SIME in this case?

11) Ms. Reishus shall select the first neurologist and the first psychiatrist on the SIME list who satisfactorily, in her discretion, answers all 13 questions (six from 8 AAC 45.092(e) and seven listed above).  
12) If, after contacting the listed physicians, in Ms. Reishus’ discretion the SIME list does not include an impartial neurologist or psychiatrist with the availability, specialty, qualifications, and experience to examine Employee, she shall notify the parties that a neurologist, psychiatrist, or both if necessary, not named on the SIME list will be selected to perform the SIME.  
13) Such notice shall conform to 8 AAC 45.092(f), the procedures set forth in §092(f) shall be followed, and the designee shall select a neurologist and a psychiatrist, as necessary, in accordance with 8 AAC 45.092(f), without further delay.  

14) Employee’s petition to strike the 183 page “medical summary” and any documents based upon it, referring to it or relying upon it is denied, but this panel will not rely upon it for any reason.

15) Employee’s discovery requests from her May 4, 2011 letter, paragraphs one through five, 10 through 21, and 24 are denied.

16) Employee’s discovery request from her May 4, 2011 letter, paragraph 23 is denied as moot.

17) Employee’s discovery requests from her May 4, 2011 letter, paragraphs six through nine are granted: (6) Employer shall produce any additional surveillance material within 14 days of this decision, and shall seasonably update its responses to this request thereafter every 90 days without further order.  (7) Employer shall obtain copies of any CD of any PET, or SPECT scans or brain-mapping, and any “colored” copies of these scans or tests, file them and serve a copy on Employee within 14 days of this decision.  (8) Employer shall obtain CD copies of any MRI and file them and serve a copy on Employee within 14 days of this decision.  (9) Employer shall obtain CD copies of any SPECT Scan slice data and slice images and any “colored” copies of these scans or tests, and file them and serve a copy on Employee within 14 days of this decision.
18) Employee’s discovery request from her May 4, 2011 letter, paragraph 22 is granted as to requiring Employer’s further inquiry and subsequent production if Dr. Cuneo’s handwritten notes or records from “Dr. Cruciger” are located.
19) Employee’s request for an order censoring Employer’s attorney is denied.
Dated in Anchorage, Alaska, December 15, 2011.





ALASKA WORKERS’ COMPENSATION BOARD
















________________________________















William Soule, Designated Chairman
















________________________________















Robert C. Weel, Member
















Unavailable for signature____________















John Garrett, Member

RECONSIDERATION
A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION
Within one year after the rejection of a claim, or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.

PETITION FOR REVIEW

Under Monzulla v. Voorhees Concrete Cutting, 254 P.3d 341 (Alaska 2011), a party may seek review of an interlocutory or other non-final Board decision and order.  Within 10 days after service of the Board’s decision and order a party may file with the Alaska Workers’ Compensation Appeals Commission a petition for review of the interlocutory or other non-final Board decision and order.  The commission may or may not accept a petition for review and a timely request for relief from the Alaska Supreme Court may also be required.

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Interlocutory Decision and Order in the matter of SANDRA J. LINDEKE Employee / applicant v. ANCHORAGE GRACE CHRISTIAN SCHOOL, Employer; CHURCH MUTUAL INS. CO., insurer / defendants; Case No. 200500766; dated and filed in the office of the Alaska Workers’ Compensation Board in Anchorage, Alaska, and served upon the parties December 15, 2011.
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