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	BARBARA KEAYS, 

                                  Employee, 

                                      Applicant

                                               v. 

AMERIGAS, INC.,

                                    Employer, 

and
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)
	        FINAL DECISION AND ORDER

        AWCB Case No. 200721047

        AWCB Decision No.  11-0178
         Filed with AWCB 

         Fairbanks, Alaska

         on December 19th, 2011


Barbara Keays’s (Employee) December 18, 2009 claim for benefits under the Alaska Workers’ Compensation Act (Act) was heard on November 17, 2011, in Fairbanks, Alaska.  A two-member panel, a quorum under AS 23.30.005(f), heard the case.  Attorney John Franich represents Employee.  Attorney Nora Barlow represents employer Amerigas, Inc. and its insurer Ace American Insurance Company (Employer).  Employee appeared and testified.  John Joosse, M.D. testified in person for Employer.  There were no other witnesses.  The record closed at the hearing’s conclusion on November 17, 2011.  

ISSUES

Employee contends Employer is liable for medical benefits and transportation costs related to her bilateral knee conditions, including bilateral total knee replacements, as her 
work injury permanently aggravated her preexisting knee conditions.  Employer contends 
the work injury is not the substantial cause of Employee’s bilateral knee conditions and need for treatment.

1) Is Employee entitled to continuing medical and related transportation costs, including the cost of bilateral total knee replacements, for her bilateral knee conditions?

Employee contends she is entitled to temporary total disability (TTD) benefits during her recovery period after she undergoes bilateral total knee replacements.  Employer contends all TTD payments owed have been paid, and as the need for total knee replacements is not work-related, Employee is not entitled to any future TTD benefits.

2)
Is Employee entitled to TTD benefits?

Employee asserts she is entitled to a penalty on late-paid benefits.  Employer contends because Employee is not entitled to the benefits she claims, she is not entitled to a penalty.

3)
Is Employee entitled to a penalty?

Employee contends she is entitled to interest on past-due benefits.  Employer contends because Employee is not entitled to the benefits she claims, she is not entitled to interest.

4)
Is Employee entitled to interest on past due benefits?

Employee contends she is entitled to payment of her attorney’s fees and costs.  Employer contends because Employee is not entitled to the benefits she claims, she is not entitled to an award of attorney’s fees and costs.

5)
Is Employee entitled to an award of attorney’s fees and costs?

FINDINGS OF FACT

Evaluation of the record as a whole establishes the following facts and factual conclusions by a preponderance of the evidence:  

1) In 1988, Employee underwent a left knee meniscectomy in Saratoga, New York.  (Employee testimony, November 17, 2011; Dr. Joosse EME report, September 27, 2010).

2) On October 19, 2002, Employee injured her right knee in a fall on the ice, unrelated to work.  X-rays taken after the incident revealed a loss of joint space in the medial compartment and mild hypertrophic changes and bone spurring, consistent with degenerative change.  (Marc Dumas, M.D. report, December 11, 2002).

3) On September 17, 2003, Employee underwent magnetic resonance imaging (MRI) of the right knee, which revealed a probable tear of the medial meniscus and osteoarthritic changes in the medial compartment and small joint effusion.  (MRI report, September 17, 2003).

4) On December 1, 2003, Employee underwent bilateral knee x-rays, which revealed early degenerative changes and considerable narrowing of the medial compartment joint space in the right knee.  (X-ray Report, December 1, 2003).

5) On December 26, 2003, Cary Keller, M.D. performed a right knee arthroscopy and medial and lateral meniscectomy.  (Surgical report, December 26, 2003).

6) Employee underwent a course of physical therapy for her right knee, which was effective in reducing her pain.  (Physical Therapy Discharge Summary, January 28, 2004).

7) On December 19, 2007, Employee injured her left knee when she “tripped over [a] phone cord and landed on [her] left knee” while working for Employer.  (Report of Occupational Injury or Illness, December 27, 2007).

8) Employer accepted the compensability of the injury and began paying TTD benefits and temporary partial disability (TPD) benefits.  (Compensation report, February 25, 2009).

9) On December 20, 2007, Employee sought treatment with Carl Thomas, M.D.  Physical examination showed pain on palpation and extension.  Dr. Thomas noted the left knee appeared to have an effusion, but it was difficult to tell due to body habitus.  Dr. Thomas ordered an MRI of the left knee, which showed subacute, moderate multifocal posterior cruciate ligament partial tearing; chronic, posterior horn medial meniscal intrasubstance degeneration; grade III muscle strain with intramuscular hematoma; chronic medial patellar sprain without avulsion injury; and overall moderate tri-compartmental osteoarthrosis.  (MRI report, December 20, 2007).  An x-ray taken that same day revealed three-compartmental degenerative disease, most pronounced in the medial compartment.  (X-ray report, December 20, 2007).

10) On December 21, 2007, Dr. Thomas’ office contacted Employee by phone and left the following message:

… the MRI mostly shows that she bruised the muscle and has a hematoma.  But also has a partial tear to one ligament that may be new or old, chronic changes due to wear and tear int he [sic] cartilage and tendons and moderate arthritis.  With all this should refer her to Ortho.  But the part causing the pain – the hematoma and bruising – should get better with time. (Dr. Thomas phone message to Employee, December 21, 2007).

11) On December 28, 2007, Dr. Thomas noted Employee’s left knee had mild bruising below the patella and swelling.  (Dr. Thomas report, December 28, 2007).

12) On January 3, 2008, Employee saw Bill Hartman, PA-C for evaluation of her left knee.  Employee reported she had experienced no left knee pain prior to the work injury, “except for a previous incident in the early 1990s when she had an arthroscopy to that knee.”  PA-C Hartman diagnosed osteoarthritis, probably degenerative medial meniscal tear and left knee sprain.  (PA-C Hartman report, January 3, 2008).  Employee underwent another x-ray of the left knee, which revealed bicompartmental osteoarthritis, Grade 2 to 3. (X-ray report, January 3, 2008).

13) Employee underwent a course of physical therapy with Jill Stagg, MSPT, which did not improve her pain symptoms.  (Physical therapy reports, January – April 2008).

14) On May 20, 2008, Employee reported to PA-C Hartman bilateral knee pain.  PA-C Hartman opined: “I think the only solution for both her knees is total knee replacement, however, I think the right knee is not Workers’ comp related and the left knee is, and I think she should get both done at some point.”  (PA-C Hartman report, May 20, 2008).

15) On June 12, 2008, Employee noted “I am learning to cope with my knee.”  She indicated she did not wish to undergo arthroscopy at that point.  PA-C Hartman diagnosed bilateral osteoarthritis degenerative meniscal tears and opined Employee was medically stable.  He recommended continuing strengthening exercises and anti-inflammatory medications.  He opined Employee “has no permanent partial impairment reading (sic).  I think the injury that she had was an aggravation of her arthritis and it has resolved.”  (PA-C Hartman report, June 12, 2008).

16) On November 13, 2008, PA-C Hartman diagnosed bilateral osteoarthritis with degenerative meniscal tears of the knees and morbid obesity.  He recommended a lap banding procedure for weight loss and opined total knee replacement was “the only way to get her knees comfortable and maintain a fairly normal active life.”  (PA-C Hartman report, November 13, 2008).

17) On February 11, 2009, Ilmar Soot, M.D., performed an employer’s medical examination (EME).  Dr. Soot noted Employee’s reported history: 

Ms. Keays had some difficulty identifying what was the most limiting in the initial post-injury phase.  When she spontaneously gave the history to begin with, it was the left knee that was hurt.  When asked subsequently as to whether the right knee had any difficulty following that injury, Ms. Keays indicated that the right knee was actually the more symptomatic problem initially following the accident. She indicates it was not until about a month ago that the left knee became as problematic and painful as the right knee.

Dr. Soot diagnosed bilateral knee arthritis, unrelated to the December 19, 2007 work injury; status post sprain/contusion, secondary to the December 19, 2007 work injury; and obesity.  He opined the work injury was the substantial cause of the sprain/contusion, but the fall at work “did not contribute to the progressive degenerative condition in either knee, which is her primary symptomatic limitation.”  He opined Employee was medically stable as to the work injury and had no ratable permanent partial impairment related to the work injury.  He opined the work injury was a temporary aggravation of Employee’s preexisting degenerative arthritis and resolved no later than September 2008.  He recommended immediate weight loss, pool exercises and possibly Synvisc injections.  He recommended delaying total knee replacements until absolutely necessary for mobility.  In any event, he opined Employee’s current need for treatment was not necessitated by the work injury, but by Employee’s preexisting bilateral degenerative arthritis.  (Dr. Soot EME report, February 11, 2009).

18) On February 25, 2009, Employer filed a controversion notice, denying all benefits based on Dr. Soot’s EME report and PA-C Hartman’s June 12, 2008 opinion Employee was medically stable and had no ratable impairment as a result of the work injury.  Employer further relied on Dr. Soot’s opinion any requisite future medical treatment was caused by Employee’s preexisting degenerative joint disease, not the 2007 work injury.  (Controversion Notice, February 23, 2009).

19) On June 16, 2009, Employee saw Ross Brudenell, M.D. for evaluation of her left knee condition.  Dr. Brudenell noted a review of the medical records show Employee “had slow but progressive debilitation arising from her original left knee injury.”  He further noted “she began having increasing right knee pain at a period now five and one-half years following her original right knee arthroscopy as well.”  He noted “[r]eview of films demonstrates advanced posttraumatic arthrosis of the knees.”  Dr. Brudenell diagnosed “post-traumatic arthrosis of the left knee with degenerative changes including ligament disruption, meniscal and chondral surface destruction, particularly the medial compartment with secondarily symptomatic right knee as well.”  He opined:

At this point, I believe the designation that the patient has been determined to be stable and stationary in the immediate past isgross error.  Certainly the patient’s symptoms continue steadily to progress and can certainly not be predicted to measurably not improve with proper surgical treatment for both knees.  I believe the substantial cause of the patient’s present condition is her original index [sic] industrial injury of December 2007 involving the left knee with secondary cascading failure of the right knee regardless of the preinjury status of her right knee.

Dr. Brudenell recommended bilateral total knee replacement.  (Dr. Brudenell report, June 16, 2009).

20) On September 15, 2009, Dr. Brudenell again diagnosed posttraumatic arthrosis of both knees and opined Employee is an “ideal candidate” for bilateral total knee arthroplasty.  (Dr. Brudenell report, September 15, 2009).

21) On December 21, 2009, Employee filed a workers’ compensation claim (WCC), seeking TTD, PPI when rated, medical costs ongoing, transportation costs ongoing, penalty, interest, a finding of unfair and frivolous controversion, attorney’s fees and costs, and a second independent medical evaluation (SIME).  (WCC, December 18, 2009).

22) On February 1, 2010, Employer filed an answer to Employee’s WCC and a controversion notice, denying all benefits based on Dr. Soot’s February 11, 2009 EME report. (Answer and Controversion Notice, January 28, 2010).

23) On September 27, 2010, John Joosse, M.D. performed an EME.  Dr. Joosse diagnosed advanced degenerative arthritis in both knees.  He opined Employee sustained a left knee contusion, sprain and strain when she fell at work on December 19, 2007.  Employee’s symptoms resolved to pre-injury status by June 12, 2008 with no permanent impairment.  Dr. Joosse further opined the substantial cause of Employee’s progressive bilateral degenerative arthritis in the knees is chronic morbid obesity and prior meniscectomies.  He recommended bilateral total knee arthroplasty but attributed the need for surgery to Employee’s preexisting degenerative arthritis, and not to the 2007 work injury.  (Dr. Joosse EME report, September 27, 2010).

24) At the November 17, 2011 hearing, Employee, through counsel, withdrew her claim for a finding of unfair or frivolous controversion.  (Record).

25) Dr. Joosse testified, consistent with his reports, the 2007 work injury is not the substantial cause of Employee’s need for bilateral total knee replacements.  He attributed Employee’s current knee conditions to morbid obesity (Employee’s BMI on September 27, 2010 was 56, which places her in the morbidly obese category); the natural aging process; and Employee’s prior history of meniscectomies in both knees.  As noted in his EME report, Employee admits to being overweight “all her life.”  He opined Employee’s degenerative arthritis condition is a “grade 4,” “bone-on-bone,” and “goes back at least 5-10 years.”  (Dr. Joosse testimony, November 17, 2011).  Dr. Joosse further testified “there is no scientific basis” supporting Dr. Brudenell’s opinion Employee’s altered gait contributed to her arthritis in the right knee.  He specifically called this opinion “nonsense,” an “old wives’ tale,” and stated ‘even people with only one leg do not have more degenerative joint disease in their knee.”  Dr. Joosse opined “if the injury hadn’t happened, I suspect [Employee] would be in the same condition as she is today.”  (Dr. Joosse testimony, November 17, 2011).

26) Employee had no questions for Dr. Joosse on cross-examination.  (Record).

27) Employer presented at hearing a section of the American Medical Association’s (AMA) Guides to the Evaluation of Disease and Injury Causation, which listed causative risk factors for development of osteoarthritis in the knee:

· Age: Accepted risk factor, very strong evidence; risk increases with age

· Overweight or obese: Accepted risk factor, very strong evidence…

· Previous trauma: Accepted risk factor, strong evidence

· Previous meniscectomy or meniscus injury: Accepted risk factor, strong evidence….

(AMA Guides to the Evaluation of Disease and Injury Causation, at 205).

28) Employee did not object to the introduction of the AMA Guides to the Evaluation of Disease and Injury Causation and did not question its authoritative value.  (Record).

29) Employee testified before the 2007 work injury she had “no problems with either of my knees.”  She lived an active lifestyle and was exercising regularly without pain.  She testified she injured both her knees at work on December 19, 2007, but reported only the left knee injury to Dr. Thomas because the “main reason I was there was the left leg.  My urgent concern was my left leg.”  She testified immediately after the injury her entire left leg from her hip to the bottom of her foot was “double in size” and the bruise was from the middle of her thigh to below the knee.  She testified Dr. Thomas did not examine her leg and did not perform extension or flexion tests.  When asked at hearing about the inconsistency in her testimony compared to Dr. Thomas’ records, she stated “I don’t know what to tell you.”  When asked why she only listed her left knee on her Report of Injury form, Employee testified she was told to “fill it out as quick as you can and sign it, so I wrote I fell on my left knee.  I was favoring my left knee, but the pain didn’t get better in my right knee.  When I fell, it felt like a knife in each knee.”  She further testified her “memory was affected and unclear” at the time of the 2007 work injury because of “severe menopause,” and that may have caused her to fill out the Report of Injury form inaccurately. (Employee testimony, November 17, 2011).

PRINCIPLES OF LAW
AS 23.30.001.  Intent of the legislature and construction of chapter.  It is the intent of the legislature that

1) this chapter be interpreted so as to ensure the quick, efficient, fair, and predictable delivery of indemnity and medical benefits to injured workers at a reasonable cost to the employers who are subject to the provisions of this chapter;

2) workers’ compensation cases shall be decided on their merits except where otherwise provided by statute;

3)  this chapter may not be construed by the courts in favor of a party;

4) hearings in workers’ compensation cases shall be impartial and fair to all parties and that all parties shall be afforded due process and an opportunity to be heard and for their arguments and evidence to be fairly considered.

The board may base its decision not only on direct testimony, medical findings, and other tangible evidence, but also on the board’s “experience, judgment, observations, unique or peculiar facts of the case, and inferences drawn from all of the above.”  Fairbanks North Star Borough v. Rogers & Babler, 747 P.2d 528, 533-34 (Alaska 1987).

AS 23.30.005.  Alaska Workers’ Compensation Board. . . .


. . . 

(h) The department shall adopt. . . regulations to carry out the provisions of this chapter. . .  Process and procedure under this chapter shall be as summary and simple as possible. . . .

AS 23.30.010.  Coverage.

Except as provided in (b) of this section, compensation or benefits are payable under this chapter for disability or death or the need for medical treatment of an employee if the disability or death of the employee or the employee’s need for medical treatment arose out of and in the course of the employment. To establish a presumption under AS 23.30.120(a)(1) that the disability or death or the need for medical treatment arose out of and in the course of the employment, the employee must establish a causal link between the employment and the disability or death or the need for medical treatment. A presumption may be rebutted by a demonstration of substantial evidence that the death or disability or the need for medical treatment did not arise out of and in the course of the employment. When determining whether or not the death or disability or need for medical treatment arose out of and in the course of the employment, the board must evaluate the relative contribution of different causes of the disability or death or the need for medical treatment. Compensation or benefits under this chapter are payable for the disability or death or the need for medical treatment if, in relation to other causes, the employment is the substantial cause of the disability or death or need for medical treatment.

AS 23.30.045. Employer’s liability for compensation.  

(a) An employer is liable for and shall secure the payment to employees of the compensation payable under AS 23.30.041, 23.30.050, 23.30.095, 23.30.145, and 23.30.180 - 23.30.215…. 

AS 23.30.095. Medical treatments, services, and examinations.  
(a) The employer shall furnish medical, surgical, and other attendance or treatment, nurse and hospital service, medicine, crutches, and apparatus for the period which the nature of the injury or the process of recovery requires, not exceeding two years from and after the date of injury to the employee. However, if the condition requiring the treatment, apparatus, or medicine is a latent one, the two-year period runs from the time the employee has knowledge of the nature of the employee’s disability and its relationship to the employment and after disablement. It shall be additionally provided that, if continued treatment or care or both beyond the two-year period is indicated, the injured employee has the right of review by the board. The board may authorize continued treatment or care or both as the process of recovery may require….

…

 (o) Notwithstanding (a) of this section, an employer is not liable for palliative care after the date of medical stability unless the palliative care is reasonable and necessary (1) to enable the employee to continue in the employee’s employment at the time of treatment, (2) to enable the employee to continue to participate in an approved reemployment plan, or (3) to relieve chronic debilitating pain. A claim for palliative care is not valid and enforceable unless it is accompanied by a certification of the attending physician that the palliative care meets the requirements of this subsection. A claim for palliative care is subject to the requirements of (c) - (n) of this section. If a claim for palliative care is controverted by the employer, the board may require an evaluation under (k) of this section regarding the disputed palliative care. A claim for palliative care may be heard by the board under AS 23.30.110 .

Under the Act, an employer shall furnish an employee injured at work any medical treatment “which the nature of the injury or process of recovery requires” within the first two years of the injury.  The medical treatment must be “reasonable and necessitated” by the work-related injury.  Thus, when the board reviews an injured employee’s claim for medical treatment made within two years of an indisputably work-related injury, “its review is limited to whether the treatment sought is reasonable and necessary.”  Philip Weidner & Associates v. Hibdon, 989 P.2d 727, 730 (Alaska 1999).
AS 23.30.095(a) requires employers to pay for treatment necessitated by the nature of injury or the process of recovery up to two years after the injury date.  After two years the board may authorize treatment necessary for the process of recovery or to prevent disability.  In Hibdon, the Alaska Supreme Court noted “when the Board reviews a claim for continued treatment beyond two years from the date of injury, it has discretion to authorize ‘indicated’ medical treatment ‘as the process of recovery may require.’”  Citing Municipality of Anchorage v. Carter, 818 P.2d 661, 664 (Alaska 1991).  “If the treatment is necessary to prevent the deterioration of the patient’s condition and allow his continuing employment, it is compensable within the meaning of the statute.” Leen v. R.J. Reynolds Co., AWCB Dec. No. 98-0243 (September 23, (1998); Wild v. Cook Inlet Pipeline, 3AN-80-8083 (Alaska Super. Ct. Jan. 17, 1983); see accord Dorman v. State, 3AN-83-551 at 9 (Alaska Super. Ct., February 22, 1984).  
AS 23.30.120.  Presumptions. 

(a)  In a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that 

(1) the claim comes within the provisions of this chapter. 
(2) notice of the claim has been given;

Under AS 23.30.120, an injured worker is afforded a presumption the benefits he or she seeks are compensable. The Alaska Supreme Court held the presumption of compensability is applicable to any claim for compensation under the workers’ compensation statute, and applies to claims for medical benefits and continuing care.  Meek v. Unocal Corp., 914 P.2d 1276, 1279 (Alaska 1996); Municipality of Anchorage v. Carter, 818 P.2d 661, 664-665 (Alaska 1991).  An employee is entitled to the presumption of compensability as to each evidentiary question.  Sokolowski v. Best Western Golden Lion, 813 P.2d 286, 292 (Alaska 1991).  
Application of the presumption to determine the compensability of a claim for benefits involves a three-step analysis.  Louisiana Pacific Corp. v. Koons, 816 P.2d 1379, 1381 (Alaska 1991).  First, the claimant must adduce “some” “minimal,” relevant evidence establishing a “preliminary link” between the disability and employment, or between a work-related injury and the existence of disability, to support the claim. Cheeks v. Wismer & Becker/G.S. Atkinson, J.V., 742 P.2d 239, 244 (Alaska 1987).  The evidence necessary to raise the presumption of compensability varies depending on the claim.  In claims based on highly technical medical considerations, medical evidence is often necessary to make that connection.  Burgess Construction Co. v. Smallwood, 623 P.2d 312, 316 (Alaska 1981).  In less complex cases, lay evidence may be sufficiently probative to establish causation.  VECO, Inc. v. Wolfer, 693 P.2d 865, 871 (Alaska 1985).  The presumption of compensability continues during the course of the claimant’s recovery from the injury and disability.  Olson v. AIC/Martin J.V., 818 P.2d 669, 675 (Alaska 1991).  Witness credibility is not weighed at this stage in the analysis. Resler v. Universal Services Inc., 778 P.2d 1146, 1148-49 (Alaska 1989).    If there is such relevant evidence at this threshold step, the presumption attaches to the claim.  If the presumption is raised and not rebutted, the claimant need produce no further evidence and the claimant prevails solely on the raised but un-rebutted presumption. Williams v. State, 938 P.2d 1065 (Alaska 1997).

In Runstrom v. Alaska Native Medical Center, AWCAC Decision No. 150 (March 25, 2011), the Alaska Workers’ Compensation Appeals Commission held the 2005 legislative amendment to AS 23.30.010 altered the longstanding presumption analysis: “…[W]e conclude that the legislature intended to modify the second and third steps of the presumption analysis by amending AS 23.30.010 as it did.”  Runstrom, AWCAC Decision No. 150, at 3.  The Commission held the second stage of the presumption analysis now requires the employer

“rebut the presumption with substantial evidence that excludes any work-related factors as the substantial cause of the employee’s disability, etc.  In other words, if the employer can present substantial evidence that demonstrates that a cause other than employment played a greater role in causing the disability, etc., the presumption is rebutted. However, the alternative showing to rebut the presumption under former law, that the employer directly eliminate any reasonable possibility that employment was a factor in causing the disability, etc., is incompatible with the statutory standard for causation under AS 23.30.010(a). In effect, the employer would need to rule out employment as a factor in causing the disability, etc. Under the statute, employment must be more than a factor in terms of causation.  Id. at 7 (emphasis in original). 

“Substantial evidence” is such relevant evidence as a reasonable mind might accept as adequate to support a conclusion.  Tolbert v. Alascom, Inc., 973 P.2d 603, 611-612 (Alaska 1999); Miller at 1046.

Since the presumption shifts only the burden of production and not the burden of persuasion, the employer’s evidence is viewed in isolation, without regard to any evidence presented by the claimant.  Id. at 1055.  Credibility questions and weight to give the employer’s evidence are deferred until after it is decided if the employer has produced a sufficient quantum of evidence to rebut the presumption the claimant is entitled to the relief sought. Norcon, Inc. v. Alaska Workers’ Comp. Bd., 880 P.2d 1051 (Alaska 1994); Wolfer at 869. 

Runstrom held once the employer has successfully rebutted the presumption of compensability,

[the presumption] drops out, and the employee must prove, by a preponderance of the evidence, that in relation to other causes, employment was the substantial cause of the disability, need for medical treatment, etc.  Should the employee meet this burden, compensation or benefits are payable.  Id. at 8.
It is a fundamental principle in workers’ compensation law that the employer must take the employee “as he finds him.”  Fox v. Alascom, Inc., 718 P.2d 977, 982 (Alaska 1986), citing S.L.W. v. Alaska Workmen’s Compensation Board, 490 P.2d 42, 44 (Alaska 1971); Wilson v. Erickson, 477 P.2d 998, 1000 (Alaska 1970).  A pre-existing condition does not disqualify a claim if the employment aggravates, accelerates or combines with the pre-existing condition to produce the disability for which compensation is sought.” DeYonge v. NANA/Marriott, 1 P.3d 90, 96 (Alaska 2000); Peek v. SKW/Clinton, 855 P.2d 415, 416 (Alaska 1993).  

In the context of a preexisting condition, the employee must show the work injury “aggravated, accelerated, or combined with the underlying disease or infirmity to produce the…[need for medical treatment] for which compensation is sought.  Id., citing Thornton v. Alaska Workmen’s Comp. Bd., 411 P.2d 209, 210 (Alaska 1966).  To prove a work injury combined with a preexisting condition to produce a disability, the employee must show “(1) the disability would not have happened ‘but-for’ an injury sustained in the course and scope of employment; and (2) reasonable persons would regard the injury as a cause of the disability and attach responsibility to it.”  Thurston v. Guys with Tools, Ltd. 217 P.3d 824, 828 (Alaska 2009) citing Fairbanks North Star Borough v. Rogers & Babler, 747 P.2d 528, 532 (Alaska 1987).  In the different context of a subsequent independent condition (as opposed to a pre-existing condition aggravated by the work injury), to be entitled to benefits, an employee must show “that the work-related condition is a substantial factor in the overall disability.”  Thurston, 217 P.3d at 828.

A substantial aggravation of an otherwise unrelated condition imposes full liability on the employer at the time of the most recent injury bearing a causal relation to the disability.  Peek at 416.  An aggravation is substantial where an injured employee’s disability would not have occurred at the time it did, in the way it did, or to the degree it did, but for the work injury.  Fairbanks North Star Borough v. Rogers & Babler, 747 P.2d 528, 533 (Alaska 1987).  The presumption of compensability applies to an aggravation or acceleration of a pre-existing condition.  Meek v. Unocal, 914 P.2d 1276 (Alaska 1996). 
The Alaska Supreme Court held in DeYonge:

Thus, for an employee to establish an aggravation claim under workers’ compensation law, the employment need only have been “a substantial factor in bringing about the disability.”  Hester suggests that when a job worsens an employee’s symptoms such that she can no longer perform her job functions, that constitutes an “aggravation” – even when the job does not actually worsen the underlying condition.  1 P.3d 90, 96. (Alaska 2000)(citing Hester v. State, Public Employees’ Retirement Board, 817 P.2d 472, 476 at n. 7 (Alaska 1991).

The question of whether employment aggravated or accelerated a preexisting disease or injury is one of fact to be determined by the board, and it is not a function of the reviewing body to reweigh the evidence.  Burgess Constr. Co. v. Smallwood, 623 P.2d 312, 317 (Alaska 1981)(citations omitted).
While Thornton and its progeny are generally instructive, they occurred prior to the 2005 legislative amendment to AS 23.30.010.  Prior to 2005, to prove his claim for benefits under the Act, an employee need only show the work injury was “a substantial factor” in his disability or need for medical treatment.  In 2005, the legislature amended the statutory language to require an employee prove his work injury was “the substantial cause” of his disability or need for treatment.  The Alaska Workers’ Compensation Appeals Commission recently addressed the 2005 statutory amendments to AS 23.30.010 in City of Seward v. Hansen, AWCAC Decision No. 146 (January 21, 2011):

In view of the language in the last two sentences of AS 23.30.010(a), the purpose of SB 130, that is, to try to control workers’ compensation insurance premiums, and the legislative history pertaining to the amendment of AS 23.30.010, which reflects a deliberate attempt to limit benefits, the commission concludes that the legislature’s intent was to contract coverage under the Act. Accordingly, we interpret the last two sentences in AS 23.30.010(a) as requiring employment to be, more than any other cause, the substantial cause of the employee’s disability, death, or need for medical treatment. It no longer suffices that employment is a substantial factor in bringing about the harm.  Hansen, AWCAC Decision No. 146, at 14.

See also, Uresco Construction Materials, Inc. v. Porteleki, AWCAC Decision No. 152 (May 11, 2011).

AS 23.30.122.  Credibility of witnesses.  The board has the sole power to determine the credibility of a witness.  A finding by the board concerning the weight to be accorded a witness’s testimony, including medical testimony and reports, is conclusive even if the evidence is conflicting or susceptible to contrary conclusions.  The findings of the board are subject to the same standard of review as a jury’s finding in a civil action.

AS 23.30.135.  Procedure before the board.  

(a) In making an investigation or inquiry or conducting a hearing the board is not bound by common law or statutory rules of evidence or by technical or formal rules of procedure, except as provided by this chapter. The board may make its investigation or inquiry or conduct its hearing in the manner by which it may best ascertain the rights of the parties. Declarations of a deceased employee concerning the injury in respect to which the investigation or inquiry is being made or the hearing conducted shall be received in evidence and are, if corroborated by other evidence, sufficient to establish the injury.

AS 23.30.145.  Attorney fees. . . 

(b) If an employer fails to file timely notice of controversy or fails to pay compensation or medical and related benefits within 15 days after it becomes due or otherwise resists the payment of compensation or medical and related benefits and if the claimant has employed an attorney in the successful prosecution of the claim, the board shall make an award to reimburse the claimant for the costs in the proceedings, including a reasonable attorney fee.  The award is in addition to the compensation or medical and related benefits ordered.  

Where an employer resists payment of benefits, and a claimant employs an attorney in the successful prosecution of the claim, an award of attorney fees may be made under 
AS 23.30.145(b).  Harnish Group, Inc. v. Moore, 160 P.3d 146, 153 (Alaska 2007).   In Wise Mechanical Contractors v. Bignell, 718 P.2d 971, 974-975 (Alaska 1986), the Alaska Supreme Court held attorney fee awards under AS 23.30.145(b) should be “both fully compensatory and reasonable so that competent counsel will be available to furnish legal services to injured workers” (emphasis in original). In determining a reasonable fee under AS 23.30.145(b), the board is required to consider the contingency nature of representing injured workers, the nature, length, and complexity of the services performed, the resistance of the employer, the benefits resulting from the services obtained, the fee customarily charged in the locale for similar services, and the experience, reputation and ability of the lawyer performing the services. Id. at 975.  


AS 23.30.185. Compensation for temporary total disability.  

In case of disability total in character but temporary in quality, 80 percent of the injured employee’s spendable weekly wages shall be paid to the employee during the continuance of the disability.  Temporary total disability benefits may not be paid for any period of disability occurring after the date of medical stability.

AS 23.30.190. Compensation for permanent partial impairment; rating guides.  

(a) In case of impairment partial in character but permanent in quality. . . the compensation is $177,000 multiplied by the employee’s percentage of permanent  impairment of the whole person....The compensation is payable in a single lump sum, except as otherwise provided in AS 23.30.041. . . .

(b)  All determinations of the existence and degree of permanent impairment shall be made strictly and solely under the whole person determination as set out in the American Medical Association Guides to the Evaluation of Permanent Impairment….
AS  23.30.395.  Definitions.  In this chapter,

. . .

“disability” means incapacity because of injury to earn the wages which the employee was receiving at the time of injury in the same or any other employment;   

. . .

“medical stability” means the date after which further objectively measurable improvement from the effects of the compensable injury is not reasonably expected to result from additional medical care or treatment, notwithstanding the possible need for additional medical care or the possibility of improvement or deterioration resulting from the passage of time; medical stability shall be presumed in the absence of objectively measurable improvement for a period of 45 days; this presumption may be rebutted by clear and convincing evidence;

…

8 AAC 45.120. Evidence.

…

(k) The board favors the production of medical evidence in the form of written reports, but will, in its discretion, give less weight to written reports that do not include 

(1) the patient’s complaints; 

(2) the history of the injury; 

(3) the source of all facts set out in the history and complaints; 

(4) the findings on examination; 

(5) the medical treatment indicated; 

(6) the relationship of the impairment or injury to the employment; 

(7) the medical provider’s opinion concerning the employee’s working ability and reasons for that opinion; 

(8) the likelihood of permanent impairment; and 

(9) the medical provider’s opinion as to whether the impairment, if permanent, is ready for rating, the extent of impairment, and detailed factors upon which the rating is based. 

8 AAC 45.142. Interest.

(a) If compensation is not paid when due, interest must be paid at the rate established in . . . AS 09.30.070(a) for an injury that occurred on or after July 1, 2000.  If more than one installment of compensation is past due, interest must be paid from the date each installment of compensation was due, until paid. If compensation for a past period is paid under an order issued by the board, interest on the compensation awarded must be paid from the due date of each unpaid installment of compensation.

ANALYSIS

1)
Is Employee entitled to continuing medical and related transportation costs, including the cost of bilateral total knee replacements, for her bilateral knee conditions?

These are factual questions to which the presumption of compensability applies.  Employee raised the presumption her December 19, 2007 work injury caused a permanent aggravation of her bilateral degenerative joint disease in her knees and consequent need for bilateral total knee replacements through her testimony and Dr. Brudenell’s medical reports.  

Employer rebutted the presumption of compensability with the EME reports of Drs. Soot and Joosse, the medical reports of PA-C Hartman, and Dr. Joosse’s testimony.  Specifically, Dr. Soot and Dr. Joosse opined Employee’s need for bilateral knee replacements is caused by her preexisting degenerative joint disease, unrelated to the work injury.  The EME physicians further opined the work injury was a strain/sprain only, which temporarily exacerbated Employee’s preexisting arthritis, and resolved to pre-injury status no later than September 2008.  PA-C Hartman agreed with this assessment in his June 12, 2008 report.  As to the right knee, Employer further rebutted the presumption with PA-C Hartman’s May 20, 2008 report, in which he specifically stated the right knee condition is not work-related.
On the third step in the presumption analysis, Employee cannot prove by a preponderance of the evidence the 2007 work injury is the substantial cause of her current bilateral knee conditions or need for total knee replacements.  Dr. Joosse testified Employee’s degenerative arthritis is caused first and foremost by her obesity, with her prior meniscectomies as additional contributing factors.  Dr. Joosse relies on the AMA Guides to the Evaluation of Disease and Injury Causation, as well as his experience as a treating physician in making his opinion on the cause of Employee’s condition and need for treatment.  Employee did not question the validity of the medical literature Dr. Joosse presented, nor did she have any questions for Dr. Joosse on cross-examination.  Further, Employee did not question Dr. Joosse’s opinion Dr. Brudenell’s assertion Employee’s altered gait attributed to her right knee condition is merely an “old wives’ tale.”  Drs. Soot and Joosse and PA-C Hartman, who treated Employee from January 2008 to November 2008, agree the work injury was a temporary exacerbation of Employee’s preexisting degenerative arthritis, and the exacerbation resolved by June 2008 (Hartman and Joosse), or September 2008 at the latest (Soot).  Only Dr. Brudenell diagnosed “post-traumatic arthrosis” of the left knee with “secondary cascading failure” of the right knee.  However, X-rays taken in 2003 showed degenerative changes of the right knee, and MRI and X-rays taken the day after the 2007 injury showed tri-compartmental degenerative disease in the left knee.  Dr. Brudenell noted in his report “[r]eview of films demonstrates advanced posttraumatic arthrosis of the knees,” but did not explain how films taken merely one day post-injury demonstrate advanced arthritis caused by trauma.  Dr. Brudenell’s reports are given less weight than Drs. Soot, Joosse, and PA-C Hartman’s reports.

Employee’s testimony concerning the injury as it relates to her right knee is inconsistent with the objective evidence in the record.  Employee reported injury to only her left knee immediately following the work incident on the report of injury form and to her medical providers.  PA-C Hartman specifically noted in his report he believed the right knee condition was not work-related.  Employee’s explanation for failing to list the right knee injury on the report of injury form and to her medical providers is not credible.

Employee has not presented sufficient evidence to prove it is more likely than not the 2007 injury is the substantial cause of her bilateral degenerative knee arthritis and her need for bilateral total knee replacements.  Employee’s claim for medical treatment for her bilateral knee conditions will be denied.
2)
Is Employee entitled to TTD benefits?

Employee presented no evidence at hearing, nor is there evidence in the record, she is disabled as a result of her 2007 work injury.  Employee’s claim for TTD benefits relates to any period of total disability following her intended future total knee replacement surgeries.  As she has not prevailed on her claim for medical benefits for her bilateral knee arthritis and need for total knee replacements, Employee is not entitled to an award of TTD benefits.  This claim will be denied.

3)
Is Employee entitled to a penalty?

As Employee has not prevailed on her claim for benefits, she is not entitled to a penalty.

4)
Is Employee entitled to interest on past due benefits?

As Employee has not prevailed on her claim for benefits, she is not entitled to an award of interest.

5)
Is Employee entitled to an award of attorney fees and costs?

As Employee has not prevailed on her claim for benefits, she is not entitled to an award of attorney fees and costs.
CONCLUSIONS OF LAW

30) Employee is not entitled to continuing medical and related transportation costs, including the cost of bilateral total knee replacements, for her bilateral knee conditions.

2)
Employee is not entitled to TTD benefits.

3)
Employee is not entitled to a penalty.

4)
Employee is not entitled to interest.

5)
Employee is not entitled to an award of attorney fees and costs.

ORDER

Employee’s December 18, 2009 claim for medical benefits, PPI benefits, transportation costs, penalty, interest and attorney fees and costs is DENIED.
Dated in Fairbanks, Alaska, this 19th day of December, 2011.


ALASKA WORKERS’ COMPENSATION BOARD



_______/s/_______________________



Amanda K. Eklund, Designated Chair



______/s/________________________



Zebulon Woodman, Member

If compensation is payable under the terms of this decision, it is due on the date of issue.  A penalty of 25 percent will accrue if not paid within 14 days of the due date, unless an interlocutory order staying payment is obtained in the Alaska Workers’ Compensation Appeals Commission.

If compensation is awarded, but not paid within 30 days of this decision, the person to whom the compensation is payable may, within one year after the default of payment, request from the board a supplementary order.

APPEAL PROCEDURES
This compensation order is a final decision and becomes effective when filed in the Board’s office, unless it is appealed.  Any party in interest may file an appeal with the Alaska Workers’ Compensation Appeals Commission within 30 days of the date this decision is filed.  All parties before the Board are parties to an appeal.  If a request for reconsideration of this final decision is timely filed with the Board, any proceedings to appeal must be instituted within 30 days after the reconsideration decision is mailed to the parties or within 30 days after the date the reconsideration request is considered denied because the Board takes no action on reconsideration, whichever is earlier.

A party may appeal by filing with the Alaska Workers’ Compensation Appeals Commission: (1) a signed notice of appeal specifying the board order appealed from; 2) a statement of the grounds for the appeal; and 3) proof of service of the notice and statement of grounds for appeal upon the Director of the Alaska Workers’ Compensation Division and all parties.  Any party may cross-appeal by filing with the Alaska Workers’ Compensation Appeals Commission a signed notice of cross-appeal within 30 days after the board decision is filed or within 15 days after service of a notice of appeal, whichever is later.  The notice of cross-appeal shall specify the board order appealed from and the grounds upon which the cross-appeal is taken.  Whether appealing or cross-appealing, parties must meet all requirements of 8 AAC 57.070.

RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION

Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.  

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order in the matter of BARBARA KEAYS, employee v. AMERIGAS, INC., employer; and ACE AMERICAN INSURANCE CO., insurer; Case No. 200721047, dated and filed in the office of the Alaska Workers’ Compensation Board in Fairbanks, Alaska, this 19th day of December, 2011.






_______/s/_________________________________

Diahann Caulineau-Kraft, Admin. Assist. II
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