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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 115512
Juneau, Alaska 99811-5512

	PENNY D. BARKER, 

                           Employee, 

                             Applicant

                                                   v. 

FRED MEYER STORES INC,

                           Employer (Self-Insured),

                               Defendant.
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)
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)
	INTERLOCUTORY DECISION AND ORDER

AWCB Case Nos. 200812775M,  200908777 
AWCB Decision No.  11-0179
Filed with AWCB Anchorage, Alaska

on December 22, 2011


Penny D. Barker’s (Employee) petitions to compel discovery and to strike the Employer’s Medical Evaluation (EME) by Thad Stanford, M.D., and Fred Meyer Stores, Inc.’s (Employer) petition to compel Michael Barker, Employee’s husband and non-attorney representative, to attend his deposition, were heard in Anchorage, Alaska on October 19, 2011. Employee and her husband attended and testified. Michelle Meshke represented Employer.  At hearing Mr. Barker was orally ordered to attend his deposition.  Additional discovery regarding payment of medical bills, compensation rate and job description was orally denied as was Employee’s petition to strike the Employer’s Medical Evaluation report from the record.  This decision memorializes the oral orders at hearing.  The record remained open to allow Employee to clarify which documents on Employer’s privilege log she sought additional information, and to allow Employer to respond to Employee’s request.  The record closed on November 9, 2011, when the board met to deliberate.  

ISSUES

Employee contends Employer has not complied with her discovery requests.  Employee asks Employer to produce records showing all the medical bills it has paid on Employee’s behalf along with information reflecting when the bills were paid.  Employee also seeks information showing how Employer calculated Employee’s compensation rate.  Employee also seeks copies of materials she asserts should have been in her personnel file, copies of the videotapes of her at the time of each injury, and a copy of her job description.  Employee contends Employer should provide a fuller explanation regarding documents not produced, including a detailed “privileged log.”  Employee further contends the EME report by Thad Stanford, M.D. should be stricken from the record based on allegations regarding Dr. Stanford’s credibility. 

Employer contends it has produced for Employee or for her former attorney all relevant information in its possession, including Employee’s personnel file.  Employer also contends it has not contested Employee was injured at work and, therefore, any videotapes of the work injury, if such exist, are not relevant to Employee’s workers’ compensation claim.  Employer further asserts the only documents withheld were either items protected by attorney-client or attorney work product privilege, or contained insurer’s reserve information.  Employer asserts it would be happy to meet with Employee and her non-attorney representative to explain why certain documents were withheld or redacted. Employer further contends it should not be compelled to go to the expense of producing records demonstrating it has paid Employee’s medical bills when there is no evidence of any unpaid medical bills.  Furthermore, Employer contends Employee has not sought a compensation rate adjustment, Employee’s compensation rate was properly calculated under AS 23.30.220(a)(4), and Employee has not produced any evidence she had additional earnings which should have been included in the calculation of her compensation rate.  Employer contends the explanation for the calculation of Employee’s compensation rate is contained on the Compensation Reports filed with the board.  

1) Should Employee’s husband and non-attorney representative be compelled to attend his deposition as noticed by Employer?

2) Should Employer be compelled to produce all of its records documenting all medical bills paid on behalf of Employee for her 2008 and 2009 injuries?

3) Should Employer be compelled to produce additional information regarding calculation of Employee’s compensation rates for her injuries in 2008 and 2009?

4) Should Employer be compelled to produce additional personnel records, including videotapes of Employee’s work injury?

5) Should Employer be compelled to provide additional information regarding documents withheld and listed on its privilege log?

6) Should Dr. Stanford’s EME reports be stricken from the record?

FINDINGS OF FACT 

A review of the record as a whole establishes the following relevant facts and factual conclusions by a preponderance of the evidence:

1) On July 12, 2008, Employee injured  her thumb at work when a customer hit her left thumb with a shopping cart (August 20, 2008, Report of Occupational Injury or Illness).

2) On January 23, 2009, Employer accepted the injury and commenced payment of temporary total disability benefits (TTD) for the thumb injury.  Employee received TTD benefits through February 26, 2009.  Employee was paid TTD at the rate of $410.45 per week based on yearly earnings of $29,402.37, which resulted in a gross weekly wage of $588.05 (January 28, 2009, and March 2, 2009, Compensation Reports).

3) On June 16, 2009, Employee sustained an injury to her low back while stacking milk crates from a pallet to a “u boat” (July 5, 2009 Report of Occupational Injury or Illness).

4) On July 5, 2009, Employee was seen at the Central Peninsula Hospital Emergency Department for lumbar pain she asserted developed at work from lifting heavy items.  Ned Magen, D.O., assessed back pain and offered Employee analgesics which she declined.  Dr. Magen referred her to Lavern Davidhizar, D.O, and recommended she undergo an MRI of the lumbar spine (July 5, 2009, ER report).

5) On July 7, 2009, Dr. Davidhizar released Employee from working until July 14, 2009 (July 7, 2009, Davidhizar work release).

6) Dr. Davidhizar continues to be Employee’s primary treating physician (record; experience, observations, judgment).

7) On July 13, 2009, Employee had an MRI performed which revealed probably recent herniation at L5, previous surgery at S1, and chronic marrow changes from degenerative disc disease L2-L4 (July 13, 2009, MRI report).

8) On July 20, 2009, Employer accepted the back injury and commenced payment of TTD, from July 10, 2009 and ongoing for the 2009 back injury, at the rate of $456.63 per week.  This amout was based on Employee’s gross earnings of $33,073.74, and gross weekly wage of $661.47 (July 22, 2009, Compensation Report).

9) On August 7, 2009, Employee saw Dr. Stanford for an EME.  His impressions included history of left wrist and thumb injury with strain particularly to the carpometacarpal joint, and preexisting arthritic change carpometacarpal joint, left thumb.  He found Employee was not yet medically stable and recommended two to three hydrocortisone injections.  He also examined Employee’s back and noted low back strain with MRI evidence of probably recent nucleus herniation of pulposus into inferior endplate area, L5, with resultant edema, but no evidence of nerve root compression.  The work injury was the cause of the current symptoms, Employee was not medically stable, and physical therapy for four to six weeks was reasonable and necessary.  He did not find any symptom magnification or inconsistent complaints (August 7, 2009, Stanford EME report).

10) On August 25, 2009, Employee filed a Workers’ Compensation Claim (WCC) for the 2009 injury seeking TTD from June 19, 2009 through September 20, 2009, medical and transportation costs, penalty, interest, and unfair or frivolous controversion (August 25, 2009 WCC).

11) On November 10, 2009, Employee saw Kim Wright, M.D., on referral from Dr. Davidhizar, for her complaints of severe low back and right lower extremity pain.  Dr. Wright referred Employee for an updated MRI (November 10, 2009, Wright report).

12) On January 10, 2010, Employee saw Dr. Stanford for another EME.  His diagnosis was low back strain with probably right sciatic nerve injury and degenerative arthritis.  He noted Employee was frightened of surgery.  He released her to light duty work, although she was not yet medically stable.  He suggested a measured physical therapy program (January 10, 2010, EME report).

13) On February 1, 2010, Employee saw Estrada J. Bernard, Jr., M.D., on referral from Dr. Davidhizar.  Dr. Bernard reviewed the November 13, 2009, MRI which showed degenerative disease at L4-5 with facet joint hypertrophy and a disc herniation in the right foramen.  He also noted lumbar radiculopathy and bilateral recess stenosis. He recommended a bilateral L4-5 subarticlar decompression with medial facetectomy and a right-sided discectomy (February 1, 2010, Bernard report).

14) On February 10, 2010, Employee signed an election form to receive job dislocation benefits pursuant to AS 2.30.041(g) in lieu of retraining benefits for her June 2009 back injury. (February 10, 2010, Election to Either Receive Reemployment Benefits or Waive Reemployment Benefits and Receive a Job Dislocation Benefit Instead).

15) On March 31, 2010, Dr. Davidhizar evaluated Employee for whole person permanent partial impairment (PPI) for the low back injury, and gave her a 17% PPI rating (March 31, 2010, Davidhizar report).

16) On April 22, 2010, Dr. Stanford reviewed Dr. Davidhizar’s PPI rating and disagreed.  Dr. Stanford opined Employee’s correct whole person PPI rating based on her low back injury was 11%. (April 22, 2010, Stanford letter).

17) On April 30, 2010, Employer paid Employee $19,470.00 in a lump sum for PPI for the low back injury based on Dr. Stanford’s 11% PPI rating (May 3, 2010 Compensation Report).

18) On July 12, 2010, Employee saw Dr. Davidhizar who rated her thoracic spine for PPI.  He gave Employee a 7% whole person permanent impairment rating.  He also noted Employee’s reports of bladder control problems and her reluctance to consider surgery.  He encouraged her to stay active and noted she was taking no pain medications (July 12, 2010, Davidhizar report).

19) On August 31, 2010, Attorney Chancy Croft filed his Entry of Appearance on Employee’s behalf in both cases (August 31, 2010 Entry of Appearance).

20) On August 31, 2010, Employee, through her then counsel Chancy Croft, filed a WCC seeking permanent total disability benefits (PTD) from August 16, 2010, related to the 2008 left thumb injury,  PPI greater than 3%, and attorney’s fees to be determined (August 31, 2010, WCC).

21) On September 10, 2010, Dr. Stanford reviewed Dr. Davidhizar’s PPI rating and stated his disagreement with the 3% rating.  Dr. Stanford provided Employee with a 2% whole person impairment rating for the work injury to her thoracic spine (September 10, 2010, Stanford report).

22) On September 24, 2010, Employer paid Employee an additional $3,540.00 in a lump sum for an additional 2% in PPI benefits for injury to her thoracic spine as a result of the 2009 back injury (October 7, 2010, Compensation Report).

23) On October 25, 2010, Dr. Stanford again evaluated Employee for an EME.  His diagnoses were degenerative arthritis lumbosacral spine with history of three level laminectomy 30 years earlier, low back strain, degenerative arthritis left thumb carpometacarpal and metacarpal phalangeal joint, strain of this joint, and multiple symptomatology with regard to upper and lower extremities inconsistent.  He did not recommend any additional diagnostic testing or additional treatment.  He did not recommend surgery, stating it was not reasonable for Employee’s low back condition (October 25, 2010, Stanford EME report).

24) On December 12, 2010, Dr. Davidhizar recommended more aggressive treatment, including steroid injection, and surgery if these failed (December 12, 2010, Davidhizar report).

25) On January 22, 2011, Employee saw James P. Robinson, M.D., Ph.D., physiatrist/psychologist, for an EME on referral from Dr. Stanford.  He diagnosed pain disorder associated with psychological factors, depressive disorder, and persistent low back pain.  Since he did not have evidence of Employee’s pre-injury symptoms and level of function, he was unable to answer whether the two work injuries were the substantial cause of the conditions.  He noted Employee admitted to long-standing depression which pre-existed the injuries.  He opined the June 19, 2009 work injury to the back was the substantial cause of Employee’s pain disorder, and a return to work would greatly assist Employee.  He also recommended trials of various medications including anti-depressants.  If Employee did not respond to these trials then a trial with an anticonvulsant should be undertaken.  He further recommended Employee be evaluated at a pain management program (January 22, 2011, Robinson EME report).

26) On March 2, 2011, Employee’s counsel again wrote to Employer’s counsel requesting documents previously requested on August 31, 2010, along with a privilege log listing items not produced.  Specifically, Employee requested the following:

1. A complete copy of all claim adjuster files relating to this employee, the employee’s injuries, the employee’s medical conditions, or the employee’s entitlement or non-entitlement to a workers’ compensation benefit.

2. A complete copy of the files of any medical case manager, rehabilitation nurse, or other person(s) retained or employer (sic) by the employer to assist, oversee, review, or monitor the medical diagnosis and/or treatment of any medical condition the employee has alleged is related to his/her employment.

3. All documents provided by the employer to, or received by the employer from, any physician, reemployment specialist, or other person who has, or is anticipated will, prepare a medical report or other report or plan relating to the employee, the employee’s injuries, the employee’s entitlement to any workers’ compensation benefit, and/or the employee’s physical or mental condition.

4. All documents provided by the employer to, or received by the employer from, (sic) any physician, reemployment specialist, or other person who is anticipated may give testimony in any hearing relating to the employee’s entitlement or non-entitlement to a workers’ compensation benefit.

5. All witness statements or other documents containing a fact, statement of alleged fact, factually oriented opinion, or depiction of alleged fact regarding the incident or events the employee has alleged caused work-related injury, the employee’s injuries, the employee’s physical or mental condition.  This request includes, but is not limited to, all records, reports, recordings or transcripts of conversations, photographs, videotapes, or other documents prepared or gathered as part of a factual investigation or surveillance in this case.

6. A complete copy of the employer’s personnel files or other data compilation(s) relating to the employee.

7. All documents describing of (sic) the employee’s job, duties, activities or physical demands of the employee’s job at time(s) the employee has alleged he (sic) was injured.

8. All bills, invoices, or other documents requesting payment for medical services provided to the employee by any firm or person to treat or diagnose the condition(s) the employee has alleged is related to employment by the employer.

(Ex. 3 to Employee’s October 6, 2011, Notice of Intent to Rely).

27) On March 31, 2011, Employer responded, apologizing for the delay, and indicating enclosure of a complete copy of the adjuster’s file and other documents requested in the March 2, 2011, letter, except for documents protected by work product or attorney-client privilege.   Employer further stated no surveillance had been conducted as of March 31, 2011.  Employer also provided Employee with a “Privilege Log” listing the dates for items withheld on the basis of attorney-client or attorney work product privilege but without identifying either the author or the recipient.  The log also listed the dates on the adjuster’s notes for which certain information was redacted (Ex. 4, id.; Employee’s production to board on October 28, 2011).

28) The redacted adjuster’s notes are not part of the board’s file (experience, observations, judgment). 

29) On June 15, 2011, Attorney Croft filed his withdrawal as counsel for Employee (June 15, 2011, withdrawal of counsel).

30) On July 7, 2011, Michael Barker entered his appearance as the non-attorney representative for Employee (July 7, 2011, Notice of Appearance).

31) On July 12, 2011, Employee sent Employer an “Informal Request for Production to the Insurer and or Adjuster” seeking the same materials requested in the March 2, 2011, letter (Ex. 5, Employee’s October 6, 2011, Notice of Intent to Rely).

32) On the same day Employee filed a Petition for protective order regarding arrangements for Employee’s attendance at the board ordered Second Independent Medical Evaluations (SIME) (id.).
33) On July 27, 2011, Employee saw James R. Downey, M.D., urologist, for a SIME.  Dr. Downey diagnosed mixed incontinence but requested formal urodynamics before he would be able to comment on the substantial cause and need for medical treatment (July 27, 2011, Downey SIME report). 

34) On July 28, 2011, Employee saw Judy Silverman, M.D., a physical medicine and rehabilitation physician, for an SIME regarding her employment injuries.  When Employee initially reported for the examination she presented with acute bilateral edema, greater in the right leg, and was referred for a lower extremity Doppler study to rule out deep venous thrombosis (DVT).  The study was negative for DVT.   Dr. Silverman diagnosed Employee with left hand contusion, July 12, 2008, work-related with tendinitis; underlying carpometacarpal degenerative joint disease contributing to chronic pain complaints; work-related lumbosacral strain/sprain with disc herniation on June 19, 2009; underlying lumbar degenerative disc disease; L4-5 stenosis secondary to degenerative disc disease, facet arthropathy, and epidural lipomatosis, non-work injury related; bladder incontinence, non-work injury related; psoas spasm with thoracolumbar pain; and psychological issues influencing pain and disability which she would defer to a physiatrist/psychologist for a diagnosis of pain disorder.  Dr. Silverman opined the injury of July 12, 2008, caused a contusion and tendinitis to the left thumb and required short-term treatment.  She noted Employee’s underlying degenerative joint disease was contributing to Employee’s persistent pain complaints.  Employee sustained a lumbosacral strain/sprain and disc herniation with radicular pain but no overt radiculopathy or neurologic change on June 19, 2009.  The work injury did not cause her spinal stenosis.  Dr. Silverman stated urologic evaluation with cystometrogram was necessary to determine if Employee’s bladder incontinence has a neurogenic cause.  There was no objective evidence of neurologic abnormality.  Dr. Silverman also noted development of pain syndrome secondary to the June 19, 2009, work injury.  Dr. Silverman found no PPI as a result of the hand injury in 2008.  For the 2009 back injury, Dr. Silverman gave Employee an 8% PPI rating.  She agreed further testing was needed for the bladder issue but opined further additional osteopathic manipulations were not warranted.  Surgical consideration for the non-industrial underlying lumbar stenosis should be considered only if there is evidence of actual neurologic change, and not simply pain complaints.  Employee could work in a light or sedentary capacity but the 2009 work injury was not the substantial cause of the restrictions (July 28, 2011, Silverman SIME report).

35) On July 29, 2011, Employee saw Bruce M. McCormack, M.D., orthopedist, for an SIME regarding Employee’s back injury in 2009 and hand injury in 2008.  He diagnosed Employee with mild thoracic disc disease consistent with Employee’s age, MRI findings of stenosis at L4-L5 not severe enough to cause a neurogenic bladder, and remote L5-S1 laminectomy/discectomy with collapsed disc and adjacent segment disease at L4-5 with facet arthropathy and broad based disc bulge at L4-5 with foraminal narrowing.  He noted diagnostic films ruled out overt spinal instability but with slight anterolisthesis at L4-5.  He also noted unverified radicular sensory symptoms starting on July 12, 2008 (sic) and prior episodic back pain managed with chiropractic treatment.  He attributed 30% of the etiology of Employee’s back symptoms to the remote discectomy leading to a collapsed immobile disc at L5-S1, 30% to aging and genetics, and 40% to the lifting incident on July 12, 2008 (sic).   Employee’s pain disorder was outside his area of expertise although he opined her prolonged disability and pain were disproportionate to the radiographic findings.  He provided her with a 16% PPI rating, using the AMA Guides, 6th Ed.  He suggested an L4-5 discectomy or discectomy and fusion would be reasonable medical treatment although good prognosis with surgery was not assured.  He noted Employee did not seem to use any pain medication and had previously declined surgery.  Her permanent restrictions included no lifting over 25 pounds, no repeated bending or stooping. He opined Employee could perform sedentary and light work with restrictions (July 29, 2011, McCormack SIME report).

36) On August 31, 2011, Employee filed a Petition requesting Employer be compelled to provide requested discovery (Ex. 6, Employee’s October 6, 2011, Notice of Intent to Rely).

37) On September 8, 2011, Employee filed two WCCs (one for the 2008 injury and one for the 2009 injury), seeking reimbursement for a first class upgrade for her husband for the travel for the SIME (September 8, 2011, WCCs).

38) On September 9, 2011, Employer responded to Employee’s Informal Discovery Request stating a complete copy of the adjuster’s file and Employee’s personnel file had been provided to Attorney Croft on March 31, 2011.  Employer enclosed with the letter a copy of Employee’s deposition transcript.  Employer reiterated documents protected by work product or attorney-client privilege had not been produced.  Employer also provided an affidavit of Kathy S. Kellum, Paralegal, Employer’s counsel, who stated she had spoken to Jami Gartner, Paralegal, The Crofts Law Office.  Ms. Gartner indicated Michael Barker had picked up Employee’s entire legal file including all discovery provided by Employer (Ex. 7, Employee’s October 6, 2011, Notice of Intent to Rely). 

39) On October 4, 2011, Jaime Zipsir, PA-C, provided the Alpine Urology Urodynamic Clinical Report.  The test results included “delayed urinary sensation …, no urodynamically documented detrusor overcapacity, incontinence documented with coughing …, documented urinary incontinence without awareness …” and “complete bladder emptying” (October 4, 2011 Urology report).

40) Employee’s husband indicated he would be a witness at any hearing regarding Employee’s physical changes since the work injuries (Michael Barker).

41) On October 18, 2011, Employer noticed the deposition of Employee’s husband for October 31, 2011 (October 18, 2011, Notice of Rescheduled Deposition of Michael Barker).

42) On October 28, 2011, Employee reiterated her request for production of unredacted adjuster’s notes, videotapes of Employee’s work injuries, Employee’s personnel file, documents regarding compensation rate calculations, and Employee’s job description. Employee objected to the vagueness of the privilege log and asserted Employee’s personnel file was needed to determine the extent of a third party suit (October 28, 2011, Employee’s Supplemental Hearing Briefing on Discovery).

43) Employee has not filed a WCC seeking a compensation rate adjustment or payment for unpaid medical bills (record; experience, observations, and judgment).

44) Employee agrees there were no unpaid medical bills at the time of hearing and she is not currently receiving bills from any of her treating doctors (Employee; Mr. Barker).

PRINCIPLES OF LAW

AS 23.30.001. Intent of the legislature and construction of chapter. It is the intent of the legislature that

1) This chapter be interpreted so as to ensure the quick, efficient, fair, and predictable delivery of indemnity and medical benefits to injured workers at a reasonable cost to the employers who are subject to the provisions of this chapter; 

(2) workers' compensation cases shall be decided on their merits except where otherwise provided by statute; 

(3) this chapter may not be construed by the courts in favor of a party; 

(4) hearings in workers' compensation cases shall be impartial and fair to all parties and that all parties shall be afforded due process and an opportunity to be heard and for their arguments and evidence to be fairly considered. 

AS 23.30.005. Alaska Workers' Compensation Board.

...

(h) The department shall adopt rules ... and shall adopt regulations to carry out the provisions of this chapter .... Process and procedure under this chapter shall be as summary and simple as possible.


The board may base its decision not only on direct testimony, medical findings, and other tangible evidence, but also on the board's “experience, judgment, observations, unique or peculiar facts of the case, and inferences drawn from all of the above.” Fairbanks North Star Borough v. Rogers & Babler, 747 P.2d 528, 533-534 (Alaska 1987).  


AS 23.30.010.  Coverage

(a) Except as provided in (b) of this section, compensation or benefits are payable under this chapter for disability or death or the need for medical treatment of an employee if the disability or death of the employee or the employee's need for medical treatment arose out of and in the course of the employment. To establish a presumption under AS 23.30.120(a)(1) that the disability or death or the need for medical treatment arose out of and in the course of the employment, the employee must establish a causal link between the employment and the disability or death or the need for medical treatment. A presumption may be rebutted by a demonstration of substantial evidence that the death or disability or the need for medical treatment did not arise out of and in the course of the employment. When determining whether or not the death or disability or need for medical treatment arose out of and in the course of the employment, the board must evaluate the relative contribution of different causes of the disability or death or the need for medical treatment. Compensation or benefits under this chapter are payable for the disability or death or the need for medical treatment if, in relation to other causes, the employment is the substantial cause of the disability or death or need for medical treatment.


AS 23.30.041.  Rehabilitation and reemployment of injured workers


…

g) Within 30 days after the employee receives the administrator's notification of eligibility for benefits, an employee shall file a statement under oath with the board, on a form prescribed or approved by the board, to notify the administrator and the employer of the employee's election to either use the reemployment benefits or to accept a job dislocation benefit under (2) of this subsection. The notice of the election is effective upon service to the administrator and the employer. The following apply to an election under this subsection:

(1) an employee who elects to use the reemployment benefits also shall notify the employer of the employee's selection of a rehabilitation specialist who shall provide a complete reemployment benefits plan; failure to give notice of selection of a rehabilitation specialist required by this paragraph constitutes noncooperation under (n) of this section; if the employer disagrees with the employee's choice of rehabilitation specialist to develop the plan and the disagreement cannot be resolved, then the administrator shall assign a rehabilitation specialist; the employer and employee each have one right of refusal of a rehabilitation specialist; 

(2) an employee who elects to accept a job dislocation benefit in place of reemployment benefits and who has been given a permanent partial impairment rating by a physician shall be paid 

(A) $5,000 if the employee's permanent partial impairment rating is greater than zero and less than 15 percent; 

(B) $8,000 if the employee's permanent partial impairment rating is 15 percent or greater but less than 30 percent; or 

(C) $13,500 if the employee's permanent partial impairment rating is 30 percent or greater; 

(3) the form provided by the division for election must specify that the employee understands the scope of the benefits and rights being waived by the election; the board shall serve a copy of the executed election form on the administrator and the employer within 10 days after receiving the form from the employee; a waiver and election effective under this subsection discharges the employer's liability for the benefits or rights under this section that were not elected; a waiver may not be modified under AS 23.30.130; the administrator may not accept an election to accept a job dislocation benefit by an employee who has not signed a form that conspicuously notes the benefit being waived. 



….


AS 23.30.095.  Medical treatments, services, and examinations

. . .

(e) The employee shall, after an injury, at reasonable times during the continuance of the disability, if requested by the employer or when ordered by the board, submit to an examination by a physician or surgeon of the employer's choice authorized to practice medicine under the laws of the jurisdiction in which the examination occurs, furnished and paid for by the employer. The employer may not make more than one change in the employer's choice of a physician or surgeon without the written consent of the employee. Referral to a specialist by the employer's physician is not considered a change in physicians. An examination requested by the employer not less than 14 days after injury, and every 60 days thereafter, shall be presumed to be reasonable, and the employee shall submit to the examination without further request or order by the board. Unless medically appropriate, the physician shall use existing diagnostic data to complete the examination. Facts relative to the injury or claim communicated to or otherwise learned by a physician or surgeon who may have attended or examined the employee, or who may have been present at an examination are not privileged, either in the hearings provided for in this chapter or an action to recover damages against an employer who is subject to the compensation provisions of this chapter. If an employee refuses to submit to an examination provided for in this section, the employee's rights to compensation shall be suspended until the obstruction or refusal ceases, and the employee's compensation during the period of suspension may, in the discretion of the board or the court determining an action brought for the recovery of damages under this chapter, be forfeited.

AS 23.30.108.  Prehearings on discovery matters; objections to requests for release of information; sanctions for noncompliance. . . .

. . .

(c) At a prehearing on discovery matters conducted by the board’s designee, the board’s designee shall direct parties to sign releases or produce documents, or both, if the parties present releases or documents that are likely to lead to admissible evidence relative to an employee’s injury.  If a party refuses to comply with an order by the board’s designee or the board concerning discovery matters, the board may impose appropriate sanctions in addition to any forfeiture of benefits, including dismissing the party’s claim, petition, or defense.  If a discovery dispute comes before the board for review of a determination by the board’s designee, the board may not consider any evidence or argument that was not presented to the board’s designee, but shall determine the issue solely on the basis of the written record.  The decision by the board on a discovery dispute shall be made within 30 days.  The board shall uphold the designee’s decision except when the board’s designee’s determination is an abuse of discretion.

The Alaska Supreme Court encourages “liberal and wide-ranging discovery under the Rules of Civil Procedure.” Schwab v. Hooper Electric, AWCB Decision No. 87-0322 at 4, n. 2 (December 11, 1987); citingUnited Services Automobile Ass’n v. Werley, 526 P.2d 28,31 (Alaska 1974); see also, Venables v. Alaska Builders Cache, AWCB Decision No. 94-0115 (May 12, 1994). If it is shown informal means of developing evidence have failed, “we will consider the relevance of the requested information and the method of discovery to be authorized.” Brinkley v. Kiewit-Groves, AWCB Decision No. 86-0179 at 5 (July 22, 1986). If a party unreasonably refuses to provide information, AS 23.30.108(c and AS 23.30.135 grant broad, discretionary authority to make orders  assuring parties obtain the relevant evidence necessary to litigate or resolve their claims. Bathony v. State of Alaska, D.E.C., AWCB Decision No. 98-0053 (March 18, 1998).

In Granus v. Fell, AWCB Decision No. 99-0016 (January 20, 1999), the board provided guidance in discovery matters by defining the term “relevant” in AS 23.30.107(a) as follows:

We frequently look to the Alaska Rules of Civil Procedure for guidance in interpreting our procedural statutes and regulations.  Civil Rule 26(b)(1) governs the general scope of discovery in civil actions and provides in pertinent part, ‘[p]arties may obtain discovery regarding any matter, not privileged which is relevant to the subject matter involved in the pending action .... The information sought need not be admissible at trial if the information sought appears reasonably calculated to lead to the discovery of admissible evidence.’  

We find the definition of relevant’ for discovery purposes in Civil Rule 26(b)(1) is persuasive as to the meaning and legislative intent of the phrases ‘relative to employee's injury’ and ‘that relate to questions in dispute’ used in AS 23.3o.107(a) and AS 23.30.005(h), respectively. The Civil Rules favor liberal and wide-ranging discovery. We are mindful our jurisdiction is much narrower than that of courts. However, the scope of evidence we may admit and consider in deciding those narrow issues is broader. Information which would be inadmissible at trial, may nonetheless be discoverable if it is reasonably calculated to lead to admissible evidence. Under our relaxed rules of evidence, discovery should be at least as liberal as in a civil action and the relevancy standards should be at least as broad.

To be admissible at hearing, evidence must be ‘relevant.’ However, we find a party seeking to discover information need only show the information appears reasonably calculated to lead to the discovery of evidence admissible at hearing. Smart v. Aleutian Constructors, AWCB Decision No. 98-0289 (November 23, 1998).


Granus utilized a two-step process to determine the relevance of information sought. The first step is to identify matters in dispute. The second step is to decide whether the information sought is relevant; that is, is the information sought “reasonably calculated” to lead to facts that will have a tendency to make a disputed issue more or less likely. 

The first step in determining whether information sought to be released is relevant, is to analyze what matters are ‘at issue’ or in dispute in the case. This is done by primarily looking to the parties' pleadings and the prehearing conference summaries to ascertain the specific benefits Employee is claiming, and defenses Employer has raised to these claims. Next, the elements which must be proven to establish Employee's entitlement to each benefit claimed and the elements of any affirmative defense Employer asserts are reviewed, to determine what propositions are properly the subject of proof or refutation in the case. It is also necessary to review the available evidence to determine if there are specific material facts in dispute and whether the information being sought may be relevant to the cross examination of a potential witness. 


At the second step a decision needs to be made whether the information Employee seeks is relevant for discovery purposes; that is, whether it is reasonably “calculated” to lead to facts that will have any tendency to make a question at issue in the case more or less likely. In other words, information is relevant for discovery purposes, if it is reasonably “calculated” to lead to facts that are relevant for evidentiary purposes. In interpreting the meaning of “relevant” in the context of discovery, prior decisions provide guidance:  

We believe that the use of the word ‘relevant’ in this context should not be construed as imposing a burden on the party seeking the information to prove beforehand, that the information sought in its investigation of a claim is relevant evidence which meets the test of admissibility in court. In many cases the party seeking information has no way of knowing what the evidence will be, until an opportunity to review it has been provided.   Schwab v. Hooper Electric, AWCB Decision No. 87-0322 (December 11, 1987) (quoting Green v. Kake Tribal Corp., AWCB No. 87-0249 (July 6, 1987)).

Based on the policy favoring liberal discovery, “calculated” to lead to admissible evidence means more than a mere possibility, but not necessarily a probability, the information to be released will lead to admissible evidence. 

To be “reasonably” calculated to lead to admissible evidence, both the scope of information within the release terms and the time periods it covers must be reasonable. The nature of an employee's injury, the evidence thus far developed, and the specific disputed issues in the case determine whether the scope of information sought is reasonable. Cole v. Anchorage School District, AWCB Decision No. 93-0311 (February 9, 1993).


AS 23.30.122.  Credibility of witnesses

The board has the sole power to determine the credibility of a witness. A finding by the board concerning the weight to be accorded a witness's testimony, including medical testimony and reports, is conclusive even if the evidence is conflicting or susceptible to contrary conclusions. The findings of the board are subject to the same standard of review as a jury's finding in a civil action.

AS 23.30.135.  Procedure before the board. 

(a) In making an investigation or inquiry or conducting a hearing the board is not bound by common law or statutory rules of evidence or by technical or formal rules of procedure, except as provided in this chapter.  The board may make its investigation or inquiry or conduct its hearing in the manner by which it may best ascertain the rights of the parties. . . .

The board has broad statutory authority in conducting its hearings.  De Rosario v. Chenenga Lodging, AWCB Decision No. 10-0123 (July 16, 2010).


AS 23.30.220.  Determination of spendable weekly wage.

 (a) Computation of compensation under this chapter shall be on the basis of an employee's spendable weekly wage at the time of injury. An employee's spendable weekly wage is the employee's gross weekly earnings minus payroll tax deductions. An employee's gross weekly earnings shall be calculated as follows:

…

(4) if at the time of injury the employee's earnings are calculated by the day, by the hour, or by the output of the employee, then the employee's gross weekly earnings are 1/50 of the total wages that the employee earned from all occupations during either of the two calendar years immediately preceding the injury, whichever is most favorable to the employee; 


….


8 AAC 45.084. Medical travel expenses.
(a) This section applies to expenses to be paid by the employer to an employee who is receiving or has received medical treatment.

(b) Transportation expenses include

(1) a mileage rate, for the use of a private automobile, equal to the rate the state reimburses its supervisory employees for travel on the given date if the usage is reasonably related to the medical examination or treatment; 

(2) the actual fare for public transportation if reasonably incident to the medical examination or treatment; and 

(3) ambulance service or other special means of transportation if substantiated by competent medical evidence or by agreement of the parties. 

(c) It is the responsibility of the employee to use the most reasonable and efficient means of transportation under the circumstances. If the employer demonstrates at a hearing that the employee failed to use the most reasonable and efficient means of transportation under the circumstances, the board may direct the employer to pay the more reasonable rate rather than the actual rate.

(d) Transportation expenses, in the form of reimbursement for mileage, which are incurred in the course of treatment or examination are payable when 100 miles or more have accumulated, or upon completion of medical care, whichever occurs first.

(e) A reasonable amount for meals and lodging purchased when obtaining necessary medical treatment must be paid by the employer if substantiated by receipts submitted by the employee. Reimbursable expenses may not exceed the per diem amount paid by the state to its supervisory employees while traveling.


8 AAC 45.092. Selection of an independent medical examiner.
(a) The board will maintain a list of physicians' names for second independent medical evaluations. The names will be listed in categories based on the physician's designation of his or her specialty or particular type of practice and the geographic location of the physician's practice. A copy of the list is available upon request from the State of Alaska workers' compensation division, P.O. Box 25512, Juneau, Alaska 99802-5512. (Emphasis added)

Alaska Rules of Civil Procedure 26.  General Provisions Governing Discovery; Duty of Disclosure.


…

(b) Discovery, Scope and Limits .…

(1) In general.  Parties may obtain discovery regarding any matter, not privileged which is relevant to the subject matter involved in the pending action, whether it relates to the claim or defense of the party seeking discovery ….The information sought need not be admissible at the trial if the information sought appears reasonably calculated to lead to the discovery of admissible evidence.

….

(3) Subject to the provisions of subdivision (b)(4) of this rule, a party may obtain discovery of documents and tangible things otherwise discoverable under subdivision (b)(1) of this rule and prepared in anticipation of litigation or for trial by or for another party or by or for that other party's representative (including his attorney, consultant, surety, indemnitor, insurer or agent) only upon a showing that the party seeking discovery has substantial need of the materials in the preparation of his case and that he is unable without undue hardship to obtain the substantial equivalent of the materials by other means. In ordering discovery of such materials when the required showing has been made, the court shall protect against disclosure of the mental impressions, conclusions, opinions or legal theories of an attorney or other representative of a party concerning the litigation. 

The board will frequently look to the Alaska Rules of Civil Procedure for guidance in interpreting our procedural statutes and regulations.  See, e.g. Granus v. Fell, AWCB Decision No. 99-0016 (January 20, 1999).  

In Langdon v. Champion, 752 P.2d 999, 1007 (Alaska 1988), the Alaska Supreme Court addressed production of an adjuster’s file in civil litigation.  The Court stated: 

Under Civil Rule 26(b)(3),[footnote omitted] a party must show substantial need and undue hardship in order to obtain documents prepared in anticipation of litigation by another party or that party's representative, “including his attorney, consultant, surety, indemnitor, insurer or agent.” (Emphasis added). Even where a showing of substantial need and undue hardship is made, the trial court is still required to protect against the disclosure of the mental impressions, conclusions, opinions, or legal theories of the party's attorney or other representative concerning the litigation. Id.

The Court added in Footnote 14 

We note, however, that such materials remain subject to other applicable discovery provisions. Thus, for example, while the mental impressions, conclusions, opinions, or legal theories contained in an adjustor's files may not be protected under the work product doctrine, they may nonetheless be subject to challenge under Rule 26(b)(1) in appropriate cases. See Smedley v. Traveler’s Insurance, 53 F.R.D. 591, 592, (D.N.H. 1971) (insurance company's inter-office memoranda containing expressions of opinion as to liability and settlement value of case were neither admissible at trial nor reasonably calculated to lead to discovery of admissible evidence); see also Tronitech, Inc. v. NCR Corp., 108 F.R.D. 655, 655-56 (S.D.Ind. 1985).

In Seybert v. Cominco Alaska Exploration, 182 P.3d 1079 (Alaska 2008), the Alaska Supreme Court affirmed a board ruling denying an employee access to documents protected by the attorney-client privilege absent a showing of fraud sufficient to overcome the privilege.  More than mere allegations are required to overcome the attorney-client privilege.  Id. at 1098.  The Court also reiterated that reserve information is not protected by the attorney-client or work product privilege absent a showing the documents were prepared at the direction of counsel.  However, such information may not be discoverable if the information is not expected to lead reasonably to the discovery of admissible evidence.  Id.


Alaska Rules of Evidence, Rule 503.  Lawyer-Client Privilege


a) Definitions. As used in this rule:

(1) A client is a person, public officer, or corporation, association, or other organization or entity, either public or private, who is rendered professional legal services by a lawyer, or who consults a lawyer with a view to obtaining professional legal services.

(2) A representative of the client is one having authority to obtain professional legal services and to act on advice rendered pursuant thereto, on behalf of the client.

(3) A lawyer is a person authorized, or reasonably believed by the client to be authorized, to practice law in any state or nation.

(4) A representative of the lawyer is one employed to assist the lawyer in the rendition of professional legal services.

(5) A communication is confidential if not intended to be disclosed to third persons other than those to whom disclosure is in furtherance of the rendition of professional legal services to the client or those reasonably necessary for the transmission of the communication.

(b) General Rule of Privilege. A client has a privilege to refuse to disclose and to prevent any other person from disclosing confidential communications made for the purpose of facilitating the rendition of professional legal services to the client, (1) between the client or the client's representative and the client's lawyer or the lawyer's representative, or (2) between the client's lawyer and the lawyer's representative, or (3) by the client or the client's lawyer to a lawyer representing another in a matter of common interest, or (4) between representatives of the client or between the client and a representative of the client, or (5) between lawyers representing the client.

(c) Who May Claim the Privilege. The privilege may be claimed by the client, the client's guardian or conservator, the personal representative of a deceased client, or the successor, trustee, or similar representative of a corporation, association, or other organization, whether or not in existence. The person who was the lawyer at the time of the communication may claim the privilege but only on behalf of the client. The authority to do so is presumed in the absence of evidence to the contrary.

Alaska Rules of Evidence, Rule 505.  Husband-Wife Privileges.

(a) Spousal Immunity.
(1) General Rule. A husband shall not be examined for or against his wife, without his consent, nor a wife for or against her husband, without her consent.

 . . . .

(b) Confidential Marital Communications.
(1) General Rule. Neither during the marriage nor afterwards shall either spouse be examined as to any confidential communications made by one spouse to the other during the marriage, without the consent of the other spouse.            . . . . 

ANALYSIS

1) Shall Michael Barker be required to attend and participate in his deposition?

Michael Barker has indicated he will be a witness at any hearing regarding the change in Employee’s (his wife’s) condition since her injuries with Employer.   He has personal knowledge from his observations of his wife’s physical conditions and her need for medical treatment.  He will be an important witness for his wife.  

Since he has observed Employee and is able and will testify about Employee’s condition, Employer is entitled to take his deposition to ascertain his observations.  However, since Employee is also his wife, Mr. Barker may not be asked about conversations he has had with her under the confidential marital communications privilege.  Employer agreed to this condition.  

Employee is also seeking reimbursement for expenses incurred in attending the SIME.  Employer contends additional information is needed about the reimbursement sought before it is able to determine if Employee is entitled to reimbursement.  At Mr. Barker’s deposition Employer may ask him about the expense items and the basis for the request for reimbursement.  Under the regulations, Employee is entitled to reimbursement for a reasonable amount expended on food and lodging when substantiated by receipts.  Also travel for medical purposes must be by the most reasonable method available.  Therefore, Employer may ask Mr. Barker about the claim for reimbursement for meal, lodging, and travel expenses for Employee’s attendance at the SIME. 

Mr. Barker is obligated to attend his noticed deposition and to respond appropriately to questions about his observations of Employee’s physical condition, and the expenses for which reimbursement is sought related to Employee’s attendance at the SIME. 

2) Should Employer be required to produce all records of all medical bills submitted for payment and paid?

Employee seeks from Employer documentation of all medical bills submitted to Employer and paid by Employer.  Employer contends all bills submitted have been paid and Employee’s request is burdensome and unduly expensive, especially since there is no contention of unpaid or untimely paid medical bills.  Employee admits she has no knowledge of any unpaid medical bills and is not receiving any bills from any of her treating doctors.   Therefore, it does not appear payment for medical treatment is in dispute at this time.   Employer will not be required to provide documentation that all bills sent to it have been timely paid at this time.

3) Shall Employer be required to produce evidence as to how it calculated Employee’s compensation rate?

Employee seeks information from Employer as to how her compensation rate was calculated.  However, Employee has not filed a claim for a compensation rate adjustment and it is not in dispute at this time.   Therefore, additional information from Employer about calculation of Employee’s compensation rate is not relevant at this time and will not be ordered produced.  

Moreover, the Compensation Reports filed by Employer provide an explanation for Employee’s compensation rate.  The reports indicate Employee’s rate was based on her gross earnings: $29,402.37 for the 2008 injury and $33,073.74 for the 2009 injury.  Under the law an employee who is paid at an hourly rate is entitled to have her compensation rate based on the earnings from the best year of the two years preceding the injury from all employment.  Employee has not claimed Employer omitted earnings from work other than work for Employer in the calculation of her compensation rate.  If Employee has additional earnings she wishes to have considered for her compensation rate, she must provide documentation to Employer, generally through either W-2s or her income tax returns.   If Employee files a claim for a compensation rate adjustment, this issue may be revisited.  

4) Should Employer be required to produce Employee’s personnel file and videotapes taken of Employee at the times of her injuries?

Employee asserts an incomplete personnel file has been produced to her and she is entitled to her full personnel file.  Employee does not detail what is missing from the produced personnel file and states she needs the personnel file in order to ascertain whether she has a third-party claim.    While an employee is entitled to her personnel file in full, it is not possible to determine what may not have been provided to Employee in this case.  

Notice is taken of the fact Employee has filed WCCs seeking TTD, PTD, medical benefits, and additional PPI.   Employee is not entitled to reemployment benefits for the 2009 injury having chosen to accept dislocation benefits instead of retraining.  Employee has not stated what information in her personnel file will lead to admissible evidence on the issues in dispute, namely whether she is entitled to additional TTD or PPI or PTD.  The evidence for these benefits is medical evidence and it is unlikely that information from her employment with Employer is relevant.   Therefore, any undisclosed personnel records are not relevant.  

Moreover, Employee has protection from any unproduced documents.  Should Employer at a hearing on the merits attempt to use documents not previously provided to Employee, such documents would be excluded from consideration by the board.   

Furthermore, the board has no jurisdiction over third-party actions, which is Employee’s proffered reason from wanting additional documents in her personnel file.  Employer’s counsel asserts the file has been produced in full.   Nonetheless, Employee is entitled to a copy of her personnel file and Employer is encouraged to verify Employee’s personnel file has been produced in full to Employee.    Employee’s petition to compel production of additional materials from her personnel file is granted to the extent that additional verification is requested from Employer it has produced Employee’s personnel file in full, including any separately maintained medical file. 

5) Should Employer be required to be more explicit on its “privilege log,” and should it be required to produce unredacted adjuster’s notes?

Employer filed a privilege log outlining the documents it was not producing based on attorney-client and/or work product privilege.  The log listed the dates and types of documents (email or letter) withheld but did not identify either the author or the recipient of the documents.  Although pursuant to Seybert Employee did not allege fraud on Employer’s part, it would be helpful to Employee if the author and recipient of the email or letter had been disclosed.  With such information Employee would have been in a better position to address how the withheld materials would have supported her claim for benefits.  Employer should amend the privilege log to provide the identities of the authors and recipients of the withheld/privilege items.  

Also, pursuant to Seybert, the redacted portions of the adjuster’s notes may be discoverable.  However, to be discoverable such information – reserves and mental impressions – must be material and relevant to Employee’s claims.  As noted above, Employee is seeking additional TTD, additional PPI, and PTD benefits.  The kind of evidence needed to support these claims is primarily medical evidence – that is Employee needs to provide, at a hearing on the merits, medical testimony she was not medically stable by reason of her work injuries for the period of time for which she is seeking TTD.  Likewise, she needs medical evidence, such as the PPI ratings by Dr. Davidhizar, to support her claim for additional PPI.  To support her claim for PTD she will need to have medical evidence she is not able to work at any kind of job due to her work injuries, either individually or in combination.  The medical evidence proffered in support of her claims must demonstrate the work injuries, alone or in combination, are the substantial cause of her need for the benefits she seeks.  The board will weigh the evidence at a hearing on the merits, determine the credibility to the competing medical providers, and make a determination as to the preponderance of the evidence.   

Likewise, information about the insurer’s reserves and the adjuster’s mental impressions is not material or relevant to whether Employee is entitled to additional TTD or PPI or is permanently and totally disabled.   Therefore, Employer will not at this time be compelled to produce the redacted portions of the adjuster’s notes.  

6) Should Employer’s EME reports be stricken?

Employee seeks to have the EME reports stricken because she contends Dr. Stanford is not credible and his selection did not meet the criteria in 8 AAC 45.092.   The regulation at 8 AAC 45.092 applies to the board’s selection of physicians for inclusion on its list of SIME physicians.  It does not apply to Employer’s selection of EME physicians. 

An EME physician must be authorized to practice in the jurisdiction where the examination occurs.  Employee has not contended Dr. Stanford is not currently licensed to practice in Oregon where the EMEs occurred.  Therefore, there is no basis for removing his reports from the record.   At a hearing on the merits of her claim Employee may argue Dr. Stanford is not credible and his reports should be given little or no weight.   Since it is the sole province of the board to determine questions of credibility, it will be up to the board to decide what weight, if any, to give Dr. Stanford’s reports.    The EME reports will not be stricken from the record.

CONCLUSIONS OF LAW
1) Employee’s husband and non-attorney representative will be compelled to attend his deposition as noticed by Employer.

2) Employer will not be compelled to produce all of its records documenting all medical bills paid on behalf of Employee for her 2008 and 2009 injuries.

3) Employer will not be compelled to produce additional information regarding calculation of Employee’s compensation rates for her injuries in 2008 and 2009.

4) Employer will be compelled to provide verification Employee’s complete personnel records, have been produced.

5) Employer is required to provide additional information regarding documents listed on Employer’s privilege log. 

6) Employer’s EME reports will not be stricken from the record.

ORDER

1) Employer’s petition to compel Michael Barker to attend his deposition is granted.

2) Employee’s petition to strike the EME reports from the record is denied.

3) Employee’s petition to compel production of Employee’s personnel records from Employer is granted in part, to the extent Employer is requested to provide verification Employee’s entire personnel file has been produced.  

4)  Employee’s petition to compel records regarding Employer’s determination of Employee’s compensation rates is denied.

 5) Employer shall supplement its privilege log with information stating the author and recipient of the documents withheld due to attorney-client and/or attorney work product privilege within 15 days of the issuance of this order.

6) Employer shall provide the supplemented privilege log and verification of production of Employee’s complete personnel file within 15 days of the issuance of this order.

Dated at Anchorage, Alaska on December 22, 2011.
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RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION

Within one year after the rejection of a claim, or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.

PETITION FOR REVIEW

Under Monzulla v. Voorhees Concrete Cutting, 254 P. 3d. 341 (Alaska 2011), a party may seek review of an interlocutory or other non-final Board decision and order.  Within 10 days after service of the Board’s decision and order a party may file with the Alaska Workers’ Compensation Appeals Commission a petition for review of the interlocutory or other non-final Board decision and order.  The commission may or may not accept a petition for review and a timely request for relief from the Alaska Supreme Court may also be required.
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