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ALASKA WORKERS' COMPENSATION BOARD


P.O. Box 115512
Juneau, Alaska 99811-5512

	CHERYL G. COPPE, 

                                                  Employee, 

                                                     Applicant,

                                                   v. 

UNITED PARCEL SERVICE, INC.,

                                                  Employer, 

                                                   and 

LIBERTY INSURANCE CORP.,

                                                  Insurer,

                                                     Defendant.

	)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)
	INTERLOCUTORY

DECISION AND ORDER

AWCB Case No.  200716885
AWCB Decision No.  11-0180
Filed with AWCB Anchorage, Alaska 

on December 29, 2011


Cheryl Coppe’s (Employee) October 11, 2011 petition for a protective order, and United Parcel Service’s (Employer) October 31, 2011 answer with cross-petition to compel Employee to attend an employer’s medical evaluation (EME) were heard on November 30, 2011, in Anchorage, Alaska.  Employee appeared, represented herself and was the only witness.  Attorney Robert Bredesen appeared and represented Employer and its insurer (Employer).  The record closed at the hearing’s conclusion on November 30, 2011.

ISSUE

Employee contends Employer’s recent EME referral to James Robinson, M.D., is an unlawful change of physician, and not a referral to a “specialist.”  She contends a referral specialist cannot be the same specialty as the physicians to whom she was previously sent.  As Dr. Robinson is a physical medicine specialist and a psychiatrist, Employee contends the prior EME’s referral to him is not truly a referral to a “specialist.”  She contends Employer is trying to make an unlawful change in its choice of physician, and consequently, contends she does not have to attend an EME with Dr. Robinson as Employer demands.  Employee seeks a protective order prohibiting Employer from sending her to Dr. Robinson.

Employer contends it has done all it was required to do by past decisions in this case, and by the statutes and regulations, to obtain an EME with Dr. Robinson.  It expressed difficulty understanding what else it needed to do “to satisfy the board” on this issue.  Employer contends it obtained a valid referral to Dr. Robinson and Employee should now be required to attend an EME with him.  It seeks an order compelling Employee to attend the Robinson EME.

Should Employee be ordered to attend an EME with Dr. Robinson?

SUMARY OF DECISIONS

The following brief summary of prior decisions in this matter is provided to give factual and procedural background and to place this decision in proper context:

Coppe v. United Parcel Service, AWCB Decision No. 10-0144 (August 25, 2010) (Coppe I), considered Employee’s continuance request, granted it, and held Employee’s vocational reemployment appeal could not be resolved by dismissing it with prejudice as it would result in a waiver of her right to reemployment benefits without a required settlement agreement in a form prescribed by the director.

Coppe v. United Parcel Service, AWCB Decision No. 11-0020 (February 24, 2011) (Coppe II), decided Employee did not have to attend an EME with Dr. Robinson because Employer’s selection of Dr. Robinson was an excessive change of physician as Employer’s EME panel had not referred Employee to him.  Coppe II also ordered a second independent medical evaluation (SIME) because medical disputes existed and an SIME would assist the fact-finders in resolving this case.

Coppe v. United Parcel Service, AWCB Decision No. 11-0084 (June 17, 2011) (Coppe III), dealt with Employer’s petition to compel Employee to attend an EME or face claim dismissal, and treated Employer’s petition as a request for reconsideration or modification of Coppe II.  Coppe III denied the reconsideration and modification requests, denied Employer’s request for an order compelling Employee to see a new EME physician absent a referral, ordered the SIME to be held in Anchorage, and selected either Thomas Gritzka, M.D, or Larry Levine, M.D., whichever was available first, and Rebecca Bay, M.D., to form an SIME panel.

Coppe v. United Parcel Service, AWCB Decision No. 11-0096 (July 7, 2011) (Coppe IV), granted Employer’s request for reconsideration of Coppe III’s panel selection process and Coppe III’s selection of Dr. Bay, based upon a mistake in Coppe III’s determination of a fact.

Coppe v. United Parcel Service, AWCB Decision No. 11-0112 (July 28, 2011) (Coppe V), addressed Employer’s request for reconsideration of Coppe III and Coppe IV’s SIME selection process, and denied it for want of any persuasive argument of legal error.

FINDINGS OF FACT

Evaluation of the hearing record as a whole establishes the following facts and factual conclusions on this narrow issue by a preponderance of the evidence:

1) On or about June 3, 2007, Employee injured her left foot and inner ankle at the arch through overuse, i.e., walking an average of five miles per day in work shoes while on the job for Employer (Report of Occupational Injury or Illness, December 20, 2007).

2) Issues in Employee’s claim involve orthopedic and mental health concerns, and their interplay (record; experience, judgment, observations).
3) Employee is not represented by an attorney (Coppe; record).

4) Employee agrees Employer provided proof of a valid referral from its EME to Dr. Robinson (Coppe).

5) Dr. Robinson is a physical medicine specialist and a psychiatrist (experience, observations).

6) Employee agrees Dr. Robinson is a “specialist” (Coppe).

7) Employer previously required Employee to be seen by Steven Fey, Ph.D, a consulting psychologist, and Thomas Williamson-Kirkland, M.D., a physical medicine specialist, for an EME (Coppe; record).

8) Employee argued for a narrow reading of “specialist” in AS 23.30.095(e), to include only a medical doctor with a medical specialty different from the medical specialty of EME physicians she had already seen (id.).

9) Employee provided no statute or case law to support her definition of “specialist” (id.).

10) Employee is “more than willing” to attend an EME with any one of a number of physician specialties, so long as the specialist has a different medical specialty than the specialties of those physicians she has previously been required to see (id.).

11) Employer argued for a broad reading of “specialist” in AS 23.30.095(e), and expressed difficulty responding to the issue at hearing as it did not agree with prior decisions in this case, and did not know what else it needed to do to require Employee to see Dr. Robinson (Employer’s hearing arguments).

12) Employee wanted to know “what needs to happen” going forward in her case so it can move along toward resolution (Coppe).
PRINCIPLES OF LAW

AS 23.30.001.  Intent of the legislature and construction of chapter.  It is the intent of the legislature that

1) This chapter be interpreted . . . to ensure the quick, efficient, fair, and predictable delivery of indemnity and medical benefits to injured workers at a reasonable cost to the employers . . . subject to the provisions of this chapter; . . . .

AS 23.30.005.  Alaska Workers’ Compensation Board.
. . .

(h) The department shall adopt rules . . . and shall adopt regulations to carry out the provisions of this chapter. . . .  Process and procedure under this chapter shall be as summary and simple as possible.

The board may base its decision not only on direct testimony, medical findings, and other tangible evidence, but also on the board’s “experience, judgment, observations, unique or peculiar facts of the case, and inferences drawn from all of the above.”  Fairbanks North Star Borough v. Rogers & Babler, 747 P.2d 528, 533-34 (Alaska 1987).

AS 23.30.095.  Medical treatments, services, and examinations. . . .

. . .

(e) The employee shall, after an injury, at reasonable times during the continuance of the disability, if requested by the employer or when ordered by the board, submit to an examination by a physician or surgeon of the employer’s choice authorized to practice medicine under the laws of the jurisdiction in which the examination occurs, furnished and paid for by the employer.  The employer may not make more than one change in the employer’s choice of a physician or surgeon without the written consent of the employee.  Referral to a specialist by the employer’s physician is not considered a change in physicians.  An examination requested by the employer not less than 14 days after injury, and every 60 days thereafter, shall be presumed to be reasonable, and the employee shall submit to the examination without further request or order by the board. . . .

In Ranney v. Whitewater Engineering, 122 P.3d 214, 217 (Alaska 2005), the Alaska Supreme Court set forth its application of the “plain meaning” rule of statutory construction:

When interpreting a statute, “we consider its language, its purpose, and its legislative history, in an attempt to ‘give effect to the legislature’s intent’” (footnote omitted).  Although ‘[w]e have rejected a mechanical application of the plain meaning rule,’ we have placed a heavy burden on parties who urge us to adopt an interpretation that appears contrary to a statute’s plain language.

In Thoeni v. Consumer Electronic Services, 151 P.3d 1249, 1258 (Alaska 2007), the Alaska Supreme Court expanded upon the “plain meaning rule” and stated:

Plain language is only the starting point of the statutory inquiry, however.  We interpret Alaska statutes ‘according to reason, practicality, and common sense, taking into account the plain meaning and purpose of the law as well as the intent of the drafters (footnote omitted).  We have held that ‘unless words have acquired a peculiar meaning, by virtue of statutory definition or judicial construction, they are to be construed in accordance with their common usage.’

A “specialist” is “a health care professional who practices a specialty.”  A “specialist” usually has “advanced clinical training and may have a postgraduate academic degree.”  Mosby’s Medical Nursing & Allied Health Dictionary, 6th Ed., p. 1606 (2002).

ANALYSIS

Should Employee be ordered to attend an EME with Dr. Robinson?

There are no factual disputes on this issue.  It is undisputed Employer obtained a referral for Employee from its last EME physician to Dr. Robinson.  The parties also agreed Dr. Robinson is a “specialist.”  Thus, this case involves a legal question involving statutory interpretation, with Employee favoring a very narrow reading of the term “specialist,” and Employer supporting a broad definition.  As Dr. Robinson is a physical medicine specialist and a psychiatrist, and Employee was previously seen by an EME physical medicine specialist and a psychologist, Employee’s narrow definition of “specialist” would necessarily exclude Dr. Robinson.  In her view, the law requires a referral by the EME to a specialist in a new specialty.  Dr. Robinson, in Employee’s opinion, practices the same specialty as the prior EME physicians.  Therefore, Employee argues for a protective order, as Dr. Robinson would be an unlawful change in Employer’s choice of physician.  Employer disagrees, noting the law simply requires referral to a “specialist,” without limitations.

The statutes and regulations do not define “specialist.”  Nevertheless, the law is very clear and plain on its face.  In respect to Employer’s right to have Employee seen by a physician for an EME, Employer “may not make more than one change” in its choice of EME physician, but referral “to a specialist by the employer’s physician is not considered a change in physician.”  Here, it is undisputed Employer’s EME referred Employee to Dr. Robinson, who the parties agreed is a “specialist.”  

Employee provided no authority for her contention the referral specialist must practice in a different specialty from those physicians Employer required her to see previously.  This panel was also unable to find any support for this position.  As there are no decisions construing “specialist” in this context, there is no evidence of any “judicially acquired meaning peculiar or contrary” to the plain meaning.  There is no indication the term “specialist” as used in AS 23.30.095(e) has taken on a new or different meaning from its ordinary usage, or that the legislature intended it to mean something different than what “specialist” means in normal parlance.  It is well settled changes to AS 23.30.095 were made to prevent “doctor shopping” by both sides.  As Employee argues for a much narrower interpretation of the word “specialist” than the plain meaning usually associated with this word, she faces a “heavy burden” to support her position.   

“Specialist,” in the medical sense, normally means a health care professional who practices a specialty, usually has advanced clinical training and may have a postgraduate academic degree.  When one has a medical issue or condition with a particular body part or function, one normally looks for a specialist in that condition.  Nothing in AS 23.30.095 suggests or limits the type of “specialist” to whom an EME may refer Employee.  Nothing in this section’s plain meaning, history or context suggests a restriction, or the narrow interpretation of the word “specialist” Employee offers.  Taking into account reason, practicality, and common sense, and the plain meaning and purpose of the law in question, Employee failed to meet her heavy burden and cannot support her narrow interpretation of this word.  Her petition will be denied and Employer’s cross-petition will be granted.
Employee wondered “what to expect” to see her case move forward.  She will be ordered to attend an EME with Dr. Robinson and is encouraged to cooperate with the EME process, as Dr. Robinson is now an appropriate, referral physician under AS 23.30.095(e).  Employee can also expect Employer to seek claim dismissal or some other lesser sanction if she fails or refuses to attend a properly noticed EME with Dr. Robinson.  Employer queried what more it needed to do to “satisfy the board” and get Employee to Dr. Robinson.  Employer misunderstands the prior Coppe decisions.  It is not a matter of “pleasing the board,” but a matter of complying with the law.  Employer, in obtaining the referral from its EME to Dr. Robinson, has complied with the law allowing it to obtain a referral.  It need do no more.  

CONCLUSION OF LAW

Employee will be ordered to attend an EME with Dr. Robinson.


ORDER
1) Employee’s petition for a protective order prohibiting an EME with Dr. Robinson is denied.

2) Employer’s cross-petition for an order requiring Employee to attend an EME with Dr. Robinson is granted.

3) Employee is ordered to attend a properly noticed EME with Dr. Robinson, in accordance with this decision.

Dated in Anchorage, Alaska on December 29, 2011.
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Amy Steele, Member

RECONSIDERATION
A party may ask the board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the board within 15 days after delivery or mailing of this decision.

MODIFICATION
Within one year after the rejection of a claim, or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.

PETITION FOR REVIEW

Under Monzulla v. Voorhees Concrete Cutting, 254 P.3d 341 (Alaska 2011), a party may seek review of an interlocutory or other non-final Board decision and order.  Within 10 days after service of the board’s decision and order a party may file with the Alaska Workers’ Compensation Appeals Commission a petition for review of the interlocutory or other non-final Board decision and order.  The commission may or may not accept a petition for review and a timely request for relief from the Alaska Supreme Court may also be required.

CERTIFICATION

I hereby certify the foregoing is a full, true and correct copy of the Interlocutory Decision and Order in the matter of CHERYL G. COPPE employee / applicant v. UNITED PARCEL SERVICE INC., employer; LIBERTY INSURANCE CORP., insurer / defendants; Case No. 200716885; dated and filed in the office of the Alaska Workers’ Compensation Board in Anchorage, Alaska, and served upon the parties December 29, 2011.
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