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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 115512
Juneau, Alaska 99811-5512

	JOHN HANDEL, 

                          Employee, 

                                             Applicant,

                                                 v. 

CITY OF THORNE BAY

                           Employer,

                                                  and 

ALASKA MUNICIPAL LEAGUE

INSURANCE CO.,

                            Insurer,

                                                Defendants.
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)
	FINAL DECISION AND ORDER

AWCB Case No. 199728847
AWCB Decision No. 11-0182
Filed with AWCB Anchorage, Alaska

on December 30, 2011


John Handel’s (Employee) request for a spinal cord/dorsal column stimulator and narcotic medication was heard on the written record on December 21, 2011.  Michael Patterson represented Employee.  Christie Niemann represented the City of Thorne Bay (Employer).  The record closed on December 21, 2011.

ISSUE

Are a spinal cord/dorsal column stimulator and narcotic medication compensable treatment for Employee’s November 20, 1997 work injury?


FINDINGS OF FACT

A review of the entire record establishes the following facts by a preponderance of the evidence:

1) On November 20, 1997, Employee was injured lifting heavy boxes while working for Employer.  (Partial Compromise and Release at 1, November 13, 2000).
2) On May 10, 1999, Employee filed a WCC for benefits, including medical costs.  (WCC, May 10, 1999).
3) On August 25, 2004, Brian James, M.D., treated Employee and prescribed continued use of narcotic medications.  (SIME report at 29, Dr. Jennifer James, March 13, 2007).
4) On March 9, 2005, Dr. Brian James recommended dorsal column stimulation.  (SIME Report at 30).
5) On May 3, 2006, Thomas Williamson-Kirkland, M.D., evaluated Employee for an employer’s independent medical evaluation (EIME).  Dr. Williamson-Kirkland opined a spinal cord stimulator would not be helpful to Employee and would instead create more complications.  Dr. Williamson-Kirkland also opined Employee’s continued use of narcotic medication was benefiting Employee and determined Employee should decrease narcotic use.  (EIME Report, Dr. Williamson-Kirkland, May 3, 2006).
6) On September 14, 2006, Employer controverted narcotic pain medication and further invasive procedures, including stimulators or implants.  (Controversion, September 14, 2006).
7) On September 15, 2006, Employee filed a WCC, requesting approval of a dorsal column stimulator.  (WCC, September 15, 2006).
8) On September 22, 2006, Employer answered Employee’s claim, denying a dorsal column stimulator and narcotic pain medication were reasonable or necessary medical treatment for Employee’s November 20, 1997 work injury.  (Answer, September 22, 2006).
9) On March 13, 2007, Jennifer James, M.D., evaluated Employee for a second independent medical evaluation (SIME).  Dr. James opined Employee’s further use of narcotic medication was not medically reasonable and necessary to the process of recovery and, rather, was doing Employee harm.  She also opined Employee did not meet the criteria for implantation of a dorsal column stimulator and stated it would do more harm than good.  (SIME Report, Dr. Jennifer James, March 13, 2007).
10) On March 15, 2010, Employee withdrew his claim for a dorsal column stimulator.  (WCC, March 15, 2010).
11) On April 8, 2011, Employee stated he no longer used narcotic medication and had not used any since December 2008.  (To Whom It May Concern Letter from Employee, April 8, 2011).
PRINCIPLES OF LAW

The board may base its decision not only on direct testimony, medical findings, and other tangible evidence, but also on the board’s “experience, judgment, observations, unique or peculiar facts of the case, and inferences drawn from all of the above.”  Fairbanks North Star Borough v. Rogers & Babler, 747 P.2d 528, 533-34 (Alaska 1987).

At the time of Employee’s injury in 1997, the Act provided as follows:

AS 23.30.010. Coverage.  Compensation is payable under this chapter in respect of disability or death of an employee.

AS 23.30.095.  Medical treatments, services, and examinations.  (a) The employer shall furnish medical, surgical, and other attendance or treatment, nurse and hospital service, medicine, crutches, and apparatus for the period which the nature of the injury or the process of recovery requires, not exceeding two years from and after the date of injury to the employee… It shall be additionally provided that, if continued treatment or care or both beyond the two-year period is indicated, the injured employee has the right of review by the board.  The board may authorize continued treatment or care or both as the process of recovery may require… 

“Process of recovery” language allows the board to authorize continuing care beyond two years after date of injury and does not preclude an award for purely palliative care where evidence establishes such care promotes an employee’s recovery from individual attacks caused by chronic condition.  Municipality of Anchorage, v. Carter, 818 P.2d 661, 665-66 (Alaska 1991).   However, such language also means the board may disallow a claimant’s claim for continuing care if it does not promote recovery from the original injury or aid in an employee’s chronic condition.  In Carter, the Court held the Act does not require the board to provide “continuing or palliative care in every instance.  Rather, the statute grants the board discretion to award such ‘indicated’ care ‘as the process of recovery may require.’”  Id. at 664.

AS 23.30.120 Presumptions.  (a)  In a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that 

(1) the claim comes within the provisions of this chapter; . . . .

Under AS 23.30.120(a)(1), benefits sought by an injured worker are presumed to be compensable.  Meek v. Unocal Corp., 914 P.2d 1276, 1279 (Alaska 1996).  The presumption of compensability is applicable to any claim for compensation under the workers’ compensation statute, including disability and medical benefits.  Carter, 818 P.2d at 665; Meek, 914 P.2d at 1279; Moretz v. O’Neill Investigations, 783 P.2d 764, 766 (Alaska 1989); Olson v. AIC/Martin J.V., 818 P.2d 669, 675 (Alaska 1991). 

The application of the presumption involves a three-step analysis.  To attach the presumption of compensability, an employee must first establish a “preliminary link” between his or her injury and the employment.  See, e.g., Tolbert v. Alascom, Inc., 973 P.2d 603, 610 (Alaska 1999).  If the employee establishes the link, the presumption may be overcome when the employer presents substantial evidence the injury was not work-related.  Id. at 611.  An employer may rebut the presumption of compensability with an expert opinion the claimant’s work was probably not a substantial cause of the disability or need for medical treatment.  Gillispie v. B&B Foodland, 881 P.2d 1106, 1110 (Alaska 1994).  For determinations of the compensability of continuing care under AS 23.30.095(a), an employer may rebut the presumption by adducing “such relevant evidence as a reasonable mind might accept as adequate to support a conclusion” that continued care is either not indicated, or not indicated as the employee contends.  Municipality of Anchorage, v. Carter, 818 P.2d 661, 665 (Alaska 1991).  Because the board considers the employer’s evidence by itself and does not weigh the employee’s evidence against the employer’s rebuttal evidence, credibility of the parties and witnesses is not examined at this point.  Veco, Inc. v. Wolfer, 693 P.2d 865, 869-870 (Alaska 1985).  If the board finds the employer’s evidence is sufficient, the presumption of compensability drops out and the employee must prove his or her case by a preponderance of the evidence.  Miller v. ITT Arctic Services, 577 P.2d 1044, 1046 (Alaska 1978).  This means the employee must “induce a belief” in the minds of the board members the facts being asserted are probably true.  Saxton v. Harris, 395 P.2d 71, 72 (Alaska 1964).  At this point, the board weighs the evidence, determines what inferences to draw from the evidence, and considers the question of credibility.

ANALYSIS

Are a spinal cord/dorsal column stimulator and narcotic medication compensable treatment for Employee’s November 20, 1997 work injury?

The presumption of compensability applies to this issue.  Employee’s treating physician Dr. Brian James recommended, prescribed or provided the medical treatment at issue.  This evidence is sufficient to raise the presumption of compensability the prescribed or provided treatment is medically indicated.

Once the presumption is raised, Employer must rebut the presumption the treatment at issue is medically indicated with substantial evidence, which is viewed in isolation and without a determination of credibility.  Employer relies on the opinions of EIME physician Dr. Williamson-Kirkland and SIME physician Dr. Jennifer James, who opined Employee’s continued use of narcotic medication was not reasonable or necessary and was doing Employee more harm than good.  Dr. Williamson-Kirkland opined use of a spinal cord stimulator would not be helpful to Employee and would create more complications.  Dr. Jennifer James opined Employee did not meet the criteria for a dorsal column stimulator and treatment with such a stimulator would also do more harm than good.  The reports of Drs. Williamson-Kirkland and Jennifer James are substantial evidence rebutting the presumption because they unequivocally state use of a spinal cord stimulator and further narcotic medication is not medically indicated for treatment of Employee’s November 20, 1997 work injury.

Once Employer rebuts the presumption of compensability, Employee must prove his claim by a preponderance of the evidence.  Employee is unable to meet this burden.  Dr. Jennifer James’ report offers the most thorough and detailed analysis regarding whether use of a spinal cord stimulator and further narcotic medication is medically indicated.  Employee’s statement he no longer seeks a spinal cord/dorsal column stimulator and does not use narcotic medication further supports and corroborates Dr. James’ opinion.  Dr. James’ report is given the most weight.

The preponderance of evidence demonstrates use of a spinal cord stimulator and further narcotic medication is not medically indicated for treatment of Employee’s November 20, 1997 work injury.  This medical treatment is therefore not compensable.  Employee’s claim for a spinal cord/dorsal column stimulator and narcotic medication will be denied.

CONCLUSIONS OF LAW

Employee’s request for a spinal cord/dorsal column stimulator and narcotic medication is not medically indicated and will be denied.
ORDER

Employee’s claim for a spinal cord/dorsal column stimulator and narcotic medication is denied.

Dated in Anchorage, Alaska on December 30, 2011.
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APPEAL PROCEDURES

This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Effective November 7, 2005 proceedings to appeal must be instituted in the Alaska Workers’ Compensation Appeals Commission within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board. If a request for reconsideration of this final decision is timely filed with the Board, any proceedings to appeal must be instituted within 30 days after the reconsideration decision is mailed to the parties or within 30 days after the date the reconsideration request is considered denied due to the absence of any action on the reconsideration request, whichever is earlier. AS 23.30.127.

An appeal may be initiated by filing with the office of the Appeals Commission: (1) a signed notice of appeal specifying the board order appealed from and 2) a statement of the grounds upon which the appeal is taken.  A cross-appeal may be initiated by filing with the office of the Appeals Commission a signed notice of cross-appeal within 30 days after the board decision is filed or within 15 days after service of a notice of appeal, whichever is later.  The notice of cross-appeal shall specify the board order appealed from and the grounds upon which the cross-appeal is taken.  AS 23.30.128.

RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION

Within one year after the rejection of a claim, or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.
CERTIFICATION

I hereby certify the foregoing is a full, true and correct copy of the Final Decision and Order in the matter of JOHN HANDEL employee / applicant v. CITY OF THORNE BAY employer; ALASKA MUNICIPAL LEAGUE INSURANCE CO., insurer/defendants; Case No. 199728847; dated and filed in the office of the Alaska Workers’ Compensation Board in Anchorage, Alaska, on December       30, 2011.
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