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ALASKA WORKERS' COMPENSATION BOARD


P.O. Box 115512
Juneau, Alaska 99811-5512

	CHERYL J. FAULKNER, 

                                                  Employee, 

                                                     Applicant,

                                                   v. 

CY INVESTMENTS LLC,

                                                  Employer,

                                                    and 

LIBERTY NORTHWEST INSURANCE CO.,

                                                  Insurer,

                                                     Defendants.

	)

)

)

)

)

)

)

)

)
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)

)
	INTERLOCUTORY

DECISION AND ORDER

AWCB Case No. 201106503
AWCB Decision No. 11-0183

Filed with AWCB Anchorage, Alaska

on December 30, 2011


CY Investments’ (Employer) September 19, 2011 petition to compel Cheryl Faulkner (Employee) to sign and deliver releases and provide other discovery was heard on December 7, 2011 in Anchorage, Alaska.  Employee appeared telephonically, represented herself and testified.  Attorney Darryl Jacquot appeared and represented Employer and its workers’ compensation insurer.  The record closed at the hearing’s conclusion on December 7, 2011.


ISSUE
Employer contends it has a right to discovery arising from Employee’s two reported injuries, including a mental stress injury and sinusitis.  It contends it modified releases to conform to a prehearing conference agreement between the parties, sent them with other requests to Employee, but she never filed a petition for a protective order, signed and delivered the releases, or provided the requested discovery.  It seeks an order compelling Employee to sign and deliver the releases as required by law.

Employee concedes she has no excuse for not returning the releases, but was “overwhelmed” with paperwork and “kind of let it go.”  She was unable to find an attorney to assist her and did not understand what her legal obligations were, and desired to keep her medical records private.  Employee contends she has nothing to hide, but does not want to open her records to public view.

Shall Employee be ordered to sign and deliver Employer’s releases along with a list of her medical providers related to her stress injury?


FINDINGS OF FACT 

1) On May 17, 2011, Employee reported an injury on May 14, 2011, caused by “stress related to Hostile Environment” (Report of Occupational Injury or Illness, May 17, 2011).

2) The case number assigned to this injury is 201106503 (id.).

3) On May 17, 2011, Employee also separately reported “illness due to searching through companies [sic] offsite storage unit” on May 14, 2011 (Report of Occupational Injury or Illness, May 17, 2011, Employer’s Hearing Exhibit #1).

4) There is another agency file with an assigned case number 201106504, for this second injury (id.).

5) The second injury is “sinusitis” (Faulkner).

6) Employee’s two cases, 201106503 and 201106504, have not been judicially joined (Employer’s statements at hearing; record).

7) On May 20, 2011, Employee filed her injury report in case number 201106503 (Report of Occupational Injury or Illness, May 17, 2011).

8) The only case before this panel for decision is 201106503 (record).

9) Employee has filed no claim for benefits in this case (record).

10) The agency file in 201106503 contains no medical records (id.).

11) On June 13, 2011, Employee timely filed a petition for a protective order regarding releases she had received from an adjuster (Petition, June 10, 2011).

12) On August 16, 2011, the parties attended a prehearing conference at which Employee’s protective order petition was rendered moot, as the parties resolved their issues concerning the releases in question (Prehearing Conference Summary, August 16, 2011).  

13) On August 17, 2011, Employer sent Employee a letter, another set of releases for her review and signature, and a blank list for her to list her medical providers.  The letter advised Employee of her obligation to sign and deliver the releases and her right to file a petition for a protective order (letter, August 17, 2011).

14) Employee neither signed and delivered the releases and list nor filed a petition seeking a protective order (Faulkner; record).

15) On October 25, 2011, Employer attended a prehearing conference, but Employee did not attend, and the board’s designee could not contact her.  The designee did not make any orders concerning discovery, but set Employer’s September 19, 2011 petition to compel for hearing on December 7, 2011 (Prehearing Conference Summary, October 25, 2011).

16) At hearing on December 7, 2011, Employer’s August 17, 2011 letter to Employee with attachments, including the subject releases and list, was accepted into evidence with no objection from Employee as Employer’s Hearing Exhibit #1 (record).

17) Employer’s Hearing Exhibit #1 includes releases related to both “sinusitis,” which is not the injury before this panel, and “stress,” which is the injury slated for hearing; it also included blank lists for medical providers and employment history (id.).

18) Employee was uncertain whether she would sign the subject releases because she did not understand her rights and obligations (Faulkner).

19) Employee has incurred medical expenses in respect to this case (id.).

PRINCIPLES OF LAW

AS 23.30.001.  Intent of the legislature and construction of chapter.  It is the intent of the legislature that

1) this chapter be interpreted so as to ensure the quick, efficient, fair, and predictable delivery of indemnity and medical benefits to injured workers at a reasonable cost to . . . employers. . . . 

The board may base its decision not only on direct testimony, medical findings, and other tangible evidence, but also on the board’s “experience, judgment, observations, unique or peculiar facts of the case, and inferences drawn from all of the above.”  Fairbanks North Star Borough v. Rogers & Babler, 747 P.2d 528, 533-34 (Alaska 1987).

AS 23.30.005.  Alaska Workers’ Compensation Board. . . .

. . .

(h) The department shall adopt rules for all panels, and . . . shall adopt regulations to carry out the provisions of this chapter.  The department may by regulation provide for procedural, discovery, or stipulated matters to be heard and decided by the commissioner or a hearing officer designated to represent the commissioner rather than a panel.  If a procedural, discovery, or stipulated matter is heard and decided by the commissioner or a hearing officer designated to represent the commissioner, the action taken is considered the action of the full board on that aspect of the claim.  Process and procedure under this chapter shall be as summary and simple as possible. . . . 

AS 23.30.107. Release of information.  (a) Upon written request, an employee shall provide written authority to the employer, carrier, rehabilitation specialist, or reemployment benefits administrator to obtain medical and rehabilitation information relative to the employee’s injury.  The request must include notice of the employee’s right to file a petition for a protective order with the division and must be served by certified mail to the employee’s address on the notice of injury or by hand delivery to the employee.  This subsection may not be construed to authorize an employer, carrier, rehabilitation specialist, or reemployment benefits administrator to request medical or other information that is not applicable to the employee’s injury. 

(b) Medical or rehabilitation records in an employee’s file maintained by the division or held by the board are not public records subject to public inspection and copying under AS 40.25.  This subsection does not prohibit 

(1) the reemployment benefits administrator, the division, the board, or the department from releasing medical or rehabilitation records in an employee’s file, without the employee’s consent, to a physician providing medical services under AS 23.30.095(k) or 23.30.110(g), a party to a claim filed by the employee, or a governmental agency; or 

(2)  the quoting or discussing of medical or rehabilitation records contained in an employee’s file during a hearing on a claim for compensation, or in a decision and order of the board. 

(c) The division my not assemble, or provide information respecting, individual records for commercial purposes that are outside the scope of this chapter.

AS 23.30.108.  Prehearings on discovery matters; objections to requests for release of information; sanctions for noncompliance. (a) If an employee objects to a request for written authority under AS 23.30.107, the employee must file a petition with the board seeking a protective order within 14 days after service of the request.  If the employee fails to file a petition and fails to deliver the written authority as required by AS 23.30.107 within 14 days after service of the request, the employee’s rights to benefits under this chapter are suspended until the written authority is delivered. 

(b) If a petition seeking a protective order is filed, the board shall set a prehearing within 21 days after the filing date of the petition.  At a prehearing conducted by the board’s designee, the board’s designee has the authority to resolve disputes concerning the written authority.  If the board or the board’s designee orders delivery of the written authority and if the employee refuses to deliver it within 10 days after being ordered to do so, the employee’s rights to benefits under this chapter are suspended until the written authority is delivered.  During any period of suspension under this subsection, the employee’s benefits under this chapter are forfeited unless the board, or the court determining an action brought for the recovery of damages under this chapter, determines that good cause existed for the refusal to provide the written authority. 

(c) At a prehearing on discovery matters conducted by the board’s designee, the board’s designee shall direct parties to sign releases or produce documents, or both, if the parties present releases or documents that are likely to lead to admissible evidence relative to an employee’s injury.  If a party refuses to comply with an order by the board’s designee or the board concerning discovery matters, the board may impose appropriate sanctions in addition to any forfeiture of benefits, including dismissing the party’s claim, petition, or defense.  If a discovery dispute comes before the board for review of a determination by the board’s designee, the board may not consider any evidence or argument that was not presented to the board’s designee, but shall determine the issue solely on the basis of the written record.  The decision by the board on a discovery dispute shall be made within 30 days.  The board shall uphold the designee’s decision except when the board’s designee’s determination is an abuse of discretion.

AS 23.30.107(a) and §108(c) reference an employee’s “injury,” not “claim,” in relation to informal discovery procedures.  The summary and simple legislative intent behind these sections contemplates an employer’s ability to investigate an injury informally, which right arises with the report of an injury.  A pending workers’ compensation claim is not a condition precedent to an Employee’s obligation to sign and deliver a medical record release.  Citro v. Municipality of Anchorage, AWCB Decision No. 10-0087 (May 20, 2010).

AS 23.30.108(c) gives the board designee at a prehearing responsibility to decide all discovery issues at the prehearing conference level, with a right of both parties to seek Board review.  Smith v. CSK Auto, Inc., AWCAC Final Decision, Appeal No. 05-006 (January 27, 2006).  
AS 23.30.108(c) and AS 23.30.135 allow for claim dismissal if an employee willfully obstructs discovery, although this sanction “is disfavored in all but the most egregious circumstances.”  McKenzie v. Assets, Inc., AWCB Decision No. 08-0109 (June 11, 2008).  

AS 23.30.135.  Procedure before the board.  (a) In making an investigation or inquiry or conducting a hearing the board is not bound by common law or statutory rules of evidence or by technical or formal rules of procedure, except as provided by this chapter.  The board may make its investigation or inquiry or conduct its hearing in the manner by which it may best ascertain the rights of the parties. . . .

8 AAC 45.065. Prehearings.  (a) After a claim or petition has been filed, a party may file a written request for a prehearing, and the board or designee will schedule a prehearing.  Even if a claim, petition, or request for prehearing has not been filed, the board or its designee will exercise discretion directing the parties or their representatives to appear for a prehearing.  At the prehearing, the board or designee will exercise discretion in making determinations on 

(1) identifying and simplifying the issues; . . .

. . .

(6) the relevance of information requested under AS 23.30.107 (a) and 
AS 23.30.108; 

. . .

(10) discovery requests; 

(11) the closing date for discovery;. . . .

. . .

(c) After a prehearing the board or designee will issue a summary of the actions taken at the prehearing, the amendments to the pleadings, and the agreements made by the parties or their representatives.  The summary will limit the issues for hearing to those that are in dispute at the end of the prehearing. Unless modified, the summary governs the issues and the course of the hearing. . . .

. . .

(h) Notwithstanding the provisions of (d) of this section, a party may appeal a discovery order entered by a board designee under AS 23.30.108 by filing with the board a petition in accordance with 8 AAC 45.050 that sets out the grounds for the appeal and an affidavit of readiness for hearing on the petition under 
AS 23.30.110(c).  Unless a petition and an affidavit of readiness for hearing is filed under this subsection no later than 10 days after the date of service of the prehearing summary and discovery order from which the party appeals, the board designee’s discovery order is final. 

8 AAC 45.095. Release of information.  (a) An employee who, having been properly served with a request for release of information, feels that the information requested is not relevant to the injury must, within 14 days after service of the request, petition for a prehearing under 8 AAC 45.065.

(b) If after a prehearing the board or its designee determines that information sought from the employee is not relevant to the injury that is the subject of the claim, a protective order will be issued. 

(c) If after a prehearing an order to release information is issued and an employee refuses to sign a release, the board will, in its discretion, limit the issues at the hearing on the claim to the propriety of the employee’s refusal.  If after the hearing the board finds that the employee’s refusal to sign the requested release was unreasonable, the board will, in its discretion, refuse to order or award compensation until the employee has signed the release. 

If a party unreasonably refuses to provide information, AS 23.30.108(c) and AS 23.30.135 grant broad, discretionary authority to make orders assuring parties obtain the relevant evidence necessary to litigation.  Bathony v. State of Alaska, D.E.C., AWCB Decision No. 98-0053 (March 18, 1998).

Granus v. Fell, AWCB Decision No. 99-0016 (January 20, 1999), provided guidance in discovery matters by defining the term “relevant” as set forth in AS 23.30.107(a) as follows:  
 
We frequently look to the Alaska Rules of Civil Procedure for guidance in interpreting our procedural statutes and regulations.   Civil Rule 26(b) (1) governs the general scope of discovery in civil actions and provides in pertinent part, ‘[p]arties may obtain discovery regarding any matter, not privileged which is relevant to the subject matter involved in the pending action. . . .  The information sought need not be admissible at trial if the information sought appears reasonably calculated to lead to the discovery of admissible evidence.’ 

We find the definition of ‘relevant’ for discovery purposes in Civil Rule 26(b)(1) is persuasive as to the meaning and legislative intent of the phrases ‘relative to employee’s injury’ and ‘that relate to questions in dispute’ used in AS 23.30.107(a) and AS 23.30.005(h), respectively.  The Civil Rules favor liberal and wide-ranging discovery.  We are mindful our jurisdiction is much narrower than that of courts.  However, the scope of evidence we may admit and consider in deciding those narrow issues is broader.  Information which would be inadmissible at trial, may nonetheless be discoverable if it is reasonably calculated to lead to admissible evidence.  Under our relaxed rules of evidence, discovery should be at least as liberal as in a civil action and the relevancy standards should be at least as broad.
 
To be admissible at hearing, evidence must be ‘relevant.’  However, we find a party seeking to discover information need only show the information appears reasonably calculated to lead to the discovery of evidence admissible at hearing.  Smart v. Aleutian Constructors, AWCB Decision No. 98‑0289 (November 23, 1998).
 
Granus used by analogy the legal concept “relevancy” in its determinations about the scope of discoverable information.  Relevancy describes a logical relationship between a fact and a question at issue in a case. Thus, relevancy and “discoverability” of a fact is its tendency to establish a material proposition.  Granus utilized a two-step process to determine the relevance of information sought.  The first step is to identify matters in dispute.  The second step is to decide whether the information sought is relevant as it is “reasonably calculated” to lead to facts that will have a tendency to make a disputed issue, identified in step one, more or less likely.  Granus stated:

The central question in determining if we have the power to compel the signing of a release is whether the information being sought is reasonably calculated to lead to the discovery of facts that are ‘relevant’ to Employee’s injury or a question in dispute.  The burden of demonstrating the relevancy of information being sought rests with the proponent of the release, in this case with Employer.

The Commentary to Alaska Evidence Rule 401 explains:

[r]elevancy is not an inherent characteristic of any item of evidence but exists only as a relation between an item of evidence and a matter properly provable in the case.  Does the item of evidence tend to prove the matter sought to be proved?  Whether the relationship exists depends upon principles evolved by experience or science, applied logically to the situation at hand (citations omitted).

To be admissible as evidence under the Alaska Evidence Rules, the relevancy relationship need not be strong: ‘relevant evidence means evidence having any tendency to make the existence of any fact that is of consequence to the determination of the action more probable or less probable than it would be without the evidence.’  Granus.

The first step in determining whether information sought to be released is relevant, is to analyze what matters are ‘at issue’ or in dispute in the case.  This is done by primarily looking to the parties’ pleadings and the prehearing conference summaries to ascertain the specific benefits Employee is claiming, and defenses Employer has raised to these claims.  Next, the elements which must be proven to establish Employee’s entitlement to each benefit claimed and the elements of any affirmative defense Employer asserts are reviewed, to determine what propositions are properly the subject of proof or refutation in the case.  It is also necessary to review the available evidence to determine if there are specific material facts in dispute and whether the information being sought may be relevant to the cross examination of a potential witness.  Weseman v. Dairy Queen of Anchorage, Inc., AWCB Decision No. 90‑0027 (February 23, 1990).  This analysis will yield a list of material issues in the case.

In the second step it must be decided whether the information Employer seeks is relevant for discovery purposes; that is, whether it is reasonably “calculated” to lead to facts that will have any tendency to make a question at issue in the case more or less likely.  In other words, information is relevant for discovery purposes, if it is reasonably “calculated” to lead to facts that are relevant for evidentiary purposes.  In interpreting the meaning of “relevant” in the context of discovery, precedent states:

We believe that the use of the word ‘relevant’ in this context should not be construed as imposing a burden on the party seeking the information to prove beforehand, that the information sought in its investigation of a claim is relevant evidence which meets the test of admissibility in court.  In many cases the party seeking information has no way of knowing what the evidence will be, until an opportunity to review it has been provided.

Schwab v. Hooper Electric, AWCB Decision No. 87‑0322 (December 11, 1987) (quoting Green v. Kake Tribal Corp., AWCB No. 87‑0149 (July 6, 1987)).  Based on the policy favoring liberal discovery, “calculated” to lead to admissible evidence means more than a mere possibility, but not necessarily a probability, the information to be released will lead to admissible evidence.  Black’s Law Dictionary, (3rd ed. 1969) at 225, defines “calculated” as “an act which may produce a certain effect, whether intended or not; fitted adapted or suited. . . . Likely or intended. . . .”  The American Heritage Dictionary of the English Language 3rd. Ed., Houghton Mifflin Co., New York, 1992, defines “calculated” as “1.  Determined by mathematical calculation.  2. Undertaken after careful estimation of the likely outcome.  3. Made or planned to accomplish a certain purpose; deliberate.  4. Likely; apt.”  For a discovery request to be reasonably “calculated,” it must be based on a deliberate and purposeful design to lead to admissible evidence, and that design must be both reasonable and articulable.  The proponent of a release must be able to articulate a reasonable nexus between the information sought to be released and evidence that would be relevant to a material issue in the case.  In the Matter of Mendel, 897 P.2d 68, 73 (Alaska 1995).

To be “reasonably” calculated to lead to admissible evidence, both the scope of information within the release terms and the time periods it covers must be reasonable.  In Russell v. University of Alaska, AWCB Decision No. 88‑0241 (September 16, 1988), aff’d as modified, Russell v. University of Alaska, 3AN‑88‑10313 Civil (October 5, 1990), the employee voluntarily signed a general medical release going back two years prior to the alleged carbon monoxide exposure injury.  The superior court reversed the board’s order compelling the employee to execute a general medical release unlimited in time.  Instead, the court ordered the employee to sign a release unlimited in time, but limited to medical records relating to carbon monoxide exposure, the physical complaints the employee attributed to exposure and specific mental disorders that may cause similar symptoms.  The nature of an employee’s injury, the evidence thus far developed, and the specific disputed issues in the case determine whether the scope of information sought and period of time covered by a release are reasonable.  Cole v. Anchorage School District, AWCB Decision No. 93‑0311 (February 9, 1993).
Parker v. Carr’s Quality Centers, AWCB Decision No. 02-0086 (May 8, 2002) provided an example of when a protective order can be appropriate:

At the hearing, the employee argued her psychological records are not relevant to the disputed issues in this matter; thus, the Board Designee did not abuse her discretion when she granted Employee’s petition for a protective order.  The employee also opposed the employer’s request for a psychological EME on the basis it was, once again, irrelevant, and the employer was merely ‘fishing.’  The employee emphasized she has no claim for a psychological injury.

On the other hand, the employer argued the employee’s own physicians, Dr. Stinson and Dr. Trombley, placed the employee’s psychological condition at issue in this case. . . .  

Based upon these facts and arguments, Parker concluded:

We find the employer’s request for a release or [sic] prior psychological records is not related to the employee’s injury under AS 23.30.107(a).  We understand there is a psychological component to the IDET procedure issue. . . .  However, we are not convinced the employee’s prior psychological records are relevant to whether she is currently a good candidate for the IDET procedure.  Thus, we affirm Designee Cohen’s March 19, 2002 determination granting the employee’s petition for a protective order for psychological records prior to her date of injury. . . . (emphasis in original).

Cook v. Welcome Home, Inc., AWCB Decision No. 04-0224 at 3 (September 22, 2004) found:

Information is discoverable under the Workers’ Compensation Act if it is ‘relative’ to the employee’s injury or claim.  ‘We have reached the conclusion that ‘relative to the employee’s injury’ need only have some relationship or connection to the injury.’  Smith v. Cal Worthington Ford, Inc., AWCB Decision No. 94-0091 at 3 (April 15, 1994).  The Langdon Court has noted the broad, liberal discovery provisions that exist in Alaska:

The broad policy of all of our rules permitting discovery is to eliminate surprise at the trial and to make it convenient for the parties to find and preserve all available evidence concerning the facts in issue, thereby encouraging the settlement or expeditious trial of litigation. . . .  Counsel have been retained by their clients to bring about an early favorable end to the litigation.  They do not acquire property rights in the contents of the written statements they obtain.  Experience has proved that the ends of justice are more likely to be served by liberal rules of discovery requiring full disclosure of all unprivileged relevant matter.  No purpose of the rule is to reward diligent counsel in a manner that could result in the suppression of knowledge of relevant facts. 

Langdon, 752 P.2d 999 at 1007, n.13 (citing Miller v. Harpster, 392 P.2d 21, 23-24 (Alaska 1964)).  Hyder v. Jayne Fortson, M.D., AWCB No. 04-0185 (July 29, 2004), ordered the employee to produce discovery going back to 1994 related to all conditions.  Hyder required the information be relevant.  

ANALYSIS

Shall Employee be ordered to sign and deliver Employer’s releases along with a list of her medical providers related to her stress injury?

The only case before this panel is number 201106503, which is a mental stress case.  Therefore, this decision cannot address discovery issues related to case 201106504, as the two cases were never judicially joined and the issues for hearing are limited to those listed in the controlling prehearing conference summary.  8 AAC 45.065(a) and (c).  As there were no discovery orders made at prehearing, there is no designee discretion for the panel to review, and Employee’s failure to sign and deliver the subject releases, at this point, is not a violation of any order directing her to do so.  
8 AAC 45.065(h).  Neither Employer nor Employee sought modification of the prehearing conference summary, or appealed the summary’s lack of discovery rulings.  Nevertheless, Employee is encouraged to review the cited legal authority, above, and consider it in light of her duty to provide discovery in this case, as well as any other case.

As there were no prehearing discovery orders, and no appeal concerning this, this matter comes before this panel in a somewhat awkward fashion.  Ordinarily, discovery orders are made at the prehearing level and parties are free to appeal orders with which they disagree.  As neither of these procedures occurred, a solution in this case would be to remand the matter back to the designee to hold another prehearing and make discovery orders.  However, such a procedure in this unusual situation is not necessary.  In the interest of providing a summary and simple procedure and interpreting the Act and regulations to ensure a quick, efficient, fair and predictable delivery of any potential benefits at a reasonable cost to Employer, this decision will issue an order concerning the releases and other discovery attached to Employer’s August 17, 2011 letter.

Workers’ compensation cases are supposed to be summary and simple administrative procedures.  As stated above, the law intends to ensure quick, efficient, fair, and predictable delivery of indemnity and medical benefits to injured workers at reasonable cost to employers.  To further this goal, the law provides for informal discovery, after a report of injury, but before a workers’ compensation claim is filed.  Included in informal discovery is a requirement injured workers promptly sign and deliver medical record releases so employers may investigate injuries.

Employee filed an injury report and on August 17, 2011, was properly served with a medical release and other discovery related to her mental stress case and asked to sign, complete and deliver it.  She was given proper instructions about her right to file a petition seeking a protective order if she thought the releases were unlawful.  Employee had previously filed and served such a petition, but when Employer provided revised releases, she neither signed and returned the releases nor filed another petition for a protective order.  Employee had no excuse for this lapse, other than she felt overwhelmed by the paperwork.  Such feelings are understandable as Employee is not represented by an attorney, and the workers’ compensation system can be daunting for a lay person.  However, Employer still has the right to investigate her mental stress injury and needs a release to obtain documents and evidence related to her case.  The fact she has not yet filed a claim, and is seeking no particular benefits at this time is immaterial for release of medical information.  Employer has the right to discover medical information so if Employer finds evidence her mental stress is a compensable, work-related condition, it can mitigate its losses by requiring Employee to get appropriate medical care for her injury.  Furthermore, Employer or her medical providers may submit bills for payment, which Employer would need to investigate before deciding whether to pay or controvert.  Thus, Employee’s medical records related to mental health and stress issues are discoverable at this point.

However, as Employee has filed no claim in this case, her employment history, tax records, Social Security earnings, and other workers’ compensation cases not related to mental health issues, are not relevant to her medical condition and history or likely to lead to discoverable and admissible evidence, at this time.  She will not be ordered the sign and return these releases.  If Employee files a claim for benefits, she may be required to sign these releases in the future.  Employee will be ordered to sign a workers’ compensation records release limited to mental health or stress injuries.

Accordingly, Employee will be directed to sign and deliver the “Release of Medical Information” for “stress,” and the “List of Medical Providers” attached to Employer’s August 17, 2011 letter, within 14 days.  She will also be directed to sign a modified workers’ compensation records release limited to mental health or stress injuries.  She will not be ordered to sign or complete any other document attached to Employer’s August 17, 2011 letter, at this time.

Employee is advised she may contact a technician at the division’s offices for information about her case, at no charge.  She is advised she has the right to file a petition for a protective order and seek recovery of any medical records disclosed by her medical providers in excess of those allowable by the releases she is ordered to sign, under AS 23.30.108(d-e).  

Employee is further advised failure to comply with this decision may result in sanctions pursuant to AS 23.30.108(a-c), up to and including suspension of her rights to benefits, forfeiture of those benefits, and possible dismissal of any claims she may file, for failure to provide discovery.

CONCLUSIONS OF LAW
Employee shall be ordered to sign and deliver Employer’s releases along with a list of her medical providers related to her stress injury.

ORDER
1) Employer’s September 19, 2011 petition to compel is granted in part and denied in part.

2) Employee is ordered to sign and deliver to Employer’s counsel the “Release of Medical Information” for “stress,” and complete and deliver the “List of Medical Providers” attached to Employer’s August 17, 2011 letter.
3) Employee is ordered to sign a modified workers’ compensation records release limited to mental health and stress cases, when a modified release is provided by Employer.
4) Employee is ordered to sign and return the medical release, and complete and return the medical provider list, both referenced in paragraph two, above, to Employer’s counsel, within 14 days of the date of this decision and order.
5) Employee is ordered to sign and return to Employer’s counsel the modified workers’ compensation records release referenced in paragraph three, above, within 14 days of the date Employer provides the modified release.
6) Employee is not required to sign or complete any other release or document attached to Employer’s August 17, 2011 letter, at this time.
7) Jurisdiction is reserved to resolve any disputes.
Dated in Anchorage, Alaska on December 30, 2011.
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RECONSIDERATION
A party may ask the board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION
Within one year after the rejection of a claim, or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, a party may ask the board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.

PETITION FOR REVIEW

Under Monzulla v. Voorhees Concrete Cutting, 254 P.3d 341 (Alaska 2011), a party may seek review of an interlocutory or other non-final Board decision and order.  Within 10 days after service of the Board’s decision and order a party may file with the Alaska Workers’ Compensation Appeals Commission a petition for review of the interlocutory or other non-final Board decision and order.  The commission may or may not accept a petition for review and a timely request for relief from the Alaska Supreme Court may also be required.

CERTIFICATION

I hereby certify the foregoing is a full, true and correct copy of the Interlocutory Decision and Order in the matter of CHERYL J. FAULKNER employee / applicant v. CY INVESTMENTS LLC, employer; LIBERTY NORTHWEST INSURANCE CO, insurer / defendants; Case No. 201106503; dated and filed in the office of the Alaska Workers’ Compensation Board in Anchorage, Alaska, and served upon the parties on December 30, 2011.
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