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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 115512
Juneau, Alaska 99811-5512

	LUIS A. NUNEZ, 

                                 Employee, 

                                      Applicant,

                                                 v. 

NORQUEST SEAFOODS, INC.,

                                  Employer,

                                                  and 

LIBERTY MUTUAL FIRE 

INSURANCE CO.,

                                   Insurer,

                                        Defendants.
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	FINAL DECISION AND ORDER

AWCB Case No.  200415327
AWCB Decision No. 12-0001

Filed with AWCB Juneau, Alaska

On January 5, 2012


Luis Nunez’s (Employee) June 7, 2010 workers’ compensation claim was heard on December 6, 2011, in Juneau, Alaska.  Employee appeared, represented himself, and testified.  Attorney Jeffrey Holloway represented Norquest Seafoods Inc. (Employer).  Joel Bloom with Adept Interpreting acted as translator for the hearing.  The record closed at the hearing’s conclusion on December 6, 2011.

ISSUES

Employer contends Employee’s workers’ compensation claim (WCC) for permanent partial impairment (PPI) benefits should be barred under AS 23.30.105(a).  

Employee contends he timely pursued his claim under California law.  He contends, therefore, his PPI claim should not be denied or barred by AS 23.30.105(a).

1) Is Employee’s PPI claim barred under AS 23.30.105(a)?

Employee contends he is entitled to PPI benefits based on the report of David Easley, M.D., who assessed a 13 percent PPI rating under the American Medical Association Guides to the Evaluation of Permanent Impairment, Fifth Edition (AMA Guides).

Employer contends Employee initially pursued his workers’ compensation claim under California workers’ compensation law, it paid Employee PPI benefits under California law, and these payments must be credited against any PPI benefits awarded Employee in his Alaska case.

2) Is Employee entitled to PPI benefits under Alaska law?


FINDINGS OF FACT

A review of the entire record establishes the following facts and factual conclusions by a preponderance of the evidence:

1) In 2003, Employer hired Employee in California to work at its seafood processing plant in Petersburg, Alaska.  (Employee Hearing Testimony).
2) On August 15, 2004, Employee was injured in Petersburg, Alaska while working for Employer.  Employee was pulling totes of fish when he developed pain in his back and lower extremities.  (Employee Hearing Testimony; Report of Injury, September 13, 2004; Chart Note, Sharon Junge, M.D., August 19, 2004).
3) In September 2004, Employee returned to California.  (Employee Hearing Testimony).
4) On November 29, 2004, Stuart May, M.D., interpreted a magnetic resonance imaging (MRI) scan of Employee’s lumbosacral spine.  The MRI impression was mild multifactorial stenosis of the central spinal canal secondary to disc bulging eccentric to the left, effacing the thecal sac in the region of the left L4 nerve rootlet; 5 MM left paracentral disc protrusion compromising the lateral recess in the region of the left L5 nerve rootlet along with mild right foraminal narrowing and mild central canal compromise; mild foraminal narrowing bilaterally, slightly greater on the right, with effacement of the right L5 nerve rootlet.  (MRI Report, Dr. May, November 29, 2004).
5) On January 12, 2005, orthopedic surgeon Richard Zimmerman, M.D., examined Employee for an employer’s independent medical evaluation (EIME).  Dr. Zimmerman diagnosed acute herniated lumbar disc at L4-5 on the left side compromising the left lumbar nerve and a smaller disc at L5-S1 with beginning compromise of the S1 nerve at that level.  Dr. Zimmerman opined Employee’s conditions were caused by the work injury.  He also opined Employee was not medically stable but would have permanent impairment resulting from the work injury.  Dr. Zimmerman declined to estimate a PPI rating under the AMA Guides, stating, “As to the permanent partial disability, I am unable to estimate that now and will leave that to the treating surgeon at the time that the claimant is recovered enough to attempt work.”  (EIME Report at 4-6, Dr. Zimmerman, January 12, 2005).

6) In spring 2005, Employee filed a California WCC and pursued workers’ compensation benefits under California law.  (Employee Hearing Testimony).

7) On November 16, 2005, Employee’s treating physician Jacob Rabinovich, M.D., provided an 8 percent whole person impairment rating under the AMA Guides.  He opined Employee qualified for Lumbar DRE Category II, stating Employee had significant muscle spasm, multilevel disc bulges on the MRI scan and radiculopathy confirmed with neurodiagnostic tests.  (Impairment Rating Report, Dr. Rabinovich, November 16, 2005).

8) On September 17, 2007, Employee was rated by an independent physician chosen by the California Workers’ Compensation Appeals Board.  California Qualified Medical Evaluator and orthopedic surgeon David Easley, M.D., provided a 13 percent whole person impairment rating under the AMA Guides.  He opined Employee qualified for Lumbar DRE Category III, stating Employee had significant signs of radiculopathy with the dermatomal pain and/or in a dermatomal distribution sensory loss, sensory loss, loss of relevant reflexes, loss of muscle strength, or measured unilateral atrophy above or below the knee compared to the measurements on the contralateral side at the same location; and impairment may be verified by electrodiagnostic findings.  (Impairment Rating Report, Dr. Easley, September 17, 2007; Answer at 2, August 13, 2010).

9) Employer accepted Dr. Easley’s rating and paid Employee $17,310.02 in permanent partial impairment benefits under California law.  Although a 13 percent PPI rating initially equates to $20,050.00 under California law, the amount is subsequently adjusted under California law after consideration of various factors, and then converted to a dollar amount.  Employee’s adjusted dollar amount was $17,310.02.  Employer submitted a spreadsheet evidencing amounts paid to Employee under California law.  The spreadsheet included non-PPI payments.  Employer was unable to identify what the other payments compensated Employee for, and consequently, the unidentified payments are not included in the amount credited against Employee’s Alaska PPI award.  (Amended Answer at 2, August 13, 2010; Employer Hearing Brief at 2 & Exhibit 3; Employee Hearing Testimony).

10) On June 7, 2010, Employee filed a WCC for PPI and transportation benefits under Alaska law.  (WCC, June 7, 2010).

11) On August 13, 2010, Employer filed an answer to Employee’s claim and asserted, among other defenses, Employee’s Alaska PPI claim is barred by AS 23.30.105.  It contended Employee’s claim should be denied because benefits were paid under California law and Alaska law requires an evaluation under the Sixth Edition of the AMA Guides.  It also asserted an offset for the $17,310.02 in PPI benefits it paid under California law.  (Answer, August 13, 2010).

12) At hearing, the parties stipulated the only issue for hearing was Employee’s PPI claim because Employee had submitted supporting documentation for, and Employer had paid, Employee’s transportation costs claim.  Employee also stipulated the Fifth Edition of the AMA Guides, and not the Sixth Edition, was the correct edition for the PPI rating conducted in 2007.  (Employer Hearing Representations).

13) Under Alaska law, a 13 percent PPI rating equates to $23,010.00 in PPI benefits.  
AS 23.30.190.

PRINCIPLES OF LAW

AS 23.30.001. Intent of the legislature and construction of chapter.  It is the intent of the legislature that

(1) this chapter be interpreted so as to ensure the quick, efficient, fair, and predictable delivery of indemnity and medical benefits to injured workers at a reasonable cost to the employers who are subject to the provisions of this chapter;

(2) workers’ compensation cases shall be decided on their merits except where otherwise provided by statute. . . .

The board may base its decision not only on direct testimony, medical findings, and other tangible evidence, but also on the board’s “experience, judgment, observations, unique or peculiar facts of the case, and inferences drawn from all of the above.”  Fairbanks North Star Borough v. Rogers & Babler, 747 P.2d 528, 533-34 (Alaska 1987).

AS 23.30.011. Extraterritorial coverage. 
. . .

(b) The payment or award of benefits under the workers’ compensation law of another state, territory, province, or foreign nation to an employee . . . is not a bar to a claim for benefits under this chapter; however, a claim under this chapter must be filed within the time limits set out in this chapter.  If compensation is paid or awarded under this section

(1) the medical and related benefits furnished or paid for by the employer under another workers’ compensation law on account of the injury or death shall be credited against the medical and related benefits to which the employee would have been entitled under this chapter had claim been made solely under this chapter;

(2) the amount of all income benefits paid or awarded the employee under another workers’ compensation law shall be credited against the total amount of income benefits which would have been due the employee under this chapter had claim been made solely under this chapter;

. . .

The Alaska Supreme Court has described PPI benefits as “income.”  See, e.g., Rydwell v. Anchorage School Dist., 864 P.2d 526, 529 (Alaska 1993).

AS 23.30.105.  Time for filing of claims. (a) The right to compensation for disability under this chapter is barred unless a claim for it is filed within two years after the employee has knowledge of the nature of the employee’s disability and its relation to the employment and after disablement . . . except that if payment of compensation has been made without an award on account of the injury or death, a claim may be filed within two years after the date of the last payment of benefits under AS 23.30.041, 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215.  It is additionally provided that, in the case of latent defects pertinent to and causing compensable disability, the injured employee has full right to claim as shall be determined by the board, time limitations notwithstanding.
The purpose of AS 23.30.105(a)’s limitation is to “protect the employer against claims too old to be successfully investigated and prosecuted.”  Morrison-Knudsen. Co. v. Vereen, 414 P.2d 536, 538 (Alaska 1966).  It is a claimant’s “inability to earn wages because of a work-related injury” which triggers the running of AS 23.30.105(a).  Egemo v. Egemo Construction Co., 998 P.2d 434, 439 (Alaska 2000).  In Vetter v. Alaska Workmen’s Compensation Board, 524 P.2d 264, 267 (Alaska 1974), the Alaska Supreme Court defined “compensation for disability” as a decrease in earning capacity due to a work-connected injury or illness.

AS 23.30.120 Presumptions. (a) In a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that 

(1) the claim comes within the provisions of this chapter; . . . .

Under AS 23.30.120(a)(1), benefits sought by an injured worker are presumed to be compensable.  Meek v. Unocal Corp., 914 P.2d 1276, 1279 (Alaska 1996).  The presumption of compensability is applicable to any claim for compensation under the workers’ compensation statute, including disability and medical benefits.  Municipality of Anchorage v. Carter, 818 P.2d 661, 665 (Alaska 1991); Meek, 914 P.2d at 1279; Moretz v. O’Neill Investigations, 783 P.2d 764, 766 (Alaska 1989); Olson v. AIC/Martin J.V., 818 P.2d 669, 675 (Alaska 1991). 

The application of the presumption involves a three-step analysis.  To attach the presumption of compensability, an employee must first establish a “preliminary link” between his or her injury and the employment.  See, e.g., Tolbert v. Alascom, Inc., 973 P.2d 603, 610 (Alaska 1999).  If the employee establishes the link, the presumption may be overcome when the employer presents substantial evidence the injury was not work-related.  Id. at 611.  An employer may rebut the presumption of compensability with an expert opinion the claimant’s work was probably not a substantial cause of the disability or need for medical treatment.  Gillispie v. B&B Foodland, 881 P.2d 1106, 1110 (Alaska 1994).  Because the board considers the employer’s evidence by itself and does not weigh the employee’s evidence against the employer’s rebuttal evidence, credibility of the parties and witnesses is not examined at this point.  Veco, Inc. v. Wolfer, 693 P.2d 865, 869-870 (Alaska 1985).  If the board finds the employer’s evidence is sufficient, the presumption of compensability drops out and the employee must prove his or her case by a preponderance of the evidence.  Miller v. ITT Arctic Services, 577 P.2d 1044, 1046 (Alaska 1978).  This means the employee must “induce a belief” in the minds of the board members the facts being asserted are probably true.  Saxton v. Harris, 395 P.2d 71, 72 (Alaska 1964).  At this point, the board weighs the evidence, determines what inferences to draw from the evidence, and considers the question of credibility.

If the facts of a case are not in dispute, the presumption of compensability is not applied.  Rockney v. Boslough Const. Co., 115 P.3d 1240, 1244 (Alaska 2005); Burke v. Houston Nana, LLC, 222 P.3d 851, 861 (Alaska 2010).

AS 23.30.122.  Credibility of witnesses. The board has the sole power to determine the credibility of a witness.  A finding by the board concerning the weight to be accorded a witness’s testimony, including medical testimony and reports, is conclusive even if the evidence is conflicting or susceptible to contrary conclusions.  The findings of the board are subject to the same standard of review as a jury’s finding in a civil action.

The board’s finding of credibility “is binding for any review of the Board’s factual findings.”  Smith v. CSK Auto, Inc., 204 P.3d 1001, 1008 (Alaska 2009).  The board has the sole power to determine witness credibility, and its findings about weight are conclusive even if the evidence is conflicting.  See, e.g., Harnish Group, Inc. v. Moore, 160 P.3d 146, 153 (Alaska 2007); Thoeni v. Consumer Electronic Services, 151 P.3d 1249, 1253 (Alaska 2007); Municipality of Anchorage v. Devon, 124 P.3d 424, 431 (Alaska 2005). 

AS 23.30.190. Compensation for permanent partial impairment; rating guides.  (a) In case of impairment partial in character but permanent in quality, and not resulting in permanent total disability, the compensation is $177,000 multiplied by the employee’s percentage of permanent impairment of the whole person.  The percentage of permanent impairment of the whole person is the percentage of impairment to the particular body part, system, or function converted to the percentage of impairment to the whole person as provided under (b) of this section.  The compensation is payable in a single lump sum, except as otherwise provided in AS 23.30.041, but the compensation may not be discounted for any present value considerations. 

(b)  All determinations of the existence and degree of permanent impairment shall be made strictly and solely under the whole person determination as set out in the American Medical Association Guides to the Evaluation of Permanent Impairment, except that an impairment rating may not be rounded to the next five percent.  The board shall adopt a supplementary recognized schedule for injuries that cannot be rated by use of the American Medical Association Guides. . . .

The term “permanent impairment” was newly introduced to the workers’ compensation statutes by the 1988 legislature in enacting Chapter 79, SLA 1988.  Rydwell v. Anchorage School Dist., 864 P.2d 526, 529 (Alaska 1993).  In Rydwell, the Alaska Supreme Court discussed the difference between disability ratings and impairment ratings.  It stated, “Disability ratings, as distinct from ratings based on the recently introduced concept of permanent impairment, are based on the worker’s loss of earning capacity and are not measured by any particular degree of medical impairment.”  Id. at 531.  It further stated, “Alaska’s statutory scheme does not use the AMA Guides to determine disability, which requires a discretionary analysis considering incapacity in relation to employment potential.  Alaska Statute 23.30.190 does, however, utilize the AMA Guides to provide a predictable standard for impairment, which measures the employee’s absolute physical capacity.”  Id. 

AS 23.30.395. Definitions.  In this chapter,

. . .
(16) ‘disability’ means incapacity because of injury to earn the wages which the employee was receiving at the time of injury in the same or any other employment; . . . .

ANALYSIS

1)  Is Employee’s claim for PPI benefits barred under AS 23.30.105(a)?

Employer contends AS 23.30.105(a) bars Employee’s PPI claim because Employee did not file a claim in Alaska within two years of his 2004 injury.  AS 23.30.105(a) bars “the right to compensation for disability” unless a claim for it is filed within two years after an employee has knowledge of the nature of the employee’s disability and its relation to the employment and after disablement.  AS 23.30.395(16) defines “disability” as “incapacity because of injury to earn the wages which the employee was receiving at the time of injury in the same or any other employment.”  Employer contends AS 23.30.105(a)’s time bar applies to all benefits except for medical benefits.  It also contends PPI benefits are “compensation for disability” under 
AS 23.30.105(a) because they compensate for loss of earning capacity.  Employer points to Vetter and Hewing v. Peter Kiewit & Sons, 586 P.2d 182, 186 (Alaska 1978) in support of its position PPI benefits are subject to AS 23.30.105(a)’s time bar.

The 1988 amendments to the Alaska Workers’ Compensation Act made sweeping changes to 
AS 23.30.190.  Rydwell, 864 P.2d  at 529; see also ch. 79, §§ 10, 34, SLA 1988.  The term “permanent impairment” was newly introduced to the workers’ compensation statutes by the 1988 legislature in enacting Chapter 79, SLA 1988.  Rydwell, 864 P.2d at 529.  In Rydwell, the Alaska Supreme Court discussed the difference between disability ratings and impairment ratings.  It stated, “Disability ratings, as distinct from ratings based on the recently introduced concept of permanent impairment, are based on the worker’s loss of earning capacity and are not measured by any particular degree of medical impairment.”  Id. at 531.  It further stated, “Alaska’s statutory scheme does not use the AMA Guides to determine disability, which requires a discretionary analysis considering incapacity in relation to employment potential.  Alaska Statute 23.30.190 does, however, utilize the AMA Guides to provide a predictable standard for impairment, which measures the employee’s absolute physical capacity.”  Id.

Hewing is inapplicable, as it addresses former AS 23.30.190, which provided for permanent partial disability (PPD) benefits and not PPI.  The PPD determination in Hewing involved loss of earning capacity rather than physical impairment alone.  Hewing, 586 P.2d at 185.  In Vetter, the Alaska Supreme Court interpreted AS 23.30.105(a).  It defined “compensation for disability” as a decrease in earning capacity due to a work-connected injury or illness.  Id. at 267.  In  Egemo v. Egemo Construction Co., 998 P.2d 434 (Alaska 2000), it held a claim for disability “is a written pleading requesting monetary compensation for the inability to earn wages because of a work-related injury or illness.”  Id. at 439.  (Emphasis in original).

Employee’s claim for PPI benefits is not a claim for compensation for “disability” as set forth in 
AS 23.30.105, and as defined by the Alaska Supreme Court in Rydwell, Vetter and Egemo.  See, e.g., Harig v. Kuukpik Arctic Catering LLC, Alaska Workers’ Comp. Bd. Dec. No. 07-0148 (June 6, 2007); Rushing v. Alaska Environmental Supply, Alaska Workers’ Comp. Bd. Dec. No. 03-0306 (December 24, 2003).  Employee has not filed a WCC in Alaska requesting monetary compensation for his inability to earn wages because of the work injury.  Employee is specifically requesting PPI benefits.  The Alaska Supreme Court made clear in Rydwell PPI is a relatively new concept, and is based not on a worker’s loss of earning capacity but instead on degree of medical impairment.  
AS 23.30.105(a) does not apply to Employee’s PPI claim, in accordance with the Alaska Supreme Court’s holdings in Rydwell, Vetter and Egemo, and the plain wording in AS 23.30.105(a) and 
AS 23.30.395(16).  Consequently, AS 23.30.105(a) does not bar Employee’s PPI claim.

2)  Is Employee entitled to PPI benefits?

Under AS 23.30.011(b)(2), the amount of all income benefits paid or awarded an employee under another workers’ compensation law shall be credited against the total amount of income benefits which would have been due the employee under this chapter had the claim been made solely under this chapter.  Employer accepted Dr. Easley’s 13 percent PPI rating and paid Employee $17,310.02 under California law.  There is no further factual dispute regarding Employee’s entitlement to PPI benefits or Employer’s liability for those benefits under Alaska law, other than the precise amount to be credited for benefits already paid under California law.  Under Alaska law, Employee is entitled to $23,010.00 in PPI benefits based on the 13 percent rating.  

Employer contends Employee’s Alaska PPI award should be credited $20,050.00, because it asserts a 13 percent PPI rating under California law is equivalent to this amount.  However, Employer acknowledges this amount is subsequently adjusted under California law, after consideration of various factors, and then converted to a dollar amount.  Employer Hearing Brief at 2.  Here, that adjusted dollar amount was $17,310.02.  Further, AS 23.30.011(b)(2) permits a credit for amounts paid or awarded.  The parties did not submit evidence of any award under California law and instead submitted evidence showing the amount actually paid Employee under California law for the 13 percent PPI rating was $17,310.02.  Applying the $17,310.02 already paid Employee, Employee is entitled to an additional $5,699.98 in PPI benefits under Alaska law.
CONCLUSIONS OF LAW

1) Employee’s PPI claim will not be barred under AS 23.30.105(a).

2) Employee is entitled to PPI benefits.

ORDER

1)  Employee’s PPI claim is not barred under AS 23.30.105(a).

2) Employee’s claim for PPI benefits is granted.  Employee is awarded $5,699.98 in PPI benefits under Alaska law.

Dated in Juneau, Alaska on January        , 2012.





ALASKA WORKERS’ COMPENSATION BOARD





Marie Y. Marx, Designated Chair





Bradley S. Austin, Member

APPEAL PROCEDURES

This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Effective November 7, 2005 proceedings to appeal must be instituted in the Alaska Workers’ Compensation Appeals Commission within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board. If a request for reconsideration of this final decision is timely filed with the Board, any proceedings to appeal must be instituted within 30 days after the reconsideration decision is mailed to the parties or within 30 days after the date the reconsideration request is considered denied due to the absence of any action on the reconsideration request, whichever is earlier. AS 23.30.127.

An appeal may be initiated by filing with the office of the Appeals Commission: (1) a signed notice of appeal specifying the board order appealed from and 2) a statement of the grounds upon which the appeal is taken.  A cross-appeal may be initiated by filing with the office of the Appeals Commission a signed notice of cross-appeal within 30 days after the board decision is filed or within 15 days after service of a notice of appeal, whichever is later.  The notice of cross-appeal shall specify the board order appealed from and the grounds upon which the cross-appeal is taken.  AS 23.30.128.

RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION

Within one year after the rejection of a claim, or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.

CERTIFICATION

I hereby certify the foregoing is a full, true and correct copy of the Final Decision and Order in the matter of LUIS A. NUNEZ employee / applicant v. NORQUEST SEAFOODS, INC., employer; LIBERTY MUTUAL FIRE INSURANCE CO., insurer / defendants; Case No. 200415327; dated and filed in the office of the Alaska Workers’ Compensation Board in Juneau, Alaska, on January             
, 2012.






Sue Reishus-O’Brien, Workers’ Compensation Officer
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