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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 115512
Juneau, Alaska 99811-5512

	TERRY MAHLBERG, 

                                               Employee, 

                                               Applicant

                                               v. 

MUNICIPALITY OF ANCHORAGE,

                                               Self-Insured

                                               Employer,

                                               
	)

)

)

)

)

)

)

)

)

)

)

)

)

)

)
)
	        FINAL DECISION AND ORDER

        AWCB Case No.  200919347

        AWCB Decision No.  12-0002 

         Filed with AWCB Anchorage, Alaska

         on January 5, 2012

	
	)
	


Terry Mahlberg’s (Employee) petition for imposition of a penalty for late paid medical benefits was heard on December 7, 2011, in Anchorage, Alaska.  Attorney Eric Croft represented Employee.  Attorney Trena Heikes represented the Municipality of Anchorage (Employer).  Law F. Henderson, Workers’ Compensation Risk Manager for Employer, and Richard Degenhardt, Jr., Ms. Heikes’ assistant, attended the hearing.  
Employer’s petition for hearing officer recusal, disseminated by email at 3:40 p.m. the afternoon prior to the hearing and filed at the hearing, was addressed as a preliminary matter.  After hearing Employer’s evidence and arguments for recusal, the hearing officer declined self-recusal.  After deliberating privately, the panel’s lay members also declined to recuse the hearing officer.  The underlying petition for a penalty then proceeded to hearing before the full panel.  The record was held open to allow Employee to file a response to Employer’s objections to Employee’s attorney fee affidavit.  The record closed on December 16, 2011.

ISSUES

Employer contends the hearing officer, having filed a grievance against Employer’s attorney in her former capacity as the Director of the Division of Workers’ Compensation, should be recused for a conflict of interest, bias or the appearance of impropriety.  Employee contends the applicable standard is whether the hearing officer can accord Employer a fair and impartial hearing, and there is no evidence to the contrary.  Employee further contends there is no evidence the hearing officer has any personal or financial interest in this case.

1.
Should the hearing officer be recused?

Employee contends Employer paid David Mulholland, D.C.’s bill for performing a permanent partial impairment (PPI) evaluation late, and a penalty is therefore owed.  Employer concedes its payment to Dr. Mulholland was late, but a penalty should not accrue because Dr. Mulholland never submitted the required Physician Report Form (07-6102).

2.
Does Employer owe a penalty for a late paid medical bill?

Employee contends he is entitled to an award of attorney fees and costs for prevailing on his petition for a penalty.  Employer contends since Employee cannot prevail, no award of fees or costs is due.

3.
Is Employee entitled to an award of attorney fees and costs?  If so, in what amounts?

FINDINGS OF FACT

Evaluation of the relevant record establishes the following facts and factual conclusions by a preponderance of the evidence:

1) On November 5, 2010, Mahlberg v. Municipality of Anchorage, AWCB Decision No. 10-0181 (Mahlberg I) issued. (Mahlberg I)

2) Mahlberg I determined Employee, a firefighter for Employer for 35 years, met the prerequisites for application of the firefighter presumption under AS 23.30.121, and by a preponderance of evidence proved his employment was the substantial cause of his prostate cancer, need for medical treatment and disability.  Employee was awarded the benefits he sought at that time: temporary total disability (TTD) benefits, medical costs, attorney fees and costs.  (id.)

3) Employer did not petition for reconsideration or modification, nor did it appeal Mahlberg I.   (Record).

4) On July 12, 2011, Dr. Mulholland performed a PPI evaluation.  He rated Employee with a 23% whole person permanent partial impairment resulting from his prostate cancer and subsequent prostatectomy.  (PPI Evaluation, July 12, 2011).

5) On July 19, 2011, Dr. Mulholland sent Employee a bill for $1,100.00 for his professional medical services performing the evaluation.  (Invoice, July 19, 2011).

6) On July 22, 2011, Patty Jones, legal assistant to Mr. Croft, filed and served on Employer an Affidavit of Service containing a medical summary, the July 12, 2011 PPI report, and Dr. Mulholland’s bill for services.  No Physician Report Form 07-6012 was attached.  (Stipulation of Facts, November 17, 2011).

7) On July 26, 2011, Employer received the Affidavit of Service with the stated attachments.  (id.)

8) Also on July 26, 2011, Employee filed a workers’ compensation claim (WCC) seeking payment for PPI, medical costs totaling $1,100.00, and attorney fees and costs.  (WCC).

9) Employer did not controvert the 23% impairment rating or Dr. Mulholland’s bill for services.  (Stipulation of Facts, November 17, 2011).

10) On August 2, 2011, pursuant to AS 23.30.190, Employer mailed a check to Employee in the amount of $40,710.00, representing the 23% impairment rating.  (id.)

11) On September 1, 2011, Employer mailed Dr. Mulholland a check for $1,100.00.  (id.)

12) On October 7, 2011, Employee notified the board by letter the PPI and fee for the PPI evaluation had been paid, but contended Dr. Mulholland was paid late.  Employee noted the only issues remaining for hearing were a penalty on the late payment to Dr. Mulholland, attorney fees and costs.  (Letter from Croft to Ringel, October 7, 2011).

13) At a prehearing conference on November 8, 2011, the matter was set for a December 7, 2011 hearing on the issues of penalty, attorney fees and costs.  (Prehearing Conference Summary, November 8, 2011).

14) At 3:40 p.m. on December 6, 2011, Employer, through its counsel Trena Heikes,  disseminated by email though did not file a petition to recuse the assigned hearing officer.  The petition alleged the assigned hearing officer filed a grievance against Ms. Heikes directly when she previously served as the Director of the Division of Workers’ Compensation, the hearing officer continued to pursue the grievance, and was seeking “significant financial gain in the form of overtime pay.”  The email and its attachments were sent to counsel for Employee, the assigned hearing officer, Chief of Adjudications Janel L. Wright, Director of the Division of Workers’ Compensation Michael Monagle, Employer’s workers’ compensation risk manager Law Henderson, and Ms. Heikes’ assistant Richard Degenhardt, Jr.  (Email with attachments, December 6, 2011).

15) Employer filed the petition for recusal at the hearing on December 7, 2011.  The petition was not accompanied by the Affidavit AS 44.62.450(c) requires.  Ms. Heikes agreed to swear to the facts contained in the petition in order that the petition be addressed, and was sworn in.  (Record).

16) The hearing officer asked Ms. Heikes if she was familiar with AS 39.52.140, a provision contained in the Alaska Executive Branch Ethics Act, and its implications with respect to her proposed testimony.  After reading the title of the statute, “Improper use or disclosure of information,” and asking if Ms. Heikes wished to continue, Ms. Heikes replied she did.  Ms. Heikes testified that in February 2010, while she was serving as the Director of the Division of Workers’ Compensation, the hearing officer filed a grievance against her personally based on changes Ms. Heikes instituted in the adjudications section of the Division.  She testified that while her petition alleged the hearing officer was continuing to pursue the grievance, and sought significant financial gain in the form of overtime pay as a result of her grievance, she had since learned the grievance had resolved, but argued there remained, if not bias against Employer on the hearing officer’s part, at least the appearance of bias or impropriety if the hearing officer remained on the panel.  (Record).

17) The hearing officer stated she did not file a grievance against Ms. Heikes seeking overtime pay in February 2010.  She stated the Alaska State Employees’ Association (ASEA), in April 2010, filed grievances on behalf of four hearing officers against the State of Alaska Department of Labor (State), not against Ms. Heikes personally.  The hearing officer stated the grievances had been resolved amicably, she had never personally sought overtime pay, and she received none.  The hearing officer disputed Ms. Heikes’ testimony that Ms. Heikes personally responded to the grievances, noting ASEA provided the involved hearing officers with copies of all correspondence and pleadings pertaining to the grievances, all of the State’s correspondence and pleadings were signed by either Chief of Adjudications Janel Wright, or Department of Administration personnel, and no responses reflected Ms. Heikes’ personal involvement.  If Ms. Heikes had been directly involved, she should have been aware the grievances were resolved to the parties’ satisfaction some time ago.  (Record).

18) The hearing officer stated she had no personal or financial interest in the outcome of this case, nor any personal or social relationship with either of the attorneys or the parties.  She stated she had no personal knowledge of disputed evidentiary facts in this case, nor had she prejudged the facts.  She assured the parties she bore no personal bias for or against either of the attorneys or the parties, she could fairly and impartially consider the facts and arguments, and she saw no impropriety or appearance of impropriety by her serving as the hearing officer and hearing panel chairperson.  The hearing officer declined to recuse herself, referring to applicable statutes, regulations and case law, and citing the Code of Hearing Officer Conduct provision that to recuse oneself where there is no basis for doing so is itself a violation of the code of conduct. (Record).

19) The hearing room was cleared to allow the lay panel members to deliberate privately.  After deliberating, the panel members found Ms. Heikes did not state definitively she believed the hearing officer was biased, no bias had been proven, no animosity appeared to exist between Ms. Heikes and the hearing officer, and the hearing officer had no personal or financial interest in this case.  The panel members denied Employer’s petition to recuse the hearing officer, concluding there was no evidence of bias nor the appearance of bias.   (Record).

20) Employee filed an Affidavit of Attorney Fees and Costs, seeking payment of actual attorney fees under AS 23.30.145(b), and costs, totaling $5,941.93.  (Affidavit of Fees and Costs, November 30, 2011).

PRINCIPLES OF LAW

AS 23.30.095.  Medical treatments, services, and examinations.  (a) The employer shall furnish medical, surgical, and other attendance or treatment, nurse and hospital service, medicine, crutches, and apparatus for the period which the nature of the injury or the process of recovery requires . . .  

. . .

(c)
A claim for medical or surgical treatment . . . is not valid and enforceable against the employer unless, within 14 days following treatment, the physician or health care provider giving the treatment or the employee receiving it furnishes to the employer and the board notice of the injury and treatment, preferably on a form prescribed by the board . . .  

AS 23.30.097.  Fees for medical treatment and services.
. . .

(d) An employer shall pay an employee’s bills for medical treatment under this chapter, excluding prescription charges or transportation for medical treatment, within 30 days after the date that the employer receives the provider’s bill or a completed report as required by AS 23.30.095(c), whichever is later . . .

AS 23.30.145.  Attorney fees.  . . . 

. . .

(b) If an employer fails to file timely notice of controversy or fails to pay compensation or medical and related benefits within 15 days after it becomes due or otherwise resists the payment of compensation or medical and related benefits and if the claimant has employed an attorney in the successful prosecution of the claim, the board shall make an award to reimburse the claimant for the costs in the proceedings, including a reasonable attorney fee.  The award is in addition to the compensation or medical and related benefits ordered.  

Fees may be awarded under AS 23.30.145(b) when an employer “resists” payment of compensation and an attorney is successful in the prosecution of the employee’s claims.  Harnish Group, Inc. v. Moore, 160 P.3d 146, 152 (Alaska 2007).

AS 23.30.155. Payment of compensation. (a) Compensation under this chapter shall be paid periodically, promptly, and directly to the person entitled to it, without an award, except where liability to pay compensation is controverted by the employer.  To controvert a claim, the employer must file a notice, on a form prescribed by the director . . .


. . .

(d) If the employer controverts the right to compensation, the employer shall file with the board and send to the employee a notice of controversion on or before the 21st day after the employer has knowledge of the alleged injury or death . . .

(e) If any installment of compensation payable without an award is not paid within seven days after it becomes due . . . there shall be added to the unpaid installment an amount equal to 25 percent of it.  This amount shall be paid at the same time as, and in addition to, the installment, unless notice is filed under (d) of this section or unless the nonpayment is excused by the board after a showing by the employer that owing to conditions over which the employer had no control the installment could not be paid within the period prescribed for the payment. The additional amount shall be paid directly to the recipient to whom the unpaid installment was to be paid.

AS 23.30.190.  Compensation for permanent partial impairment; rating guides.

(a) In case of impairment partial in character but permanent in quality, and not resulting in permanent total disability, the compensation is $177,000 multiplied by the employee's percentage of permanent impairment of the whole person. The percentage of permanent impairment of the whole person is the percentage of impairment to the particular body part, system, or function converted to the percentage of impairment to the whole person as provided under (b) of this section. The compensation is payable in a single lump sum, except as otherwise provided in AS 23.30.041 but the compensation may not be discounted for any present value considerations.

(b) All determinations of the existence and degree of permanent impairment shall be made strictly and solely under the whole person determination as set out in the American Medical Association Guides to the Evaluation of Permanent Impairment . . .

AS 23.30.395. Definitions.  In this chapter 

. . .

(26) “medical and related benefits” includes but is not limited to physicians’ fees, nurses’ charges, hospital services, hospital supplies, medicine and prosthetic devices, physical rehabilitation, and treatment for the fitting and training for use of such devices as may reasonably be required which arises out of or is necessitated by an injury, and transportation charges to the nearest point where adequate medical facilities are available (emphasis added) . . .

AS 39.25.080.  Personnel records confidential . . . (a) State personnel records. . . are confidential and are not open to public inspection . . .

AS 39.52.140.  Improper use or disclosure of information.  (a) A current or former public officer may not disclose or use information gained in the course of, or by reason of, the officer’s official duties that could in any way result in the receipt of any benefit for the officer or an immediate family member, if the information has not also been disseminated to the public.

(b)  A current or former public officer may not disclose or use, without appropriate authorization, information acquire in the course of official duties that is confidential by law.

AS 44.64.050.  Hearing officer conduct . . . (b) . . . [A] code of hearing officer conduct . . . shall apply to . . . hearing officers of each . . . agency.  The following fundamental canons of conduct shall be included in the code:  in carrying out official duties, an administrative law judge or hearing officer shall

(1)  uphold the integrity and independence of the office;

(2)  avoid impropriety and the appearance of impropriety;

(3)  perform the duties of the office impartially and diligently; . . .

AS 44.62.450(c), a provision of the Administrative Procedures Act, provides: 

A hearing officer or agency member shall voluntarily seek disqualification and withdraw from a case in which the hearing officer or agency member cannot accord a fair and impartial hearing or consideration.  A party may request the disqualification of a hearing officer or agency member by filing an affidavit, before the taking of evidence at a hearing, stating with particularity the grounds upon which it is claimed that a fair and impartial hearing cannot be accorded.  If the request concerns an agency member the issue shall be determined by the other members of the agency.  If the request concerns the hearing officer, the issue shall be determined by the agency when the agency hears the case with the hearing officer. . . .  An agency member may not withdraw voluntarily or be disqualified if the disqualification would prevent the existence of a quorum qualified to act in the particular case.

2 AAC 64.030. Canons of conduct 

(a) The canons of conduct in AS 44.64.050(b) are part of the code of hearing officer conduct.  A hearing officer or administrative law judge shall comply with the canons and requirements of 2 AAC 64.010 - 2 AAC 64.090. Noncompliance may be grounds for corrective or disciplinary action under AS 44.64.050 (d) and 2 AAC 64.060. 

(b) To comply with the requirement 

(1) to uphold the integrity and independence of the office and of the hearing function, a hearing officer or administrative law judge shall establish and personally observe high standards of conduct, and avoid improper ex parte communications with private and agency parties about the subject of a hearing request, so that the integrity and independence of the office and the hearing function will be preserved; 

(2) to avoid impropriety and the appearance of impropriety, a hearing officer or administrative law judge shall

(A) respect and follow the law;

(B) act in a manner that promotes public confidence in the hearing function; and

(C) refrain from allowing familial, social, political or other relationships to influence the conduct of the hearing.

(3) to perform the duties of the office or of the hearing function impartially and diligently, a hearing officer or administrative law judge


(A)      shall faithfully follow the law;


(B)      shall maintain professional competence in the law;


(C)      may not be swayed by partisan interests or fear of criticism; …

2 AAC 64.040. Conflicts 

(a) A hearing officer or administrative law judge shall refrain from hearing or otherwise deciding a case presenting a conflict of interest. A conflict of interest may arise from a financial or other personal interest of the hearing officer or administrative law judge, or of an immediate family member. A conflict of interest exists if 

(1) the financial or other personal interest reasonably could be perceived to influence the official action of the hearing officer or administrative law judge....

In AT & T Alascom v. Orchitt, 161 P.3d 1232, 1246-1247 (Alaska 2007), the Supreme Court held:

Administrative agency personnel are presumed to be honest and impartial until a party shows actual bias or prejudgment. [Bruner v. Petersen, 944 P.2d 43, 49 (Alaska 1997) (citing Earth Res. Co. v. State, 665 P.2d 960, 962 n.1 (Alaska 1983))].  To show hearing officer bias, a party must prove that the hearing officer had a predisposition to find against a party or that the hearing officer interfered with the orderly presentation of the evidence. [Tachick Freight Lines v. Dep't of Labor, 773 P.2d 451, 453 (Alaska 1989) (citing In re Cornelius, 520 P.2d 76, 83 (Alaska 1974))]… Although the chair ruled against [a party] on some procedural questions, that alone is not sufficient to show a predisposition to find against [that part . . . (footnotes omitted).

Decisions of the Alaska Workers’ Compensation Appeals Commission are in accord with the Supreme Court.  In Municipality of Anchorage v. Faust, AWCAC Decision No. 078, at App. 1, p. 28-29 (May 22, 2008), the Commission held:

To establish that an appearance of impropriety exists, the appellee must identify objective facts from which a fair-minded person could conclude that an appearance of partiality on the chair’s part exists. . . .  Only if she cannot be open-minded and fairly consider the arguments on their merits, and treat the parties fairly and impartially, should the chair recuse herself; Witbeck v. Superstructures, Inc, AWCAC Decision No. 066, at 16-17 & n 46 (January 23, 2008): …To show hearing officer bias, a party must show that the hearing officer had a predisposition to find against a party or that the hearing officer interfered with the orderly presentation of the evidence; adverse rulings alone are not enough to demonstrate bias;” See also, Woodin v. Agrium, AWCB Decision No. 08-0136 (July 23, 2008) at 22.  Faust at 28-29.

This standard was reaffirmed by the Court in Gottstein et al, v. S.O.A., D.N.R., 223 P.3d 609, 628 (Alaska 2010) and Apone v. Fred Meyer, Inc., 226 P.3d 1021 (Alaska 2010). 

Under the Code of Judicial Conduct, to which the Code of Hearing Officer Conduct looks for guidance, but is not bound, the Supreme Court held when the allegation is only one of an “appearance of partiality,” an even greater showing is required for reversal [of a judge’s decision not to disqualify himself or herself].  In Amidon v. State, 604 P.2d 575, 577 (Alaska 1979).  The Court held:

[A] showing of actual bias in the decision rendered . . . or the appearance of partiality might be sufficient grounds for us to reverse [the judge’s decision not to disqualify himself] in an appropriate case.  Where only the appearance of partiality is alleged . . . we will require a greater showing for reversal.  In any event, we will not overturn a judge’s decision unless it is plain that a fair-minded person could not rationally come to that conclusion on the basis of the known facts.  It should be kept in mind that a judge has as great an obligation not to disqualify himself (or herself) when there is no occasion to do so, as he has to do so in the presence of valid reasons.

The Code of Hearing Officer Conduct incorporated the tenet a hearing officer has as great an obligation not to disqualify herself when there is no occasion to do so, as she has to do so in the presence of valid reasons, where it mandated a hearing officer must not be swayed by fear of criticism.  2 AAC 64.030(b)(3)(C).
In DeNardo v. Superior Court, 200 P.3d 305 (Alaska 2009), the Court held:
It is not sufficient to disqualify a judge simply because a party is separately suing the judge 
in the judge’s official capacity or based on the judge’s performance of official duties, as long as the judge reasonably believes he or she can be fair and impartial.
In Wasserman v. Bartholomew, 38 P.3d 1162 (Alaska 2002), the Court further noted “[d]isqualification was never intended to enable a discontented litigant to oust a judge because of adverse rulings made.”  Id. at 1171.

8 AAC 45.060.  Service. . . .

. . .

(b) A party shall file a document with the board . . . either personally or by mail; the board will not accept any other form of filing.  Except for a claim, a party shall serve a copy of a document filed with the board upon all parties or, if a party is represented, upon the party’s representative.  Service must be done, either personally, by facsimile, electronically, or by mail, in accordance with due process.   Service by mail is complete at the time of deposit in the mail if mailed with sufficient postage and properly addressed to the party at the party’s last known address.  If a right may be exercised or an act is to be done, three days must be added to the prescribed period when a document is served by mail.  

Payment of workers’ compensation benefits is accomplished when the check is deposited in the mail.  This interpretation has come to be known as “the mailbox rule.” Corsmeier v. Nana Regional Corp., AWCB Decision No. 05-229 (Sept. 9, 2005); Aleck v. Kiewit Centennial, AWCB Decision No. 00-0054 (Mar. 23, 2000), affirmed Alaska Super. Ct. No. 3AN-00-3657 Civ (August 1, 2001).  See also Tilden v. State Leasing, AWCB Decision No. 98-0174 (June 29, 1998) and Chavarria v. Klondike Inn, AWCB Decision No. 96-0125 (May 27, 1996), affirmed Alaska Super. Ct. No. 4FA-96-0865 Civ, Memorandum Op. at page 6, (August 13, 1997); Barker v. H.C. Price Co., AWCB No. 84-0244 (July 2, 1984). 

8 AAC 45.063. Computation of time. (a)  In computing any time period prescribed by the Act or this chapter, the day of the act, event, or default after which the designated period of time begins to run is not to be included.  The last day of the period is included, unless it is a Saturday, Sunday or a legal holiday, in which case the period runs until the end of the next day, which is neither a Saturday, Sunday nor a holiday.

8 AAC 45.082.  Medical treatment. (a)  The employer’s obligation to furnish medical treatment under AS 23.30.095 extends only to medical and dental services furnished by providers, unless otherwise ordered by the board after a hearing or consented to by the employer.  The board will not order the employer to pay expenses incurred by an employee without the approval required by this subsection.

. . .

(d) Medical bills for an employee’s treatment are due and payable within 30 days after the date the employer received the medical provider’s bill and a completed report on form 07-6102. . .  

8 AAC 45.086. Physician’s reports.  (a) A provider who renders medical or dental services under the Act shall file with the board and the employer a substantially complete form 07-6102 within 14 days after each treatment or service.

(b) The board will, in its discretion, deny a provider’s claim of payment for medical or dental services if the provider fails to comply with this section. . . .

ANALYSIS

1.
Should the hearing officer be recused?

Administrative agency personnel are presumed to be honest and impartial until a party shows actual bias or prejudgment. To show hearing officer bias, a party must show the hearing officer had a predisposition to find against a party or the hearing officer interfered with the orderly presentation of the evidence.  Where only the appearance of partiality is alleged, an even greater showing is required.  In this case, Employer’s factual allegations purporting to show a conflict of interest were inaccurate.  Counsel for Employer failed to state definitively she believed the hearing officer was biased.  Employer has made no credible showing of any conflict of interest by the hearing officer, nor any showing of bias or the appearance of bias or impropriety on the hearing officer’s part.  Disqualification was never intended to enable a discontented litigant to oust a judge because of adverse rulings previously made.  A hearing officer has as great an obligation not to disqualify herself when there is no occasion to do so, as she has to do so in the presence of valid reasons.  The hearing officer’s decision not to recuse herself was appropriate, as was the panel’s decision not to recuse the hearing officer.  The hearing officer will not be recused.

2.
Does Employer owe a penalty for a late paid medical bill?

Compensation under the Alaska Workers’ Compensation Act (Act) must be paid promptly, and directly to the person entitled to it, without an award, except where liability to pay is controverted.  AS 23.30.155(a).  Unless controverted, an employer must pay an employee’s bills for medical treatment, a form of compensation under the Act, within 30 days after receiving the provider’s medical report and bill.  AS 23.30.097; 8 AAC 45.082.  Where compensation payable without an award is not paid within seven days after it becomes due, a penalty of an additional 25% of the amount due will accrue.  

On July 26, 2011, Employer received Dr. Mulholland’s medical report and bill for professional services rendered conducting the PPI evaluation.  Under AS 23.30.155(a) and 8 AAC 45.082, Employer was required to pay Dr. Mulholland within 30 days of its receipt of Dr. Mulholland’s bill and report, or by August 25, 2011.  Under AS 23.30.155(e), if Employer failed to pay Dr. Mulholland within seven days after it became due on August 25, 2011, a penalty of an additional 25% of the bill would be payable to Dr. Mulholland.  

On September 1, 2011, Employer mailed a check to Dr. Mulholland for $1,100.00, the full amount of his bill.  Service was complete upon mailing.  8 AAC 45.060.  When computing any time period under the Act, the day of the act after which the designated period of time begins to run is not included.  The last day of the period is included, unless it is a Saturday, Sunday or a legal holiday, in which case the period runs until the end of the next business day.  8 AAC 45.063.  September 1, 2011 is the seventh day after August 25, 2011.  Since Employer paid Dr. Mulholland within seven days of the due date, its payment to Dr. Mulholland was within the seven day grace period allowed before a penalty accrues.  Employer does not owe a penalty on a late paid medical bill.  

3.
Is Employee entitled to an award of attorney fees and costs?  If so, in what amounts?

An employee is entitled to an award of attorney fees where he employs an attorney who successfully prosecutes his claim.  Because Employee has not prevailed on his petition for a penalty, no award of attorney fees or costs is due.

CONCLUSIONS OF LAW

1.
The hearing officer will not be recused.

2.
Employer does not owe a penalty for a late paid medical bill.

3.
Employee is not entitled to an award of attorney fees or costs.

ORDER

1.
Employer’s petition to recuse the assigned hearing officer was properly denied.

2.
Employee’s petition seeking a penalty for a late paid medical bill is denied.

3.
Employee’s claim for an award of attorney fees and costs is denied.
Dated at Anchorage, Alaska, this 5th day of January, 2012


                                       ALASKA WORKERS' COMPENSATION BOARD



_________________________________


                                           
Janet Waldron, Member

                           
_________________________________



Rick Traini, Member

APPEAL PROCEDURES
This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Effective November 7, 2005 proceedings to appeal must be instituted in the Alaska Workers’ Compensation Appeals Commission within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board. If a request for reconsideration of this final decision is timely filed with the Board, any proceedings to appeal must be instituted within 30 days after the reconsideration decision is mailed to the parties or within 30 days after the date the reconsideration request is considered denied due to the absence of any action on the reconsideration request, whichever is earlier. AS 23.30.127

An appeal may be initiated by filing with the office of the Appeals Commission: (1) a signed notice of appeal specifying the board order appealed from and 2) a statement of the grounds upon which the appeal is taken.  A cross-appeal may be initiated by filing with the office of the Appeals Commission a signed notice of cross-appeal within 30 days after the board decision is filed or within 15 days after service of a notice of appeal, whichever is later.  The notice of cross-appeal shall specify the board order appealed from and the grounds upon which the cross-appeal is taken.  AS 23.30.128

RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION

Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.  

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order in the matter of TERRY MAHLBERG, employee  v. MUNICIPALITY OF ANCHORAGE and NOVA PRO RISK SOLUTIONS, Adjuster; Case No. 200919347, dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 5th day of January, 2012.



__________________________________



Kimberly Weaver, Office Assistant I
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