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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 11551                                                                       Juneau, Alaska 99811-5512

	KATHERINE S. STRONG, 
Employee, 

DAL ENTERPRISES, LLC

Claimant,
v. 

FAIRBANKS MEMORIAL HOSPITAL,
Employer
and 

SENTRY INSURANCE MUTUAL CO,
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	FINAL DECISION AND ORDER

AWCB Case No.  200919170
AWCB Decision No.  12-0004
Filed with AWCB Fairbanks, Alaska

on January 6, 2012


DAL Enterprises’ February 8, 2011 claim was heard in Fairbanks, Alaska on September 15, 2011.  Attorney Michael Wenstrup appeared on behalf of Dan LaBrosse d/b/a DAL Enterprises (DAL).  Attorney John Franich appeared on behalf of Katherine Strong (Employee).  Attorney Dennis Cook appeared on behalf of Fairbanks Memorial Hospital (Employer).  Tommie Hutto, of Hutto Consulting Services, and Dan LaBrosse, appeared in person and testified on behalf of DAL Enterprises.  Adjuster Molly Friess, of Harbor Adjustment Services, appeared by telephone and testified on Employer’s behalf.  The record was held open following the hearing to allow DAL to submit additional exhibits, including the Rehabilitation Counselors’ Code of Ethics and the Reemployment Benefits Administrator’s (RBA) billing guidelines for rehabilitation specialists.  The record closed after deliberations on December 1, 2011.

ISSUES

DAL contends Employer unlawfully demanded Employee’s rehabilitation specialist to disclose proprietary and confidential information as a precondition to payment for his services on behalf of Employee.  Specifically, it contends Employer’s demands for the rehabilitation specialist’s telephone records and email messages is contrary to the Code of Professional Ethics for Rehabilitation Counselors, and if he released this information to Employer, he would be in violation of his professional code of ethics.  DAL contends the information the rehabilitation specialist provided on his invoices met the minimum requirements of 8 AAC 45.500, and Employer should have paid him on time or, in the alternative, should have at least paid the undisputed portion of his invoices.  DAL requests a finding of unfair and frivolous controversion, and contends penalty and interest are due, as well as reasonable attorney fees under AS 23.30.145(b).  

Employee agrees and contends the rehabilitation specialist’s invoice met the minimum requirements of the regulation, and Employer should have, at least, paid the undisputed portion of his bill.

Employer contends it cannot supervise the work performed by rehabilitation specialists because it occurs off-site.  It contends, therefore, in the world of professional services, it is reasonable to inquire about billing details.  Employer contends the rehabilitation specialist’s invoices are vague and ambiguous, and do not contain the level of detail customarily provided by other service providers within the profession.  It specifically cites numerous line item entries on the rehabilitation specialist’s invoices, such as fifteen minute and thirty minute entries to read or send individual emails, and entries simply stating “administrative activities,” without providing any additional detail of what these activities were.  Employer questions why the rehabilitation specialist invoiced for “vocational research” after Employee’s reemployment plan had already been approved by the RBA.  Employer also questions why it was billed for time spent telephoning or emailing an attorney when Employee was unrepresented at the time.  Finally, Employer opposes an award of reasonable attorney fees on the basis DAL did not file its attorney fee affidavit until the day before hearing, and contends DAL should be limited to statutory minimum attorney fees.

1) Was Employer’s controversion of DAL’s invoice invalid?
2) Is DAL entitled to an award of interest?

3) Has Employer unfairly or frivolously controverted DAL’s fees?
4) Is DAL entitled to an award of penalty?
5) Is DAL entitled to an award of reasonable attorney fees and costs? 
FINDINGS OF FACT
1) On December 31, 2009, while Employee worked for Employer as a nurse, she injured her left and right neck, right arm and throat when a patient became combative, grabbed her hair and pulled her head down.  The patient also wrapped a cord around Employee’s neck and tightened it.  (Report of Occupational Injury, January 20, 2010).
2) Employer accepted Employee’s injuries as compensable, and began paying benefits.  (Compensation Report, May 10, 2010).
3) On May 21, 2010, the RBA’s Designee found Employee eligible for reemployment benefits.  (Torgerson letter, May, 21, 2010).
4) On September 15, 2010, Mr. LaBrosse prepared a Reemployment Benefits Plan, the objective of which was to retrain Employee to perform the work of a Nurse Consultant.  (Reemployment Benefits Plan, September 15, 1010).
5) On September 16, 2010, Mr. LaBrosse prepared an invoice, totaling $5,682.35, for his services to Employee.  The invoice has line item entries in four columns.  The first column is titled “Serviced,” and contains date entries.  The second column is titled “Description,” and has activity entries, such as “E-mail from. . .”, “E-mail to. . .”, “Phone call from. . .”, “Phone call to. . .,” etc.  The third column is titled “Qty,” and contains time entries.  The fourth column is titled “Amount,” and contains dollar entries.  The invoice bears the name and address for DAL, and displays a single hourly rate of $170.00, but does not otherwise specify the name of the person who performed each line item activity.  (Invoice No. 20309, September 16, 2010).
6) Adjuster received Mr. LaBrosse’s invoice on September 20, 2010.  (Id.)
7) Subsequent to receiving the original invoice, Ms. Friess informed Mr. LaBrosse the original invoice had been lost, so Mr. LaBrosse faxed another invoice to her.  (LaBrosse).
8) In December of 2010, Mr. LaBrosse contacted Ms. Friess to inquire why his invoice had not been paid.  Ms. Friess replied, requesting Mr. LaBrosse’s emails and telephone bills for his work for Employee.  Mr. LaBrosse contacted Ms. Friess in an effort to settle the invoice.  After not hearing back from Ms. Friess for four days, Mr. LaBrosse retained an attorney.  (LaBrosse).
9) On December 16, 2010, Mr. LaBrosse prepared another invoice totaling $1,068.08.  The format of this invoice is identical to that prepared on September 16, 2010, and contains similar line item entries.  (Invoice No. 20349, December 16, 2010).
10) On February 8, 2011, DAL filed its workers’ compensation claim based on the denial of payment on DAL’s invoice, No. 20309, for $5,682.35, and also claimed penalty, interest, unfair or frivolous controversion, and attorney’s fees and costs.  (Workers’ Compensation Claim, February 8, 2011).
11) On February 11, 2011, Employer controverted DAL’s bills.  The controversion form was signed by Molly Friess and stated the benefits controverted were: “[b]ills from DAL Enterprises in which copies of emails and phone bills are not included,” and states the reason for the controversion was: “[i]n order to verify DAL Enterprise’s charges on their bills, we require copies of emails and telephone bills.”  (Employer Controversion Notice, February 11, 2011).
12) On February 11, 2011, Mr. LaBrosse prepared another invoice totaling $1,263.58.  This invoice’s format is identical to the September 16, 2010 invoice, and contains similar line item entries.  (Invoice No. 20372, February 11, 2011).
13) On April 29, 2011, Mr. LaBrosse prepared another invoice totaling is $1,061.77.  This invoice’s format is identical to the September 16, 2010 invoice, and contains similar line item entries, including three line item entries for “E-mail from attorney,” “E-mail to attorney,” and “Phone call from attorney.”  Each of the three line item entries is for a quarter of an hour, and the invoice does not specify the attorney by name or party. (Invoice No. 20402, April 29, 2011).
14) Mr. LaBrosse has worked with Ms. Friess before, and their dealings usually go “ok,” but he feels Ms. Friess’s request for the emails and telephone bills was an effort to delay payment to him.  He acknowledged his invoice could contain more detail, but is similar to invoices he has submitted in the past.  (LaBrosse).  
15) Mr. Hutto has found Ms. Friess is very difficult to work with, and believes she withholds payment as leverage to pressure him to reduce his bill.  (Hutto).
16) Mr. LaBrosse’s invoices are similar Mr. Hutto’s.  (Hutto).
17) Ms. Friess sent DAL’s invoice to the Insurer for payment, but the Insurer sent it back because it had some concerns, and wanted additional details about activities listed on the invoice.  (Friess).
18) Ms. Friess interpreted the Insurer’s request for additional information to mean she should obtain Mr. LaBrosse’s emails and telephone bills. (Friess).
19) Ms. Friess thinks the undisputed portions of the invoice should be paid.  (Friess).
20) Ms. Friess testified she was just trying to get additional information on the insurer’s behalf, and denied her request was an effort to reduce DAL’s bill.  (Friess).
21)  Ms. Friess is not credible. (Experience, judgment, observations and inferences drawn on all the above).
22) Ms. Friess testified the additional details the insurer was seeking could not be provided some other way, short of production of the actual email communications themselves, and further testified that nothing else would be acceptable to her at this point.  (Friess). 
23) Ms. Friess is not credible. (Experience, judgment, observations and inferences drawn on all the above).
24) Mr. LaBrosse has had conversations with the RBA regarding his concerns for maintaining confidential client information in workers’ compensation cases while disclosing the information required under the Act.  (Labrosse).

25) Ms. Friess was unaware of Mr. LaBrosse’s conversations with the RBA regarding confidential information, and never telephoned the RBA to check on the issue of confidentiality.  (Friess).

26) The Code of Professional Ethics for Rehabilitation Counselors (Code) developed by the Commission on Rehabilitation Counselor Certification, December 2009 revision, defines “confidentiality” as “a promise or contract to respect the privacy of clients by not disclosing anything revealed to rehabilitation counselors except under agreed-upon conditions.”  Id. at 35.  Many sections of the Code regulate handling confidential information, including “Respect for Privacy” and “Respect for Confidentiality,” id. at 7-8; “Confidentiality of Records,” id. at 9; “Confidentiality of Information (Research and Publication), id. at 25; “Confidentiality, Informed Consent, and Security (Technology and Distance Counseling), id. at 28; and Billing Records (Fees, Bartering, and Billing), id. at 32.
27) Mr. LaBrosse does not have “phone records” because he pays a flat rate for his telephone service.  (LaBrosse).
28) Dan LaBrosse operates DAL as a sole proprietor.  (LaBrosse).
29) Claimant’s attorney’s Entry of Appearance, Witness List and Affidavit of Attorney Fees are all filed on behalf of “Dan LaBrosse, d/b/s DAL Enterprises, LLC.”  (Entry of Appearance, February 8, 2011; Claimant’s Witness List, September 8, 2011; Affidavit of Attorney Fees, September 14, 2011).
30) The board adopted regulations governing rehabilitation specialists’ bills because certain rehabilitation specialists in the past were billing for work they did not perform, but rather was performed by unlicensed staff.  (Hutto, LaBrosse).
31) The Division of Workers’ Compensation, Reemployment Benefits Section publishes a “Guide for Preparing Reemployment Benefits Eligibility Evaluations” (Guide) for reemployment specialists.  The Guide addresses contents of billing statements, and provides:  “the itemized billing statement must reflect, for each activity, the date of service, the activity performed, the name of the individual who performed the activity and the fee charges for the activity.”  (Guide for Preparing Reemployment Benefits Eligibility Evaluations, revised April 16, 2010).
32) In addition to the September 16, 2010 invoice, Employer attached and referred to numerous invoices from DAL in its Hearing Brief.  (Record).
33) At the board’s request, DAL submitted supplemental documentation following the hearing.  In addition to the information requested by the board, DAL also submitted the numerous DAL invoices referred to by Employer.  (Record).
34) While DAL’s claim is for its September 16, 2009 invoice, and while Employer has controverted DAL’s “invoices,” the record does not indicate whether Employer has paid invoices subsequent to DAL’s September 16, 2009.  (Record, observations).
35) On September 12, 2011, Employee’s attorney entered his appearance.  (Entry of Appearance, September 12, 2011).

PRINCIPLES OF LAW

AS 23.30.001. Intent of the legislature and construction of chapter.

It is the intent of the legislature that 

(1) this chapter be interpreted so as to ensure the quick, efficient, fair, and predictable delivery of indemnity and medical benefits to injured workers at a reasonable cost to the employers who are subject to the provisions of this chapter; 

(2) workers’ compensation cases shall be decided on their merits except where otherwise provided by statute. . . . .

AS 23.30.135. Procedure before the board. (a) In making an investigation or inquiry or conducting a hearing the board is not bound by common law or statutory rules of evidence or by technical or formal rules of procedure, except as provided by this chapter.  The board may make its investigation or inquiry or conduct its hearing in the manner by which it may best ascertain the rights of the parties. . . .

The board may base its decisions not only on direct testimony and other tangible evidence, but also on the board’s “experience, judgment, observations, unique or peculiar facts of the case, and inferences drawn from all of the above.”  Fairbanks North Star Borough v. Rogers & Babler, 747 P.2d 528, 533-34 (Alaska 1987).

AS 23.30.041. Rehabilitation and reemployment of injured workers. 

. . .

(g) Within 30 days after the employee receives the administrator's notification of eligibility for benefits, an employee shall file a statement under oath with the board, on a form prescribed or approved by the board, to notify the administrator and the employer of the employee's election to either use the reemployment benefits or to accept a job dislocation benefit under (2) of this subsection.  The notice of the election is effective upon service to the administrator and the employer.  The following apply to an election under this subsection:

 (1) an employee who elects to use the reemployment benefits also shall notify the employer of the employee's selection of a rehabilitation specialist who shall provide a complete reemployment benefits plan; 

. . .

(h) Within 90 days after the rehabilitation specialist's selection under (g) of this section, the reemployment plan must be formulated and approved. . . . The reemployment plan must include at least the following:

(1) a determination of the occupational goal in the labor market;

(2) an inventory of the employee's technical skills, transferrable skills, physical and intellectual capacities, academic achievement, emotional condition, and family support;

(3) a plan to acquire the occupational skills to be employable;

(4) the cost estimate of the reemployment plan, including provider fees; and the cost of tuition, books, tools, and supplies, transportation, temporary lodging, or job modification devices;

(5) the estimated length of time that the plan will take;

(6) the date that the plan will commence;

(7) the estimated time of medical stability as predicted by a treating physician or by a physician who has examined the employee at the request of the employer or the board, or by referral of the treating physician;

(8) a detailed description and plan schedule;

(9) a finding by the rehabilitation specialist that the inventory under (2) of this subsection indicates that the employee can be reasonably expected to satisfactorily complete the plan and perform in a new occupation within the time and cost limitations of the plan; and

(10) a provision requiring that, after a person has been assigned to perform medical management services for an injured employee, the person shall send written notice to the employee, the employer, and the employee's physician explaining in what capacity the person is employed, whom the person represents, and the scope of the services to be provided.

. . . 

(k) . . .  The fees of the rehabilitation specialist or rehabilitation professional shall be paid by the employer and may not be included in determining the cost of the reemployment plan.

(l) The cost of the reemployment plan incurred under this section shall be the responsibility of the employer, shall be paid on an expense incurred basis, and may not exceed $13,300.

. . . 

(r) In this section

. . . 

(6) "rehabilitation specialist" means a person who is a certified insurance rehabilitation specialist, a certified rehabilitation counselor, or a person who has equivalent or better qualifications as determined under regulations adopted by the department;

. . .

The Alaska Supreme Court noted in Konecky v. Cameo Wireline, 920 P.2d 277, 283 (Alaska 1996) the legislative intent behind the 1988 statutory changes to AS 23.30.041:

1) to create a less expensive system with fewer employees participating in it; 2) to reduce the use of vocational rehabilitation as a litigation tool; 3) to encourage the use of vocational rehabilitation services for employees ‘most likely to benefit and who truly desire and need them’; [and] 4) to speed up the vocational rehabilitation process in the expectation of producing more successful outcomes.

Konecky, at 283 (citation omitted) (emphasis in original).

AS 23.30.041(k) states: “The fees of the rehabilitation specialist or rehabilitation professional shall be paid by the employer and may not be included in determining the cost of the reemployment plan.” Konecky makes clear the board must follow the clearly stated language of the statute. Davis v. VIC Development Co., AWCB Decision No. 08-0152 (August 26, 2008), applied Konecky’s reasoning and held:

[The] rehabilitation specialist should not be put in the difficult position of having to guess whether its fees will be paid, and by whom.  We find that the uncertainty, expense and delay associated with this lack of clarity would run contrary to the legislative intent articulated in Konecky.  Further, given that the record in this case reflects that the rehabilitation specialist received no notice of the employer’s objection to its services until after work had commenced, and that neither the Board nor the RBA designee instructed the specialist to stop work on its assignment, we find its fees . . . shall be paid.

Davis, at 8.

8 AAC 45.445. Activities to be performed only by the certified rehabilitation specialist. 

For purposes of AS 23.30.041(m), only the certified rehabilitation specialist assigned to a case may perform the following activities: 

(1) acting as the primary contact for the employee and for the employer or insurer; 

(2) conducting the interviews with the employee and employer; 

(3) selecting appropriate job titles in accordance with 8 AAC 45.525(a)(2); 

(4) determining whether specific vocational preparation has been met and which job titles are submitted to a physician; 

(5) meeting with the physician; 

(6) evaluating physician responses; 

(7) evaluating an employer's offer of alternate employment; 

(8) evaluating previous rehabilitation and dislocation benefits in prior claims; 

(9) making a recommendation regarding the employee's eligibility; 

(10) selecting the occupational goal, method of training, and specific training provider for a reemployment benefits plan; 

(11) providing vocational guidance and counseling; 

(12) reviewing and signing all reports and accompanying forms. 

8 AAC 45.410. Eligibility of rehabilitation specialist

(a) To be included on the administrator's rehabilitation specialists' list under 8 AAC 45.400, a person must be a 

(1) certified insurance rehabilitation specialist as defined in 8 AAC 45.415(1); 

(2) certified rehabilitation counselor as defined in 8 AAC 45.415(2); or 

(3) person who has equivalent or better qualifications as defined in 8 AAC 45.415(3). 

. . . 

(c) A person who wishes to be added to the administrator's rehabilitation specialists' list under this section must file an application that meets the requirements of 8 AAC 45.420.

8 AAC 45.415. Definition of rehabilitation specialist.

For purposes of AS 23.30.041(r)(6), 8 AAC 45.400, and 8 AAC 45.410

(1) a ‘certified insurance rehabilitation specialist’ means a person currently certified by the Certification of Insurance Rehabilitation Specialists Commission; the address of this commission is available upon request from the administrator;

(2) a ‘certified rehabilitation counselor’ means a person currently certified by the Commission on Rehabilitation Counselor Certification; the address of this commission is available upon request from the administrator;

. . . 
8 AAC 45.500.  Reporting requirements. . . .

(b) An itemized billing statement must reflect, for each activity, the date of service, the activity performed, the name of the individual who performed the activity, and the fee charged for the activity.  The original billing statement shall be submitted to the employer for payment and copied to the employee.  Billing statements not in compliance with this subsection will not be processed for payment. 

AS 23.30.155. Payment of compensation.  (a) Compensation under this chapter shall be paid periodically, promptly, and directly to the person entitled to it, without an award, except where liability to pay compensation is controverted by the employer.  To controvert a claim, the employer must file a notice, on a form prescribed by the director, stating

(1) that the right of the employee to compensation is controverted;

(2) the name of the employee;

(3) the name of the employer;

(4) the date of the alleged injury or death; and

(5) the type of compensation and all grounds upon which the right to compensation is controverted.

. . . 

(d) If the employer controverts the right to compensation, the employer shall file with the division and send to the employee a notice of controversion on or before the 21st day after the employer has knowledge of the alleged injury or death.  If the employer controverts the right to compensation after payments have begun, the employer shall file with the division and send to the employee a notice of controversion within seven days after an installment of compensation payable without an award is due. . . .

(e) If any installment of compensation payable without an award is not paid within seven days after it becomes due, as provided in (b) of this section, there shall be added to the unpaid installment an amount equal to 25 percent of the installment.  This additional amount shall be paid at the same time as, and in addition to, the installment, unless notice is filed under (d) of this section or unless the nonpayment is excused by the board after a showing by the employer that owing to conditions over which the employer had no control the installment could not be paid within the period prescribed for the payment.  The additional amount shall be paid directly to the recipient to whom the unpaid installment was to be paid.

(f) If compensation payable under the terms of an award is not paid within 14 days after it becomes due, there shall be added to that unpaid compensation an amount equal to 25 percent of the unpaid installment.  The additional amount shall be paid at the same time as, but in addition to, the compensation, unless review of the compensation order making the award as provided under AS 23.30.008 and an interlocutory injunction staying payments is allowed by the court.  The additional amount shall be paid directly to the recipient to whom the unpaid compensation was to be paid.

. . . 

(h) The board may upon its own initiative at any time in a case in which payments are being made with or without an award, where right to compensation is controverted, or where payments of compensation have been increased, reduced, terminated, changed, or suspended, upon receipt of notice from a person entitled to compensation, or from the employer, that the right to compensation is controverted, or that payments of compensation have been increased, reduced, terminated, changed, or suspended, make the investigations, cause the medical examinations to be made, or hold the hearings, and take the further action which it considers will properly protect the rights of all parties.

(o) The director shall promptly notify the division of insurance if the board determines that the employer's insurer has frivolously or unfairly controverted compensation due under this chapter.  After receiving notice from the director, the division of insurance shall determine if the insurer has committed an unfair claim settlement practice under AS 21.36.125.

(p) An employer shall pay interest on compensation that is not paid when due. Interest required under this subsection accrues at the rate specified in AS 09.30.070(a) that is in effect on the date the compensation is due.

. . .

8 AAC 45.182. Controversion  (a) To controvert a claim the employer shall file form 07-6105 in accordance with AS 23.30.155 (a) and shall serve a copy of the notice of controversion upon all parties in accordance with 8 AAC 45.060.

(b) If a claim is controverted on the grounds that another employer or insurer is liable, as well as on other grounds, the board will, upon request under AS 23.30.110 and 8 AAC 45.070, determine if the other grounds for controversion are supported by the law or by evidence in the controverting party's possession at the time the controversion was filed.  If the law does not support the controversion or if evidence to support the controversion was not in the party's possession, the board will invalidate the controversion, and will award additional compensation under AS 23.30.155 (e). 

. . . 

(d) After hearing a party's claim alleging an insurer or self-insured employer frivolously or unfairly controverted compensation due, the board will file a decision and order determining whether an insurer or self-insured employer frivolously or unfairly controverted compensation due.  Under this subsection,

(1) if the board determines an insurer frivolously or unfairly controverted compensation due, the board will provide a copy of the decision and order at the time of filing to the director for action under AS 23.30.155 (o); or

(2) if the board determines a self-insured employer frivolously or unfairly controverted compensation due, the board will, at the time its decision and order are filed, provide a copy of the decision and order to the commissioner's designee for consideration in the self-insured employer's renewal application for self-insurance. 

(e) For purposes of this section, the term ‘compensation due,’ and for purposes of AS 23.30.155 (o), the term ‘compensation due under this chapter,’ are terms that mean the benefits sought by the employee, including but not limited to disability, medical, and reemployment benefits, and whether paid or unpaid at the time the controversion was filed. 

A controversion notice must be filed “in good faith” to protect an employer from a penalty. Harp v. ARCO Alaska, Inc., 831 P.2d 352, 358 (Alaska 1992).  “In circumstances where there is reliance by the insurer on responsible medical opinion or conflicting medical testimony, invocation of penalty provisions is improper.”  But when nonpayment results from “bad faith reliance on counsel’s advice, or mistake of law, the penalty is imposed.”  State of Alaska v. Ford, AWCAC Decision No. 133, at 8 (April 9, 2010) (citations omitted).  “For a controversion notice to be filed in good faith, the employer must possess sufficient evidence in support of the controversion that, if the claimant does not introduce evidence in opposition to the controversion, the Board would find that the claimant is not entitled to benefits.”  Harp at 358 (citation omitted).  Evidence in Employer’s possession “at the time of controversion” is the relevant evidence reviewed to determine its adequacy to avoid a penalty. Harp at 358.  If none of the reasons given for a controversion is supported by sufficient evidence to warrant a decision the claimant is not entitled to benefits, the controversion was “made in bad faith and was therefore invalid” and a “penalty is therefore required” by AS 23.30.155.  Id. at 359.

The Alaska Workers Compensation Appeals Commission held in State of Alaska v. Ford, AWCAC Decision No. 133 (April 9, 2010), and reiterated in Mayflower Contract Services, Inc. v. Redgrave, AWCAC Decision No. 09-0188 (December 14, 2010), the requisite analysis to determine whether a controversion is frivolous or unfair under AS 23.30.155(o):

First, examining the controversion, and the evidence on which it was based in isolation, without assessing credibility and drawing all reasonable inferences in favor of the controversion, the board must decide if the controversion is a ‘good faith’ controversion.  Second, if the board concludes that the controversion is not a good faith controversion, the board must decide if it is a controversion that is frivolous or unfair.  If the controversion lacks a plausible legal defense or lacks the evidence to support a fact-based controversion, it is frivolous; if it is the product of dishonesty, fraud, bias, or prejudice, it is unfair.  But, to find that a frivolous controversion was issued in bad faith requires a third step -- a subjective inquiry into the motives or belief of the controversion author.  

Mayflower Contract Services, Inc. v. Redgrave, AWCAC Decision No. 09-0188 (December 14, 2010) (citing State of Alaska v. Ford, AWCAC Decision No. 133, at 37-38 (April 9, 2010)).

The third step, the subjective inquiry, is necessary because an invalid controversion that results in a penalty under AS 23.30.155(e) doesn’t necessarily subject an employer to a referral under AS 23.30.155(o).  Sourdough Express, Inc. v. Barron, AWCAC Decision No. 06-0304, at 20-21 (February 7, 2008).  This inquiry acknowledges there is a “borderland” between good faith and bad faith where a controversion may filed and later found invalid because of honest mistakes, inadvertent processing errors, partial or technical insufficiency, error, negligence, and petty or reasonable misunderstandings.  Id.  Therefore, the third step of the test is designed to separate an invalid controversion that only merits a penalty from one that also merits a referral to the Director of the Division of Insurance because it was issued with “no possibility of mistake, misunderstanding or other conduct falling in the borderland between good faith and bad faith.”  Mayflower Contract Services, Inc. v. Redgrave, AWCAC Decision No. 09-0188), at 16 (December 14, 2010).  However, “proof of malign motive” is not required for referral.  Rockstad v. Chugach Eareckson, AWCAC Decision No. 108, at 3 (May 11, 2009).
8 AAC 45.142. Interest. (a) If compensation is not paid when due, interest must be paid at the rate established in AS 45.45.010 for an injury that occurred before July 1, 2000, and at the rate established in AS 09.30.070(a) for an injury that occurred on or after July 1, 2000.  If more than one installment of compensation is past due, interest must be paid from the date each installment of compensation was due, until paid.  If compensation for a past period is paid under an order issued by the board, interest on the compensation awarded must be paid from the due date of each unpaid installment of compensation.

(b) The employer shall pay the interest

(1) on late-paid time-loss compensation to the employee or, if deceased, to the employee's beneficiary or estate; 

(2) on late-paid death benefits to the widow, widower, child or children, or other beneficiary who is entitled to the death benefits, or the employee's estate; 

(3) on late-paid medical benefits to 

(A) the employee or, if deceased, to the employee’s beneficiary or estate, if the employee has paid the provider of the medical benefits;

(B) to an insurer, trust, organization, or government agency, if the insurer, trust, organization, or government agency has paid the provider of the medical benefits; or 

(C) to the provider if the medical benefits have not been paid. 

The courts have consistently instructed the board to award interest for the time-value of money, as a matter of course.  See Land and Marine Rental Co. v. Rawls, 686 P.2d 1187, 1192 (Alaska 1984); Harp v. Arco Alaska, Inc., 831 P.2d 352 (Alaska 1994); Childs v. Copper Valley Elec. Ass'n, 860 P.2d 1184, 1191 (Alaska 1993).  For injuries which occurred on or after July 1, 2000, AS 23.30.155(p) and 8 AAC 45.142 require payment of interest at a statutory rate, as provided at AS 09.30.070(a), from the date at which each installment of compensation is due.  Relying on Rawls, Davis held rehabilitation specialists are entitled to interest on fee awards.  Davis, at 7.
AS 23.30.145.  Attorney fees. (a) Fees for legal services rendered in respect to a claim are not valid unless approved by the board, and the fees may not be less than 25 percent on the first $1,000 of compensation or part of the first $1,000 of compensation, and 10 percent of all sums in excess of $1,000 of compensation.  When the board advises that a claim has been controverted, in whole or in part, the board may direct that the fees for legal services be paid by the employer or carrier in addition to compensation awarded; the fees may be allowed only on the amount of compensation controverted and awarded. . . .

(b) If an employer fails to file timely notice of controversy or fails to pay compensation or medical and related benefits within 15 days after it becomes due or otherwise resists the payment of compensation or medical and related benefits and if the claimant has employed an attorney in the successful prosecution of the claim, the board shall make an award to reimburse the claimant for the costs in the proceedings, including a reasonable attorney fee.  The award is in addition to the compensation or medical and related benefits ordered.

The Alaska Supreme Court in Wise Mechanical Contractors v. Bignell, 718 P.2d 971, 974-975 (Alaska 1986), held attorney’s fees awarded by the board should be reasonable and fully compensatory, considering the contingency nature of representing injured workers, to ensure adequate representation.  In Bignell, the court required consideration of a “contingency factor” in awarding fees to employees’ attorneys in workers’ compensation cases, recognizing attorneys only receive fee awards when they prevail on the merits of a claim (id. at 973).  The board was instructed to consider the nature, length, and complexity of services performed, the resistance of the employer, and the benefits resulting from the services obtained, when determining reasonable attorney’s fees for the successful prosecution of a claim (id. at 973, 975).

In Harnish Group, Inc. v. Moore, 160 P.3d 146 (Alaska 2007), the Alaska Supreme Court discussed how and under which statute attorney’s fees may be awarded in workers’ compensation cases.  A controversion, actual or in fact, is required for the board to award fees under AS 23.30.145(a).  “In order for an employer to be liable for attorney’s fees under 
AS 23.30.145(a), it must take some action in opposition to the employee’s claim after the claim is filed.”  Id. at 152.  Fees may be awarded under AS 23.30.145(b) when an employer “resists” payment of compensation and an attorney is successful in the prosecution of the employee’s claims.  Id.  In this latter scenario, reasonable fees may be awarded.  Id. at 152-153.  

In Lewis-Walunga v. Municipality of Anchorage, AWCAC Decision No. 123 (December 28, 2009), the commission stated “AS 23.30.145(a) establishes a minimum fee, but not a maximum fee.”  A fee award under AS 23.30.145(a), if in excess of the statutory minimum fee, requires the board to consider the “nature, length, and complexity of the services performed, transportation charges, and the benefits resulting from the services to the compensation beneficiaries.”  Id.

8 AAC 45.180.  Costs and attorney's fees

. . . 
(d) The board will award a fee under AS 23.30.145 (b) only to an attorney licensed to practice law under the laws of this or another state. 

(1) A request for a fee under AS 23.30.145 (b) must be verified by an affidavit itemizing the hours expended as well as the extent and character of the work performed, and, if a hearing is scheduled, must be filed at least three working days before the hearing on the claim for which the services were rendered; at hearing the attorney may supplement the affidavit by testifying about the hours expended and the extent and character of the work performed after the filing of the affidavit.  Failure by the attorney to file the request and affidavit in accordance with this paragraph is considered a waiver of the attorney's right to recover a reasonable fee in excess of the statutory minimum fee under AS 23.30.145 (a), if AS 23.30.145 (a) is applicable to the claim, unless the board determines that good cause exists to excuse the failure to comply with this section.

. . . 

8 AAC 45.195.  Waiver of procedures.  A procedural requirement in this chapter may be waived or modified by order of the board if manifest injustice to a party would result from a strict application of the regulation.  However, a waiver may not be employed merely to excuse a party from failing to comply with the requirements of law or to permit a party to disregard the requirements of law. 

ANALYSIS

1) Was Employer’s controversion of DAL’s invoices invalid?
The rehabilitation specialist expressed legitimate concerns about his conversations with the RBA regarding maintaining confidential client information in workers’ compensation cases while disclosing the necessary information required under the Act.  On one hand, statutes and regulations, such as AS 23.30.041, 8 AAC 45.445 and 8 AAC 45.500, require rehabilitation specialists to disclose certain, prescribed, minimum information concerning their work with employees.  On the other hand, a rehabilitation specialist must be certified pursuant to 8 AAC 45.410 and 8 AAC 45.415 to be included on the RBA’s list of rehabilitation specialists, and this certification requires the rehabilitation specialist to maintain a prescribed level of client confidentiality.  There clearly is inherent tension in the system with these competing and conflicting interests.

Although the DAL’s claim is for a single invoice, Employer subsequently controverted numerous DAL invoices.  Employer raises a number of curious questions concerning the DAL’s invoices.  For example, why did it take 30 minutes to read an email?  Why did the rehabilitation specialist bill his full hourly rate for “administrative activities?”  What were these activities?  Were these activities clerical in nature?  Why did the rehabilitation specialist conduct several hours of “vocational research” after the rehabilitation plan was already approved?  The rehabilitation specialist, himself, acknowledged at hearing he could have provided more detail in his line item entries.  

However, while Employer raised numerous provocative inquiries at hearing that might pique one’s interest in numerous line item entries on DAL’s invoices, most of them are not relevant here because they were not at issue during the period of time DAL’s invoice went unpaid prior to the controversion.  They are, rather, additional arguments in defense, based on invoices subsequent to DAL’s September 16, 2009 invoice, and presented after the fact.  It is undisputed the only additional information Employer sought at the time of controversion was DAL’s emails and telephone records.  Therefore, the only line item entries Employer was questioning at the time were those for certain email or telephone activities.

Section 8 AAC 45.500 requires: “[a]n itemized billing statement must reflect, for each activity, the date of service, the activity performed, the name of the individual who performed the activity, and the fee charged for the activity.”  Although DAL’s invoice bears the name and address for DAL Enterprises, they do not specify Dan LaBrosse as the name of the individual who performed each line item activity.  Is the failure to specifically name Dan LaBrosse as the individual who performed each activity a fatal deficiency that renders the invoice unenforceable in its entirety?  Or, is it a technical ambiguity that DAL should address in his future invoices?  

Administrative notice is taken that the workers’ compensation insurance adjuster community for carrier’s in Alaska is small, the rehabilitation specialist community is even smaller, and these few players regularly engage in course of dealings with one another while rehabilitating injured workers.   Mr. LaBrosse testified about his past dealings with Ms. Friess.  Mr. LaBrosse and Mr. Hutto both testified the invoices at issue are similar to those each has submitted in the past.  Mr. LaBrosse was known to Ms. Friess, and she was familiar with his invoices.  Additionally, Mr. Wenstrup’s Entry of Appearance, Witness list and Affidavit for Attorney Fees were all filed on behalf of Dan LaBrosse, d/b/a DAL Enterprises.  Furthermore, there is but one hourly rate listed on the invoices, for $175.00.  Additionally, Dan LaBrosse operates DAL as a sole proprietor.  

The board adopted regulations governing rehabilitation specialists’ bills because certain rehabilitation specialists in the past were billing for work they did not perform, but rather was performed by unlicensed staff.  Here, Employer questions why an activity, such as vocational research, was undertaken, or why an activity, like read an email, took so long to accomplish.  Employer has not contended Dan LaBrosse was not the person who performed the work listed on the invoice.  Employer understood Dan LaBrosse and DAL Enterprises to be the same person.  Therefore, DAL’s failure to specifically name the individual who performed each activity is not a fatal deficiency that renders the invoice unenforceable in their entirety, but is rather it a technical ambiguity that DAL should address in future invoices.

Otherwise, the invoices reflect for each activity, the date of service, the activity performed and the fee charged for the activity.  Employer’s controversion states the benefits it was controverting were: “[b]ills from DAL Enterprises in which copies of emails and phone bills are not included.”  Section 8 AAC 45.500 requires neither the submission of emails, nor telephone bills, with a bill.  DAL’s invoices met the minimum requirements prescribed by regulation and the RBA’s billing guidelines, and there is no legal basis on which to condition payment on the production of emails and telephone records.  Therefore, the controversion was invalid, and DAL was entitled to payment of its September 16, 2010 invoice, as submitted.  

2) Is DAL entitled to an award of interest?

Employee’s work injury occurred after July 1, 2000, and AS 23.30.155(p) and 8 AAC 45.142 require payment of interest at a statutory rate, as provided at AS 09.30.070(a), from the date at which each installment of compensation is due.  Following Davis, the rehabilitation specialist is entitled to interest in accord with AS 23.30.155(p) and 8 AAC 45.142 on the unpaid benefits awarded by this decision from the date on which those benefits were due.  Employer will be directed to pay interest to DAL, pursuant to the Act and the regulations.
3) Has Employer unfairly or frivolously controverted DAL’s fees?
In determining whether Employer has unfairly or frivolously controverted DAL’s fees requires a three-step analysis under Ford.  First, it must be initially determined if the adjuster acted in bad faith in controverting the rehabilitation specialist’s claim for fees.  This initial determination of bad faith requires an examination of the controversion itself, and the evidence upon which it was based, in isolation, without assessing credibility, and drawing all inferences in favor of the controversion.  If none of the reasons given for a controversion is supported by substantial evidence to warrant a decision DAL is not entitled to payment, the controversion was “made in bad faith.”  Harp at 359.  
Employer’s stated reason for the controversion was:  “[i]n order to verify DAL Enterprise’s charges on their bills, we require copies of emails and telephone bills.”  Therefore, the only evidence Employer relied on in its controversion was DAL’s invoice.  Employer contends some of the line item entries on DAL’s invoice were vague, and further contends it was just trying to obtain some additional details on those entries.  Under the Act, it is Employer’s duty to either pay benefits, or controvert them, within the prescribed timelines.  To assist employers with their duty to investigate and administer claims, the Act requires employees and others, including rehabilitation specialists, to disclose certain mandatory information to them.  In this case, DAL disclosed the information it was required to under the Act.  As discussed above, there is no legal basis to condition payment on the production of emails and telephone records, and Employer’s contention certain of DAL’s line item entries are vague is not sufficient evidence to support a finding DAL was not entitled to any payment for its services.  

Additionally, the timeline of events in this matter is significant.  DAL generated the invoice on September 16, 2010, and the adjuster received it on September 20, 2010.  The adjuster later claimed the invoice had been lost or misplaced, and DAL faxed another invoice to the adjuster in October 2010.  The invoice went unpaid and un-controverted.  DAL contacted the adjuster on December 3, 2010, to inquire about payment on its invoice.  In response, the adjuster requested DAL submit its emails and telephone bills.  DAL attempted to resolve the invoice with the adjuster without disclosing confidential information, and after not hearing from the adjuster after four days, retained an attorney.  DAL then filed its WCC on February 8, 2011.  Employer filed its controversion on February 11, 2011, based on DAL not submitting emails and telephone bills with his invoice.  Employer did not file its controversion until nearly five months had passed since receiving the first invoice and, only after DAL had filed its WCC.  This represents a significant passage of time which, in light of Employer’s legal obligation to either timely pay or controvert benefits, indicates Employer’s controversion was in bad faith.  
The second determination in the three-step analysis is whether Employer’s controversion was unfair or frivolous.  If the controversion lacks a plausible legal defense or lacks the evidence to support a fact-based controversion, it is frivolous; if it is the product of dishonesty, fraud, bias, or prejudice, it is unfair.  Ford at 37.  As discussed above, since there is no legal basis to support conditioning payment on the production of emails and telephone records, the controversion was frivolous.

The third determination in the three step analysis is to make a subjective inquiry into the motives or belief of the controversion author.  This step is necessary to determine whether the basis for an invalid controversion falls into the “borderland” between good faith and bad faith, or was based on bad faith so as to require a referral under 155(o).  Here, Employers actions were inconsistent with its contention it was merely trying to obtain some additional details.  Client confidentiality was DAL’s basis for not producing the emails to Employer.  DAL did not produce its telephone bill because it pays a flat rate for telephone service.  At hearing, the Employer questioned, given all the other information that must be disclosed under the Act during the reemployment process, e.g., plan monitoring, grades, etc., how can DAL’s emails and telephone bills be confidential?  If Employer was actually desirous of obtaining the information it now contends it was seeking, it could have made this inquiry prior to its controversion.  During the period between receiving the invoice and filing the controversion, Employer had ample opportunity to understand the basis for the DAL’s reluctance to provide copies of its emails, and to obtain the additional details it now contends it was seeking through some alternative means short of conditioning its payment exclusively on the production of emails and telephone records.  However, even at hearing, when asked if additional details could be provided some other way, short of production of the actual email communications themselves, the adjuster rejected the proposition and stated that nothing else would be acceptable to her.  And, while it may have been reasonable for Employer to have initially inquired why it took the rehabilitation specialist a half hour to read an email, it was not reasonable for Employer to refuse payment and then, only much later, controvert an entire series of invoices, contending it just needed some additional information while remaining unreceptive to the potential of obtaining that information through some means other than originally requested.  Employer’s actions were inconsistent with its stated purpose of obtaining additional details, and are an indication of Employer’s subjective bad faith.  
Additionally, the only thing Employer was seeking initially was additional information on certain line item entries on the invoice.  Employer does not contend DAL is not entitled to payment on any portion of its invoice.  Employer could have paid the undisputed portions of the invoice while further investigating the specific entries on which it now claims to have desired additional information.  The adjuster testified the undisputed portions of the invoice should be paid, yet they were not.  This too, is evidence Employer’s subjective bad faith.
Furthermore, the adjuster testified she interpreted the insurer’s request to obtain some additional details to mean obtain DAL’s emails and telephone records.   Here, the adjuster’s request for DAL’s emails and telephone records go beyond the insurer’s actual request for additional details.  By conditioning payment of the invoice on the production of emails and telephone records, the adjuster was prescribing the means by which those details must be produced in order for DAL to receive payment for its services.  The adjuster’s condition was not a mere misinterpretation of the insurer’s request, but rather represents the unilateral addition of an unnecessary and arbitrary requirement to the insurer’s actual request, and is further evidence of Employer’s subjective bad faith.

Absent an outright admission, the adjuster’s specific motive cannot be determined.  However, Rockstad make it clear an adjuster may be presumed to have filed a frivolous controversion without proof of a “malign motive.”  Therefore, whatever the adjuster’s true motive was, whether it was to refuse payment as leverage to coerce the DAL into reducing its bill, or to obtain confidential information on Employee she otherwise would not have been entitled to under the Act, or some other motive, it need not be specifically established here.  Employer’s actions, including remaining unreceptive to the potential of obtaining the information it was seeking through some means other than originally requested, not paying the undisputed portions of DAL’s invoice, along with placing additional conditions on the insurer’s request, all bore no relationship to a good faith adjusting of DAL’s invoice.  Nor are they representative of mere borderline bad faith.  The controversion in this case was not “because of honest mistakes, inadvertent processing errors, partial or technical insufficiency, error, negligence, and petty or reasonable misunderstandings” as mentioned in Barron.  Here, because the controversion was issued squarely out of bad faith, referral to the Director of the Division of Insurance is appropriate.
4) Is DAL entitled to an award of penalty?
A timely and valid controversion protects Employer from penalty.  Since Employer’s controversion was invalid, DAL is entitled to an award of penalty under AS 23.30.155(e).  Employer will be ordered to pay the penalty.

5) Is DAL entitled to an award of reasonable attorney fees and costs? 
DAL seeks an award of attorney fees and costs, and prevailed on the only issue it sought, payment of its invoice.  Employer opposes an award of reasonable attorney fees because DAL filed its attorney fee affidavit the day before hearing, and contends therefore, DAL should be limited to statutory minimum fees.  The Alaska Supreme Court in Wise Mechanical Contractors v. Bignell held that attorney fee awards should be reasonable and fully compensatory, considering the contingency nature of representing injured workers, to insure adequate representation.  The nature, length, and complexity of the services performed, the resistance of employer, and the benefits resulting from the services obtained, are considered when determining reasonable attorney fees for successful prosecution of claims.  
DAL’s September 16, 2010 invoice was for $5,682.35.  Employer did not pay the invoice, did not pay the undisputed portions of that invoice, and did not controvert that invoice until February 11, 2011.  Given Employer’s resistance, and considering the total amount of the DAL’s invoice, to limit DAL to statutory minimum attorney fees in this case would result in a manifest injustice to a party because the attorney fees would not be fully compensatory.  Therefore, pursuant to 8 AAC 45.195, good cause exists to excuse DAL from the requirement under 8 AAC 45.180(d)(1), prescribing a party file its attorney fee affidavit three days prior to hearing.  DAL is entitled to an award of reasonable attorney fees under AS 23.30.145(b).  
DAL has filed affidavits of attorney fees and legal costs, itemizing 23 hours of attorney time at 275.00 per hour, 1.3 hours of paralegal time at $80.00 per hour, and $500.00 in legal costs.  The attorney fees’ claimed total $6,325.00, and paralegal costs total $104.00.   The claimed hourly rate of $275.00 is within the reasonable range for experienced claimant’s counsel in other cases, based on expertise and years of experience.  Considering the nature, length, and complexity of the services performed, Employer’s resistance, and the benefits resulting to the claimant from the services obtained, the total claimed attorney fees and legal costs are reasonable for the successful prosecution of this claim.  The total claimed fees and costs are fully compensatory and take into account the contingent nature of representing claimants in workers’ compensation cases.  DAL is entitled to $6,325.00 in fees for his attorney, $104.00 in paralegal assistant costs, and other legal costs of $500.00 under AS 23.30.145(b).

CONCLUSIONS OF LAW

1) Employer’s controversion of DAL’s invoice was invalid.
2) DAL is entitled to an award of interest.

3) Employer frivolously controverted DAL’s fees.
4) DAL is entitled to an award of penalty.
5) DAL is entitled to an award of reasonable attorney fees and costs. 
ORDER

1) Employer shall pay the September 19, 2010 invoice, No. 20309, for $5,682.35.

2) Employer shall pay interest on the unpaid invoice from the date on which it was due.
3) A copy of this decision and order shall be provided to the Director of the Division of Workers’ Compensation with a request he notify the Director of the Division of Insurance that Employer has frivolously controverted compensation due under the Act.
4) Employer shall pay DAL a penalty on the unpaid invoice.

5) Employer shall pay attorney’s fees and costs to DAL’s attorney totaling $6,929.00.

Dated in Fairbanks, Alaska this 6th day of January, 2012.





ALASKA WORKERS’ COMPENSATION BOARD

_________/s/_______________________                           
Robert Vollmer, Designated Chair

__​​​​​​​​​​​​​​​​​​​_______/s/_______________________

Sarah Lefebvre, Member

_________/s/_______________________

Jeff Bizzaro, Member

APPEAL PROCEDURES

This compensation order is a final decision and becomes effective when filed in the Board’s office, unless it is appealed.  Any party in interest may file an appeal with the Alaska Workers’ Compensation Appeals Commission within 30 days of the date this decision is filed.  All parties before the Board are parties to an appeal.  If a request for reconsideration of this final decision is timely filed with the Board, any proceedings to appeal must be instituted within 30 days after the reconsideration decision is mailed to the parties or within 30 days after the date the reconsideration request is considered denied because the Board takes no action on reconsideration, whichever is earlier.

A party may appeal by filing with the Alaska Workers’ Compensation Appeals Commission: (1) a signed notice of appeal specifying the board order appealed from; 2) a statement of the grounds for the appeal; and 3) proof of service of the notice and statement of grounds for appeal upon the Director of the Alaska Workers’ Compensation Division and all parties.  Any party may cross-appeal by filing with the Alaska Workers’ Compensation Appeals Commission a signed notice of cross-appeal within 30 days after the board decision is filed or within 15 days after service of a notice of appeal, whichever is later.  The notice of cross-appeal shall specify the board order appealed from and the grounds upon which the cross-appeal is taken.  Whether appealing or cross-appealing, parties must meet all requirements of 8 AAC 57.070.

RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION

Within one year after the rejection of a claim, or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order in the matter of KATHERINE STRONG, employee; and DAL ENTERPRISES, LLC, applicant; v. FAIRBANKS MEMORIAL HOSPITAL, employer; and SENTRY INSURANCE MUTUAL CO., insurer / defendants; Case No. 200919170; dated and filed in the office of the Alaska Workers' Compensation Board in Fairbanks, Alaska, and served upon the parties this 6th day of January, 2012.

____________/s/____________________

Diahann Caulineau-Kraft, Clerk
�








26

