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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 115512
Juneau, Alaska 99811-5512

	SAMI A. SAAD, 

                                               Employee, 

                                               v. 

TRIDENT SEAFOODS CORP.,

                                               Employer,                                                                                         

and 

LIBERTY MUTUAL INSURANCE CO.,

                                               Insurer,
                                                   Defendants.
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	        INTERLOCUTORY 

        DECISION AND ORDER

        AWCB Case No.  200708366

        AWCB Decision No.  12-0009 

         Filed with AWCB Anchorage, Alaska

         on January 12, 2012


Trident Seafoods Corporation and its insurer, Liberty Mutual Insurance Company’s (collectively, Employer) petition to dismiss for failure to comply with discovery was heard on December 7, 2011, in Anchorage, Alaska.  Sami Saad (Employee) appeared telephonically, represented himself and testified.  Attorney Jeffrey Holloway appeared for Employer.  No other witnesses were called.  An oral order setting deadlines for signing releases was issued.  Employee was allowed until December 27, 2011, within which to deliver signed, unaltered releases to Employer or dismissal would be granted.  The record closed on December 28, 2011, when Employer filed an Affidavit reflecting its receipt of the releases.  This decision memorializes the oral order, and resolves the petition to dismiss.    

ISSUE

Employer contends Employee has repeatedly thwarted its efforts to effectively conduct discovery, most recently failing to return releases as previously ordered, and his claim should be dismissed.  

Employee contends he signed and returned the releases sent to him, and the alterations he made to them were condoned by the prehearing officer.  If his alterations are unacceptable to the board, he contends, he will sign unaltered releases. 

Should Employee’s claim for benefits be dismissed as a sanction for failing to sign and return unaltered releases? 
FINDINGS OF FACT

These findings are limited to those necessary to answer the narrow question whether Employee’s claim for benefits should be dismissed as a sanction for failing to return unaltered releases.  The following facts and factual conclusions are established by a preponderance of the evidence: 


1) On March 18, 2007, while working for Employer, Employee reportedly began experiencing pain in his right middle finger.  (Report of Occupational Injury).

2) On October 22, 2008, Employer controverted all benefits based on an employer’s medical evaluation (EME) opining Employee’s condition did not result from his employment.  (EME Report, September 30, 2008; Notice of Controversion).

3) On January 1, 2009, Employee filed a Workers’ Compensation Claim (WCC) seeking temporary total disability (TTD), permanent partial impairment (PPI), medical costs, and alleging unfair and frivolous controversion, for bilateral hand injuries, specifically bilateral tendon sheath ganglions, resulting from long hours performing repetitive work in Employer’s fish processing plant in 2007.  (WCC).  

4) Employer again controverted all benefits.  (Controversion Notices, various).

5) Between July 9, 2009 and November 10, 2011, thirteen prehearing conferences were conducted in this case.  (Record; Prehearing Conference Summaries dated July 9, 2009, February 16, 2010, April 9, 2010, April 16, 2010, June 24, 2010, October 13, 2010, November 30, 2010, April 28, 2011, May 5, 2011, August 4, 2011, October 20, 2011, November 10, 2011).

6) At the July 9, 2009 prehearing conference, the parties stipulated to a second independent medical evaluation (SIME), and deadlines were established for completing the SIME binders.  The prehearing conference summary notified the parties that if it was necessary to cancel or change the SIME appointment date or time, the requesting party must advise the board’s designee and the physician’s office immediately.  (Prehearing conference summary, July 9, 2009 at 2-3).

7) On January 12, 2010, Employer sent Employee a set of releases for signature.  The letter informed Employee he had 14 days within which to sign and return the releases or to file a petition for a protective order.  (Letter from Richard Degenhardt, Jr. to Employee, January 12, 2010).

8) Employee did not timely return the releases, and did not file a petition for a protective order.  (Petition to Compel, February 9, 2010).

9) On February 9, 2010, Employer filed a petition seeking to compel Employee to sign the proffered releases.  (id.).

10) At a February 16, 2010 prehearing conference, the board designee was informed the SIME had been scheduled with Christopher Wilson, M.D., on January 5, 2010, but Employee failed to attend.  Employee alleged he notified Employer’s counsel’s office in December, 2009, he needed four to six weeks advance notice of an SIME, he was out of the country on the date the SIME was scheduled, and did not receive notice of it until he returned on January 23, 2010, after the date the SIME appointment was scheduled to take place. Employer was charged a no show fee by the SIME physician.  Employee requested the SIME be re-scheduled with a doctor other than Dr. Wilson.  The parties agreed that if the designee was able to schedule the SIME with another physician she would do so.  Otherwise it would be re-scheduled with Dr. Wilson. The parties further agreed to the unusual procedure that the Employer would not be told the name of the SIME physician, or the date of the SIME, until after it had occurred.  (Prehearing conference summary, February 16, 2010 at 2).

11) At the February 16, 2010 prehearing conference, Employee agreed to sign and return the releases.  (Prehearing conference summary, February 16, 2010 at 2).

12) On March 11, 2010, the board designee selected John J. Lipon, D.O., from Bellevue, Washington, to perform the SIME.  It was scheduled for April 24, 2010.  As agreed at the prehearing conference, the notice sent to Employer omitted the date of the SIME and the identity of the SIME physician. (Letters from designee to Dr. Lipon and Employee, with redacted copies sent to Employer, March 11, 2010).

13) On March 31, 2010, Employer filed a petition to stay the SIME alleging a medical release Employee signed and returned was ineffective for obtaining records from the medical providers Employee claimed to have visited in Dubai, U.A.E. in January 2010.  The affidavit accompanying the petition reported that the affiant contacted Al Noor Hospital and was informed all hospital records are privileged and cannot be released to anyone other than the patient, or to a third party bearing an order from the Court of First Instance of the United Arab Emirates.  The affiant further reported he was unable to locate Dr. Ahmed Mostafa Al Okla, reportedly Employee’s physician, in the U.A.E.  (Petition to Stay SIME, Affidavit of Richard Degenhardt, Jr., March 31, 2010).

14) At an April 9, 2010 prehearing conference, Employer argued the SIME should be postponed because the medical records from Employee’s treatment in the U.A.E. had not been obtained.  Employee argued he has done everything to cooperate with Employer’s requests for releases, he was willing to return to Dubai to obtain his medical records for Employer if Employer paid for his return trip, Employer’s representative was an attorney and should know how to obtain the records, and obtaining the record was Employer’s problem, not his.  The request to stay the SIME was set for hearing on April 21, 2010.  (Prehearing conference summary, April 9, 2010).

15) An April 16, 2010 prehearing conference was scheduled when Employee advised the board designee he was scheduled to be out of the country for treatment with a new physician on the date of the April 21, 2010 hearing.  Both parties appeared.  Employer requested the name of the new physician, but Employee could only recall his first name, “Richard,” a surgical specialist from Khartoum, Sudan.  The board designee reminded Employee that Alaska law requires him to provide medical information relevant to his claim to Employer and the board or his claim could be dismissed.  Employee agreed to provide Employer the names and addresses of both physicians he will be seeing, and agreed to return from his medical visit with copies of his medical records and provide them to Employer.  Employer reiterated its objection to the SIME going forward until all medical records related to Employee’s claim of injury had been obtained.  The petition to continue the SIME was re-scheduled for hearing on May 12, 2010.  (Prehearing conference summary, April 16, 2010).

16) On April 26, 2010, Employer filed a Supplemental SIME binder containing the medical records from Claimant’s January, 2010 treatment by Dr. Ahmed Mostafa Al Okla, and Al Noor Hospital, in Dubai, U.A.E.  (Supplemental SIME Binder).

17)  At the hearing on May 12, 2010, Employee failed to appear.  Finding Employee received actual notice of the hearing, the matter proceeded in his absence.  Employer notified the board it had not received the medical records from Employee’s medical treatment the previous month.  But in order to move the case forward without further delay, Employee modified its earlier request the May 29, 2010 SIME be postponed or cancelled, and instead asked that the SIME physician’s clinical and physical examination of Employee proceed as scheduled, but the SIME physician be instructed not to issue his written report until he received all of the medical records from the board, including those from Employee’s overseas medical care.  Employer’s request the SIME take place, but the report await issuance until the SIME physician receives Employee’s medical records from his care abroad in January and April 2010, was granted.  (Saad v. Trident Seafoods Corp., AWCB Decision No. 10-0093 (May 21, 2010) (Saad I).

18)  On June 1, 2010, Employee called and spoke with Workers’ Compensation Officer II, Deborah Simpson.  He told Ms. Simpson he returned from his medical trip abroad on or about May 17, 2010.  He thought the May 12, 2010 hearing had been cancelled.  He was not able to see the doctor he was scheduled to see in Turkey because a volcano eruption interfered with his travel.  It cost him $12,000.00 on his trips abroad for treatment, more than he realizes his hand surgery will cost, but believes his need for surgery is work-related and it is a matter of principle to him that the party responsible pay for it.  He stated he did not want an SIME doctor in Washington state, where the second SIME physician is located, because he believes there would be a conflict with any EME physician also practicing in Washington.  He wanted the SIME to be rescheduled with a doctor in another state. A prehearing conference was scheduled for June 24, 2010. (Summary of Ex Parte Communication, June 1, 2010). 

19) On June 24, 2010, Employer filed a petition to recoup SIME cancellation fees.  (Petition to recoup).

20) At the June 24, 2010, prehearing conference, Employee reiterated in Employer’s presence his ex parte arguments to Ms. Simpson, adding both Ms. Simpson and another board “tech” told him his SIME would be cancelled and not reset until after another prehearing.  The prehearing conference summary notes there is no confirmation of these purported representations to Employee in the board’s records.  Employer objected to re-scheduling the SIME with a physician in a state other than Washington.  Employer reported it was billed $1,500.00 as a “no show” fee for Employee’s failure to appear at the May 29, 2010 SIME.  Employee was informed he must file a petition to pursue his request the SIME be scheduled outside of Washington state, and should review Saad I to consider his options. (Prehearing conference summary, June 24, 2010).

21)   On October 13, 2010, another prehearing conference convened to address SIME scheduling.  Both parties appeared.  The board designee conducting the prehearing conference advised Employee the location of an SIME provider was not subject to negotiation, and pursuant to the board’s May 21, 2010 decision and order in Saad I, he would be required to attend an SIME with Dr. Lipon in Washington state as soon as possible.  The designee explained SIME physicians conduct impartial examinations to ensure the SIME is a truly independent evaluation, and are carefully vetted to ensure they have no conflicts of interest.  The designee advised Employee his failure to attend SIME appointments could result in the board ordering him to reimburse Employer for expenses incurred for his failure to appear, or, on Employer’s petition, could result in dismissal of his claim.  Employee was ordered to produce any and all medical records for treatment on or before April 1, 2010 to the present, no later than October 22, 2010.  He was informed AS 23.30.107(a) requires him to release all evidence relative to his injury, and any willful failure to comply with discovery orders on his part could result in dismissal of his claim.  (Prehearing conference summary, October 13, 2010).

22) On December 11, 2010, Employee attended an SIME with John J. Lipon, D.O., orthopedic surgeon.  Dr. Lipon concluded Employee had a firm nodule at the palmar base of his right middle finger.  He diagnosed it as a fibrous nodule or residuals of a ganglion cyst.  He opined Employee’s repetitive work activities, with the claim date March 18, 2007, were the substantial cause of the condition and need for medical treatment, in whole, with no apportionment.  He recommended surgical excision of the painful nodule at the base of Employee’s right middle finger.  Dr. Lipon further concluded Employee also suffered a fibrous nodule or ganglion cyst at the base of his left hand middle finger, since resolved, but with residual pain at the base of his left hand middle finger.  He further opined Employee’s repetitive work activities, in whole, with no apportionment, were the substantial cause of the pain at the base of Employee’s left middle finger and need for medical care. Dr. Lipon recommended a local cortisone injection to relieve any residual inflammation and pain in Employee’s left middle finger.  (SIME report, December 11, 2010).

23) On January 25, 2011, a prehearing conference convened to discuss case status based on Dr. Lipon’s SIME report.  Employer began the prehearing conference by stating Employer was now willing to pay for Employee to have the surgery on his right hand, a cortisone injection in the left hand, and four weeks of temporary total disability (TTD), based on Dr. Lipon’s evaluation and report.  Additionally, Employer would consider additional TTD if recommended by the surgeon performing the procedures, and payment of a permanent partial impairment (PPI) evaluation upon medical stability.  Employer instructed Employee to have his surgeon’s office fax to her the date of his surgery so Employer knows when to begin paying TTD.  Employer and the designee attempted to make it clear to Employee he could have his surgery before a hearing is held on the remaining issues in his claim.  Employee amended his January 14, 2009 claim to include payment for out of pocket expenses for treatment since his injury, travel associated with that treatment including to Dubai from Seattle, and from Dutch Harbor to Seattle, and lodging in Washington since his injury, all with interest.  Employee expressed his dissatisfaction with the progress of his case, stating his life had been “ruined” by workers’ compensation, the prehearing officer was racist, and he wished to speak with the chief of adjudications.  He was provided the names of the chief, the director, the commissioner, and instructed he could call the governor’s office if he wished.  The prehearing officer noted Employee failed to understand his case would have moved along more quickly if his SIME appointments had not been missed or rescheduled three times over the course of nearly a year.  Ultimately, a hearing was scheduled for June 16, 2011, on the January 14, 2009 WCC seeking TTD, PPI, medical costs, unfair and frivolous controversion, harassment by the EME physician, and payment for out of pocket expenses for treatment since his injury, including interest. The hearing would additionally address Employer’s June 24, 2010 petition for reimbursement of cancellation fees for the first SIME appointment with Dr. Lipon which Employee missed, and Employer’s assertion of a $4,572.04 overpayment of TTD if a petition for same was filed.  (Prehearing conference summary, January 25, 2011).

24) On March 7, 2011, the law firm of Holmes, Weddle, Barcott substituted as counsel for Employer.  (Withdrawal of Counsel, Substitution of Counsel, March 7, 2011).

25) In March, 2011, in conversations with Employer’s legal assistant who was attempting to schedule his deposition, Employee stated he did not have time for a deposition, he would not go to Seattle for a deposition, if Employer’s attorney wanted to talk to him he could call him, no one requires him to do anything, the information Employer requested had been provided to Employer’s previous attorney, any further discussions with him should be through the “Board” or with his attorney, he would never attend a deposition, and he knows the law.  (Affidavit of Marcia Roadifer, March 7, 2011).

26) On March 29, 2011, Employer filed a petition to compel Employee to attend a deposition, as well as to continue the June 16, 2011 hearing.  (Petition to Compel, and to Continue hearing).

27) On April 28, 2011, a properly noticed prehearing conference took place on Employer’s petitions. Employee did not appear.  Attempts to reach Employee by telephone, and a voice mail message, were unavailing.  The board designee elected to proceed with the prehearing conference in Employee’s absence as board records indicated Employee had been provided notice of the prehearing conference.  The designee granted Employer’s petition to compel Employee to attend a deposition.  Employer’s petition to continue the hearing on the merits set for June 16, 2011, was set for hearing on May 18, 2011, as this issue required a decision by the board.  (Prehearing Conference Summary, containing certificate of service, April 28, 2011).

28) On May 5, 2011, at another prehearing conference attended by both Employee and counsel for Employer to reconsider the issues addressed on April 28, 2011, the board designee explained to Employee that at the April 28, 2011 prehearing conference he had granted Employer’s petition to compel his deposition.  Employee asked what a deposition was, and the designee explained.  Employee stated he had no problem attending a deposition, but wanted to be paid for his time and for transportation.  (Prehearing Conference Summary, May 5, 2011).  This had been addressed in the April 28, 2011 prehearing conference summary, which noted “If Mr. Saad must travel more than 30 miles from his residence to attend the deposition, he is to be reimbursed at the rate established by the Board.”  (Prehearing Conference Summary, April 28, 2011).

29) Employee’s stated willingness to appear for a deposition at the May 5, 2011 prehearing conference was in contrast to statements he made to Employer’s legal assistant in March, 2011, wherein he stated he would never attend a deposition.  (observations).

30) On May 6, 2011, Employer sent Employee an updated set of releases, including releases for medical records, employment records, social security information, social security benefits information, and workers’ compensation information.  The letter accompanying the releases informed Employee if he found the releases objectionable, he could, within 14 days from the date of the letter, file a petition for protective order (May 6, 2011 letter to Employee, with attachments). 

31) On May 18, 2011, the hearing on Employer’s petition to continue the hearing on the merits scheduled for June 16, 2011 was considered.  Both parties attended.  Employer contended Employee had unreasonably thwarted its efforts to timely depose him.  Employer contended it would be prejudiced if the June 16, 2011 hearing on the merits proceeded as scheduled without Employer having had a reasonable opportunity to conduct discovery and prepare for hearing.  Employee contended the board’s prehearing conference summaries are in error, he is awaiting receipt of compact disc recordings of those conferences he believes are necessary to his preparation for hearing, he intends to file a petition for protective order, he has numerous witnesses to prepare for hearing, some of whom are incarcerated, and he does not oppose the petition for continuance of the June 16, 2011 hearing.  Good cause was found to grant the petition for continuance, and a continuance was granted.  (Saad v. Trident Seafoods Corp., AWCB Decision No. 11-0067 (May 20, 2011)(Saad II).

32) On May 19, 2011, Employee attended his scheduled deposition.  (Deposition transcript, May 19, 2011).

33) On June 3, 2011, when the updated releases sent to Employee were not returned, and no petition for protective order had been filed, Employer filed a petition to compel the Employee to do so.  (Petition to Compel, June 3, 2011).

34) On July 18, 2011, Employee filed a petition for protective order alleging the proffered releases were overbroad, should be limited to medical records pertaining to the 2007 injury to his bilateral hands, and he never received Social Security so should not be required to sign Social Security releases.  (Petition for Protective Order, dated May 13, 2011, filed July 18, 2011).

35) On August 4, 2011, Employer’s petition to compel Employee’s signature on the releases, and Employee’s petition for a protective order were addressed by the board designee at a prehearing.  The releases in issue were a medical release, an employment records release, a workers’ compensation records release, and a Social Security Administration release.  The designee found Employee’s petition for protective order was not timely filed, and was thus denied.  Despite the fact the petition was untimely, the designee also addressed each of the releases on their merits.  He found each of the releases was reasonably restricted in light of the facts.  Employee was ordered to sign the releases attached to Employer’s May 6, 2011 letter and return them to Employer within ten days of the date the prehearing conference summary was mailed.  The prehearing conference summary informed Employee that “failure to sign and return the releases could result in the forfeiture of his benefits or the dismissal of his claim.”  There is no evidence in the prehearing conference summary that the designee advised Employee he could alter the releases, as Employee would testify.  (Prehearing conference summary, mailed August 5, 2011).

36) On August 25, 2011, Employer filed a petition to dismiss Employee’s claims for failure to return releases.  (Petition).

37) On September 1, 2011, seventeen days late, Claimant returned four of the five proffered releases to Employer.  Employee failed to return the release regarding workers’ compensation records, and made handwritten alterations to the employment records, social security, and social security earnings releases.  (Altered releases, contained at Exhibit 26, Employer’s hearing brief, November 30, 2011).

38) At a properly noticed prehearing conference to address the petition to dismiss, Employee did not appear.  The record reflected notice of the conference was sent to Employee, and the designee elected to proceed with the prehearing conference.  Employer first stated that although the releases appeared to have been signed by Employee on August 15, 2011, they were received by Employer, by facsimile, on September 1, 2011.  One of the releases, the workers’ compensation release, had not been returned, and the other releases had been significantly altered.  A hearing was scheduled for December 7, 2011, on Employer’s petition to dismiss.  (Prehearing conference summary, October 20, 20111).

39)  On November 10, 2011, another prehearing conference was scheduled at the request of Employee, who stated he had tried to call in for the October 20, 2011 prehearing, but was unable to get through.  The designee noted he had tried to reach Employee by telephone on October 20, 2011, but received no answer.  The designee informed Employee that at the October 20, 2011 prehearing, a hearing was scheduled for December 7, 2011 on Employer’s petition to dismiss his claims for failure to return the releases he was ordered to sign, his petition for protective order was untimely, and when the Social Security releases and the employment records releases were returned, they had been altered, and the worker’s compensation release had not been signed.  Employee stated he would sign the workers’ compensation records release if it was sent to him again, and would now sign whatever releases Employer sent to him.  (Prehearing conference summary, November 10, 2011).

40) On December 7, 2011, the hearing was held on Employer’s petition to dismiss.   Employer contended Employee has repeatedly thwarted its efforts to effectively conduct discovery, most recently by failing to return releases as ordered, by previously refusing to attend his deposition until ordered following a motion to compel, and by twice failing to attend properly scheduled SIMEs until formally ordered to do so.  Therefore, his claim should be dismissed.  Employee contended he signed and returned the releases sent to him, and the alterations he made to them were condoned by the prehearing officer.  He conceded if his alterations are unacceptable to the board, he will sign unaltered releases.  (Employer hearing brief, Employer argument, Employee argument).

41) The board ruled orally at the hearing setting a timetable within which unaltered releases were to be delivered to Employer, or Employee’s claims would be dismissed. Employee’s correct address was established at the hearing to be his address of record.  The oral order was followed up with a letter, sent for the parties’ convenience, summarizing the timeframes established in the oral order, with a formal decision and order to follow.  The letter was sent by both regular and certified mail to Employee’s address of record.  Employee was notified his failure to claim the certified mail copy of the letter would not excuse any failure to comply with the established timeframes.  Employer was ordered to send immediately to Employee the releases he was previously ordered to sign, and provide the board proof of mailing.  Employee was ordered to sign immediately the releases, without altering or limiting their efficacy, and return them to Employer.  Employee was strongly encouraged, though not required, to return the releases by certified mail should it become necessary for him to prove they were timely mailed and received.  Employer was ordered to notify the board and Employee upon receipt of the unaltered releases.  Employee was informed no further extensions of time to return the signed releases would be granted.  If the signed, unaltered releases were not delivered to Employer by December 27, 2011, Employee’s case would be dismissed without further proceedings.  (Oral order, Letter to parties from hearing officer, December 8, 2011).

42) On December 9, 2011, Employer filed an affidavit confirming the releases in question were mailed to Employee by certified mail on December 8, 2011, to the Employee’s address of record, and attaching a copy of the letter and releases sent.  (Letter from Marcia Roadifer to Employee, with attached releases, December 8, 2011).

43) On or about December 20, 2011, Employee called the board office stating he had not received the releases from Employer and asking how to proceed.  (Prehearing conference summary, December 21, 2011).

44) A brief prehearing conference was convened on December 21, 2011.  Employee confirmed he had not received the releases ordered mailed to him on December 8, 2011.  The designee noted other recent mailings from the board to Employee had been returned, and the online U.S. Postal Service Track & Confirm service indicated the mail was being returned because Employee had moved and left no forwarding address.  Employee stated the post office box was in his name, he had not moved, and he was receiving other mail there.  The designee recommended Employee contact the Postal Service about the problem, but noted there was not time to re-mail the releases for Employee to timely return them as ordered.  The designee suggested faxing the releases, but Employee asked that they be emailed.  The designee stated he would have Division staff scan the releases and email them to Employee immediately following the hearing.  The designee strongly suggested Employee send the releases to Employer by certified mail as quickly as possible.  Employer objected to the prehearing as inappropriate given that the hearing had taken place and Employer had complied with the board’s oral order to mail the releases to Employee by December 8, 2011.  The designee noted Employer’s concern, but stated his belief that the Richards case obligated the board to respond to Employee’s inquiry concerning how to proceed to protect his rights.  The releases were emailed to Employee after the prehearing conference concluded.  (Id.)

45) On December 28, 2011, Employer filed an affidavit indicating all releases were received from Employee on December 27, 2011, and all were unaltered and signed.  (Affidavit of Marcia Roadifer, December 27, 2011).

PRINCIPLES OF LAW

AS 23.30.001.  Intent of the legislature and construction of chapter.  It is the intent of the legislature that

1) this chapter be interpreted so as to ensure the quick, efficient, fair, and predictable delivery of indemnity and medical benefits to injured workers at a reasonable cost to the employers who are subject to the provisions of this chapter;

2) worker’s compensation cases shall be decided on their merits except where  otherwise provided by statute;

3) this chapter may not be construed by the courts in favor of a party;

4) hearings in workers’ compensation cases shall be impartial and fair to all parties and that all parties shall be afforded due process and an opportunity to be heard and for their arguments and evidence to be fairly considered.

AS  23.30.005. Alaska Workers’ Compensation Board. . . .

. . . 

(h) The department shall adopt rules for all panels . . . and shall adopt regulations to carry out the provisions of this chapter.  The department may by regulation provide for procedural [or] discovery . . . matters to be heard and decided by . . . a hearing officer. . . . 

AS 23.30.107.  Release of information.  (a) Upon written request, an employee shall provide written authority to the employer, carrier, rehabilitation specialist, or reemployment benefits administrator to obtain medical and rehabilitation information relative to the employee’s injury. The request must include notice of the employee’s right to file a petition for a protective order with the division and must be served by certified mail to the employee’s address on the notice of injury or by hand delivery to the employee. This subsection may not be construed to authorize an employer, carrier, rehabilitation specialist, or reemployment benefits administrator to request medical or other information that is not applicable to the employee’s injury. 

It is important for employers to thoroughly investigate workers’ compensation claims to verify information provided by the claimant, properly administer claims, effectively litigate disputed claims, and detect any possible fraud. Cooper v. Boatel, Inc., AWCB Decision No. 87‑0108 (May 4, 1987).   Medical and other releases are important means of doing so.  Under AS 23.30.107(a), an employee must release all evidence “relative” to the injury.  This facilitates the legislative directive that the Alaska Workers’ Compensation Act (Act) be interpreted to ensure the “quick, efficient, fair, and predictable delivery of indemnity and medical benefits to injured workers at a reasonable cost to employers.”  AS 23.30.001.
AS 23.30.108.  Prehearings On Discovery Matters; Objections to Requests For Release of Information; Sanctions For Noncompliance. (a) If an employee objects to a request for written authority under AS 23.30.107, the employee must file a petition with the board seeking a protective order within 14 days after service of the request.  If the employee fails to file a petition and fails to deliver the written authority as required by AS 23.30.107 within 14 days after service of the request, the employee’s rights to benefits under this chapter are suspended until the written authority is delivered. 

(b) If a petition seeking a protective order is filed, the board shall set a prehearing within 21 days after the filing date of the petition.  At a prehearing conducted by the board’s designee, the board’s designee has the authority to resolve disputes concerning the written authority.  If the board or the board’s designee orders delivery of the written authority and if the employee refuses to deliver it within 10 days after being ordered to do so, the employee’s rights to benefits under this chapter are suspended until the written authority is delivered.  During any period of suspension under this subsection, the employee’s benefits under this chapter are forfeited unless the board, or the court determining an action brought for the recovery of damages under this chapter, determines that good cause existed for the refusal to provide written authority.
(c) At a prehearing on discovery matters conducted by the board’s designee, the board’s designee shall direct parties to sign releases or produce documents, or both, if the parties present releases or documents that are likely to lead to admissible evidence relative to an employee’s injury.  If a party refuses to comply with an order by the board’s designee or the board concerning discovery matters, the board may impose appropriate sanctions in addition to any forfeiture of benefits, including dismissing the party’s claim, petition, or defense.  If a discovery dispute comes before the board for review of a determination by the board’s designee . . . [t]he board shall uphold the designee’s decision except when the board’s designee’s determination is an abuse of discretion. 

AS 23.30.108(c) gives the board’s designee responsibility to decide all discovery issues at the prehearing conference level, with a right of both parties to seek Board review.  Smith v. CSK Auto, Inc., AWCAC Decision No. 002 (January 27, 2006). 

The Act and case law strongly favor development of an inclusive record for consideration at hearing.  Regarding the discovery process generally, the Alaska Supreme Court encourages “liberal and wide-ranging discovery under the Rules of Civil Procedure.”  Schwab v. Hooper Elec., AWCB Decision No. 87‑0322 at 4, n.2 (December 11, 1987) (citing United Services Automobile Ass’n v. Werley, 526 P.2d 28, 31 (Alaska 1974); see also Venables v. Alaska Builders Cache, AWCB Decision No. 94-0115 (May 12, 1994).  If a party unreasonably refuses to provide information, AS 23.30.108(c) and AS 23.30.135 grant the board broad, discretionary authority to make orders assuring parties obtain the relevant evidence necessary to litigate or resolve their claims.  Bathony v. State of Alaska, D.E.C., AWCB Decision No. 98-0053 (March 18, 1998).    AS 23.30.108(c) and AS 23.30.135 allow for claim dismissal if an employee willfully obstructs discovery, although this sanction “is disfavored in all but the most egregious circumstances.”  McKenzie v. Assets, Inc., AWCB Decision No. 08-0109 (June 11, 2008).  

Exercising the extreme, dismissal sanction has been reversed as an abuse of discretion where the board failed to consider and explain why a sanction short of dismissal would be inadequate to protect the parties’ interests.  Erpelding v. R&M Consultants, Inc., Case No. 3AN-05-12979 CI (Alaska Superior Ct., April 26, 2007), reversing Erpelding v. R&M Consultants, Inc., AWCB Decision No. 05-0252 (October 3, 2006).  “While we have recognized that the trial court need not make detailed findings or examine every alternative remedy, we have held that litigation ending sanctions will not be upheld unless ‘the record clearly indicate[s] a reasonable exploration of possible and meaningful alternatives to dismissal.’”  Hughes v. Bobich, 875 P.2d 749, 753 (Alaska 1994).  “A conclusory rejection of all sanctions short of dismissing an action does not suffice as a reasonable exploration of meaningful alternatives.”  Denardo v. ABC Inc. RV Motorhomes, 51 P.3d 919, 926 (Alaska 2002).

AS 23.30.135.  Procedure before the board.  In making an investigation or inquiry or conducting a hearing the board is not bound by common law or statutory rules of evidence or by technical or formal rules of procedure, except as provided in this chapter.  The board may make its investigation or inquiry or conduct its hearing in the manner by which it may best ascertain the rights of the parties. . . .

Alaska Rules of Civil Procedure. 

Rule 37.  Failure to Make Disclosures or Cooperate in Discovery:  Sanctions. . . 

. . .

(b) Failure to Comply With Order.

. . .

(2) Sanctions by Court in Which Action is Pending.  If a party . . . fails to obey an order to provide or permit discovery . . . the court in which the action is pending may make such orders in regard to the failure as are just, and among others the following:

. . .

(C) An order . . . dismissing the action or proceeding or any part thereof. . . . 
. . .

(3) Standard for Imposition of Sanctions.  Prior to making an order under section[] . . . (C) of subparagraph (b)(2) the court shall consider

(A) the nature of the violation, including the willfulness of the conduct and the materiality of the information that the party failed to disclose;

(B) the prejudice to the opposing party;

(C) the relationship between the information the party failed to disclose and the proposed sanction;

(D) whether a lesser sanction would adequately protect the opposing party and deter other discovery violations; and

(E) other factors deemed appropriate by the court or required by law.

The court shall not make an order that has the effect of establishing or dismissing a claim or defense or determining a central issue in the litigation unless the court finds that the party acted willfully (emphasis added).
The guidelines of Alaska Civil Rule 37(b)(3) have consistently been applied when considering dismissal of claims if an employee refuses to sign releases, including determining the nature of the violation, the willfulness of the employee’s conduct, the materiality of the information sought by the employer, the prejudice to the employer, and whether a lesser sanction would adequately protect the employer’s interests or deter other discovery violations.  Vildosola v. Sitka Sound Seafoods, AWCB Decision No. 11-0005, at 7 (January 20, 2011), held because the injured worker “failed or refused to provide the releases [she was previously ordered to sign], without any legal justification or compelling excuse, Employee willfully failed to comply.”  Greer v. State of Alaska, AWCB Decision No. 10-0190, at 18 (November 26, 2010), held for “Employee’s conduct to be ‘willful,’” evidence she simply failed to show up at an employer’s medical evaluation (EME) without giving notice, “with an intention to harm Employer or its EME physicians financially or otherwise is necessary.”  In Abramson v. Trident Seafoods Corp., AWCB Decision No. 10-0140, at 11 (August 18, 2010), Employee’s refusal to sign and return discovery releases was deemed “willful,” inasmuch as he still rejected the notion he had to sign discovery releases, when ordered to do so.  Employee never sought appellate review of decisions ordering him to sign and deliver releases even after being reassured the releases would not be put to inappropriate uses, and after being advised of possible sanctions against the employer’s attorney should the releases be misused.  Instead, the employee re-asserted his concerns over “identity theft” and steadfastly refused to sign and deliver the approved releases as ordered. 

In Whittle v. Weber, 243 P.3d 208 (Alaska 2010), the Alaska Supreme Court discussed and reiterated when “litigation-ending” sanctions for discovery violations may be used and emphasized three findings the trial court must make to justify dismissal: 1) the noncompliant party willfully violated the order at issue; 2) nondisclosure of the information sought will prejudice the moving party; and 3) dismissal is sufficiently related to the violation at issue (id. at 214).  In Whittle, the respondent appeared in open court and stated he would not comply with the court’s discovery order and voiced his pro se view that obeying the order at issue would violate his “constitutional rights.”  The respondent’s legal theory proved incorrect and the superior court entered judgment for his opponent.  On appeal the court gave meaning to “willful” and stated it had upheld findings of “willful noncompliance” when a party “made no effort to comply” with discovery orders and demonstrated “no intention of ever complying with the court’s discovery orders” (id. at 215-16).  The court held it was “incumbent” upon the lower court to “clarify whether Whittle would comply” with the court’s order before imposing sanctions, “much less litigation-ending sanctions.”  The court reversed the superior court’s order and remanded for further proceedings (id. at 216).

Before the board may dismiss a claim, it must reasonably explore meaningful alternatives to dismissal, and explain why a sanction short of dismissal would be inadequate to protect the parties’ interests. Denardo v. ABC Inc. RV Motorhomes, 51 P.3d 919, 926 (Alaska 2002); Hughes v. Bobich, 875 P.2d 749, 753 (Alaska 1994).  Exercising the extreme dismissal sanction has been reversed as an abuse of discretion where the board failed to consider and explain why a sanction short of dismissal would be inadequate to protect the parties’ interests.  Erpelding v. R&M Consultants, Inc., Case No. 3AN-05-12979 CI (Alaska Superior Ct., April 26, 2007) at 17.  
ANALYSIS

Should Employee’s claim for benefits be dismissed as a sanction for failing to return unaltered releases, or is a lesser sanction appropriate at this time? 
Employers are entitled to investigate thoroughly workers’ compensation claims to verify information provided by an employee, properly administer claims, effectively litigate disputed claims, and detect any possible fraud.  Medical and other releases are important means of doing so.  AS 23.30.107.
If a party unreasonably refuses to provide information, AS 23.30.108(c) and AS 23.30.135 grant the board broad, discretionary authority to make orders assuring parties obtain the relevant evidence necessary to litigate or resolve their claims.  If an employee willfully obstructs discovery, AS 23.30.108(c) and AS 23.30.135 allow for claim dismissal.  Before claim dismissal is an appropriate sanction in a case, however, the fact finder must first reasonably explore meaningful alternatives to dismissal, and explain why a sanction short of dismissal would be inadequate to protect the parties’ interests. Claim dismissal is disfavored and reserved for the most egregious circumstances.

Before a claim is dismissed for discovery violations, the fact finder must find: 1) the noncompliant party willfully violated the order at issue; 2) nondisclosure of the information sought will prejudice the moving party; and 3) dismissal is sufficiently related to the violation at issue.  “Willful” noncompliance with a discovery order may be found where a party has “made no effort to comply” with discovery orders and demonstrated “no intention of ever complying with a discovery order.” 

Here, Employee’s actions, in the following particulars, have caused significant delay in these proceedings:

1. Failure to timely return releases in January, 2010, necessitating a petition to compel;

2. Failure to attend the SIME scheduled with Dr. Wilson on January 5, 2010

3. Scheduling travel overseas when a hearing had been scheduled in April, 2010; 

4. Failing to appear at the re-scheduled hearing in May, 2010;

5. Failure to attend the SIME scheduled with Dr. Lipon on April 24, 2010;

6. Failure to comply with informal discovery by refusing to attend a deposition, necessitating a petition to compel;

7. Failure to attend a properly scheduled prehearing conference on April 28, 2011;

8. Failure to return releases in May, 2011, necessitating a petition to compel; 

9. Failure to return unaltered releases after a board order, resulting in the petition to dismiss; 

10. Failure to attend a properly noticed prehearing conference to address the petition to dismiss; and.

11. Failure to claim certified mail.

However, once Employee was ordered to attend his deposition, was ordered to attend the SIME, and was ordered to sign unaltered releases of face dismissal, he did so.   Therefore, he cannot be found to have willfully violated a board order.   Because Employer has deposed Employee, Employee has attended the SIME, and has returned signed and unaltered releases, Employer has obtained the information, or has the means to obtain the information necessary to prepare its case.  In this instance the lesser sanction, issuing Employee a final order to timely return the signed, unaltered releases or dismissal would follow without further proceedings, was effective.  The releases were returned, and Employer’s rights protected.  For these reasons Employee’s case will not be dismissed.  Employee is strongly cautioned, however, that further actions on his part which unreasonably thwart Employer’s efforts to investigate and prepare its case, or which unnecessarily delay these proceedings, may support a successful petition to dismiss in the future.

CONCLUSIONS OF LAW

Employee’s claim for benefits will not be dismissed as a sanction for failing to return unaltered releases, as a lesser sanction proved adequate to protect the parties’ rights. 
ORDER

Employer’s Petition for Dismissal is denied.

Dated in Anchorage, Alaska, this 12 day of January, 2012.

                                                                ALASKA WORKERS' COMPENSATION BOARD



_______________________________



Linda M. Cerro, Designated Chairperson



_________________________________


                                           
Janet Waldron, Member

                           
_________________________________



Rick Traini, Member

       RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

       MODIFICATION

Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.

PETITION FOR  REVIEW

Under Monzulla v. Voorhees Concrete Cutting, 254 P.3d 341(Alaska 2011), a party may seek review of an interlocutory or other non-final Board decision and order.  Within 10 days after service of the Board’s decision and order a party may file with the Alaska Workers’ Compensation Appeals Commission a petition for review of the interlocutory or other non-final Board decision and order.  The commission may or may not accept a petition for review and a timely request for relief from the Alaska Supreme Court may also be required. 
          CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Interlocutory Decision and Order in the matter of SAMI A. SAAD, employee  v. TRIDENT SEAFOODS CORP. and LIBERTY NORTHWEST INSURANCE CORP.,  Insurer; Case No. 200708366, dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 12 day of January, 2012.



Sertram Harris, Office Assistant I
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