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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 115512
Juneau, Alaska 99811-5512

	JUDITH LEWIS-WALUNGA, 

                                          Employee,

                       and,

WILLIAM ROSS, D.C.,

                                          Physician, 

                                           Applicants,

                                                   v. 

MUNICIPALITY OF ANCHORAGE,

(Self-Insured)                            

                                          Employer, 

                                           Defendant.
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)
	      FINAL DECISION AND ORDER

      ON REMAND

      AWCB Case No.  200403809
      AWCB Decision No.  12-0010
      Filed with AWCB Anchorage, Alaska 

      on January 13, 2012.


The issue of the employee’s counsels’ attorneys’ fees is before the Alaska Workers’ Compensation Board (Board) on remand from the Alaska Workers’ Compensation Appeals Commission (Commission).
  The Commission vacated and remanded a prior Board decision
 awarding William J. Soule, employee’s counsel, two-thirds of his actual attorney fees because the prior Board panel failed to make sufficient findings of fact to permit review of the Board’s award of fees to Mr. Soule. Attorney Michael Flanigan represented Mr. Soule on his claim for attorney fees. Attorney Erin Egan represented the self-insured employer (employer).
  Careful review of the record and the parties’ post-remand briefing revealed that the employee received benefits in excess of $86,000 as a result of Mr. Soule’s efforts, not $20,000 as the prior board believed.  After taking into account the nature, length, complexity and benefits received in this case, we find Mr. Soule should receive the full amount of fees requested in his fee affidavit, $38,920.00. As the prevailing party, Mr. Soule is also entitled to attorney fees and costs associated with this proceeding. 

ISSUE
Shall the Board award attorney’s fees and costs under AS 23.30.145?  If so, in what amount?

BACKGROUND

The relevant facts and procedural history have been identified by the Alaska Supreme Court, the Commission and the Board in previous decisions regarding the employee’s and her counsel’s claims.
  They are incorporated by reference here, and will not be repeated except where necessary to resolve the issues on remand.

The employee, when she was 59 years old, was injured when she slipped and fell to the ground while walking across the employer’s parking lot on March 31, 2004.  Shortly thereafter, the employer controverted her claim and Mr. Soule entered his appearance as employee’s counsel.  Effective December 13, 2006, the parties entered into a stipulation, approved by the Board, acknowledging that some of the injuries were work related and that Mr. Soule should receive $25,000 for services rendered through December 13, 2006.  There were many claims that remained unresolved.  The dollar amount of the benefits received by the employee after December 13, 2006 totaled $86,702.08.  Some claims were resolved prior to the hearing, some on the eve of hearing and some by Board order:

A number of subsidiary disputes were resolved, or claims and controversions withdrawn, as the parties proceeded to hearing, including Lewis-Walunga’s objection to attending a neuropsychological examination, her request for a neurological second independent medical examination (SIME), TTD for certain periods, certain medical benefits, and her claim for cognitive deficits related to a brain injury. By the hearing on April 1, 2008, the only claims Lewis-Walunga asserted were for 5 weeks of TTD, additional PPI up to 33 percent, medical benefits, penalties on PPI previously paid, interest, and attorney fees and costs. Her chiropractor, Dr. Ross, also filed a claim for payment of services, which Lewis-Walunga supported. The board heard the case and decided Lewis-Walunga was entitled to 21 percent PPI, 5 weeks of TTD, interest, and some medical benefits. It denied Dr. Ross’s claim and Lewis-Walunga’s claim for penalties. It found, however, it did not have the evidence to decide the claim for attorney fees. It gave the parties time to attempt settlement of that issue, and retained jurisdiction.

The attempt to resolve Soule’s fee request failed. . . The board awarded an attorney fee and full costs, but reduced the fee by 30 percent.
  

The prior board panel, in its 2008 order reasoned:

Based on our review of the record, we find the benefit the employee requested and the Board denied was the request for a penalty on the balance of a PPI rating the employer paid in bi-weekly checks rather than in a lump sum. 
The defendant argues that any charges related to the ‘neuropsychological issue’ should be excluded from any fee award. Despite the Board’s finding the employee is entitled to reasonable attorney's fees in this case, it also asserts that only statutory fees should be awarded. 

Based on our review of the record, we find that as a consequence of the employee's counsel's efforts, the results were favorable for the employee. The Board awarded the requested TTD from September 8, 2004 through October 11, 2004. The Board awarded PPI in excess of the 13% already paid by the defendant, which resulted in 8% more PPI being paid, or an additional $14,160.00. The Board granted the employee's request for an order requiring the defendant to pay her outstanding medical bills. The Board ordered the defendant to pay the employee interest on PPI, TTD and medical benefits. The employer did not appeal that decision and paid the awarded benefits. Based upon the statutes, the decisional law, and the results to the employee, we reaffirm the Board’s finding the employee is entitled to reasonable attorney fees and costs. 

With respect to the nature, length, and complexity of the services performed by the William J. Soule Law Office, the record reflects attorney Soule filed his entry of appearance in this case on August 16, 2004. When multiple disputes were resolved in December 2006, the parties agreed, and the Board approved payment of attorney fees and costs in the total amount of $25,616.46 for services performed through December 13, 2006. Thereafter, multiple additional claims, petitions and controversions were filed, numerous documents and medical records were subject to review, and multiple prehearing conferences were conducted and depositions held. Additionally, the record reflects the employee incurred fees and costs associated with medical consultations, extensive document preparation, legal research and writing, brief preparation and hearing attendance. Accordingly, we find the services performed during the additional period in the instant case were complex, time consuming and costly for the employee's attorney, as supported by his affidavits.

The record reflects the employee’s attorney billed his time at a rate of $250.00 per hour from December 2006 until his March 3, 2008 billing entry, when the billing rate increased to $300.00 per hour. According to his final Supplemental Affidavit of Fees and Costs, the total attorney fee bill presented at the instant hearing totaled $38,920.00. The employee also itemized litigation costs including copying and computer research in the total amount of $2,261.89.

After taking into account the nature, length, complexity and benefits received in this case, we find the employee’s final attorney fees and cost billings are a little too high for granting an associated award. In part, because the total attorney fee award requested is substantially more than the compensation benefit amount awarded to the employee in the Board’s June 30, 2008 D&O, and we do not wish to speculate as to the value of any future benefits to the employee, we will reduce the attorney fee award from the total figures requested.  Specifically, given that the value of the benefits awarded the employee was approximately $20,000.00, we direct the employer to pay 30% less than the full employee’s attorney fee award requested, or $27,244.00 in attorney fees. We will also award the requested $2,261.89 for other litigation costs, which include disputed computer research costs.

Mr. Soule appealed the Board’s decision, seeking his full attorney fees.  The Commission concluded: 

the board failed to make necessary findings of fact regarding the controversions that were filed and if controversions in fact exist. The board failed to adequately explain why it chose to neglect awards of those fees that must be established under § .145(a). The board failed to determine if the fees were, or were not reasonable. The board failed to adequately explain why the fees requested were “a little too high” or what the board found that justified the 30 percent reduction of fees in this case. Therefore, the commission REVERSES the board’s decision, VACATES the board’s order, and REMANDS this case to the board for further proceedings in light of this decision.

On remand, the original members of the board panel were no longer on the Workers’ Compensation Board so a new panel was selected.  Another change occurred in the interim occurred:  Mr. Soule joined the Board as a Workers’ Compensation Hearing Officer.  To avoid the appearance of impropriety, an Administrative Law Judge from the Office of Administrative Hearings and Appeals, chaired the Board panel rather than one of Mr. Soule’s co-workers.  A hearing was held and the record reviewed.  The hearing consisted primarily of oral argument.  Post-hearing, the Board issued an Order on Post Hearing Briefing (November 9, 2010) that posed 13 questions to the parties.  This Decision and Order takes into consideration not only the prior record
 but the record developed on remand.  Stated another way, this panel conducted a hearing de novo.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

At the hearing on remand the parties agreed that attorney’s fees should be considered and awarded under AS 23.30.145(a):

Fees for legal services rendered in respect to a claim are not valid unless approved by the board, and the fees may not be less than 25 percent on the first $1,000 of compensation or part of the first $1,000 of compensation, and 10 percent of all sums in excess of $1,000 of compensation.  When the board advises that a claim has been controverted, in whole or in part, the board may direct that the fees for legal services be paid by the employer or carrier in addition to compensation awarded; the fees may be allowed only on the amount of compensation controverted and awarded. . . . In determining the amount of fees the board shall take into consideration the nature, length and complexity of the services performed, transportation charges, and the benefits resulting from the services to the compensation beneficiaries.

The statute identifies the paradigm to be applied when awarding fees in excess of the minimum.  Applying this model the Board will first consider the amount of compensation controverted and awarded, and then consider “the nature, length and complexity of the services performed, transportation charges, and the benefits resulting from the services to the compensation beneficiaries.”

I. COMPENSATION CONTROVERTED AND AWARDED

After the parties’ partial settlement in December 2006, seven additional controversions were filed.
  Although the employer may have eventually paid benefits, it consistently denied and litigated benefits sought throughout this proceeding.
  Accordingly, the Board concurs that the award of fees in this matter is appropriately considered under AS 23.30.145(a).  

Under AS 23.30.145(a), when considering an award of attorney fees in excess of the statutory minimum, the Board must make several factual findings.  Implicit in the restriction that fees may only be awarded on compensation controverted and awarded is the requirement that the Board determine the amount of compensation awarded.

The Alaska Supreme Court instructs that where the employer resists the employee’s claim and the employer, after further consideration, decides that voluntary payment is appropriate, the benefit the employer then pays is considered “awarded.”
  However, this does not mean that every time counsel is involved and the employer controverts or otherwise resists payment of a benefit claimed and then pays the benefit, that payment was because of the attorney’s efforts.  This is a factual determination and the employee has the burden of proving that his or her attorney played a role in securing benefits.  

From a careful review of the record here, the Board finds employee’s assertion that the benefits paid “voluntarily” by the employer prior to and on the eve of hearing would not have been paid without the involvement and advocacy of Mr. Soule.  Therefore, the Board concludes that benefits employer initially controverted, but later paid without a board order, were awarded, and will be considered in an award of attorney fees under AS 23.30.145(a).  
As identified by Mr. Soule, the benefits awarded as a result of his efforts total $86,702.08.
  The employer agrees that some minimal amount of medical bills were paid on the eve of the hearing, but that it “voluntarily paid based on new medical evidence and not directly attributable to Mr. Soul’s efforts.”
  However, the Board finds it is unlikely that without Mr. Soule’s representation the employee would have developed the medical evidence or legal argument that eventually prompted the “voluntary” payment.  When the arguments and evidence are weighed, the Board is left with a definite and firm conviction that Mr. Soule was instrumental in obtaining the employer’s “voluntary” payment of benefits beyond those awarded in the April 2008 Board order.  The Board finds the amount of compensation controverted and awarded to the employee as a result of Mr. Soule’s efforts to be $86,702.08.

II. THE NATURE, LENGTH AND COMPLEXITY OF THE SERVICES PERFORMED, AND THE BENEFITS RESULTING FROM THE SERVICES TO THE COMPENSATION BENEFICIARIES.

A. The nature, length and complexity of the services performed.

This proceeding spanned four years before going to hearing.  The parties stipulated to some claims after two years but the entire span of the proceeding is appropriately considered in this instance.  The matter was not resolved quickly.  It involved a pre-existing work injury and multiple injuries as a result of the 2004 work incident, to the employee’s shoulders, knee, neck, and head.  The injuries resulted in speech and cognitive difficulties which make the employee a client that many attorneys would avoid.  As evidenced by the 66 page decision, AWCB Decision No. 08-0122, the evidence was extensive involving several medical specialties.  

Workers’ Compensation is a complex area of the law, requiring not only an extensive knowledge of intricate statutes and regulations, but also the knowledge, skills, and abilities to depose or defend at depositions involving highly trained, often professional expert witnesses.  The standard for an award of attorney fees under §145 is not that the services be unusually complex, but rather the unmodified “complex”.     
The Board takes administrative notice that while there are many claims filed and controverted, only a few actually proceed to hearing.  Often, as was the case here, it takes persistence to obtain the evidence necessary to convince the employer (or the employee) that it is better to voluntarily abandon their position than to pursue it in litigation.  The Board finds this was such a case.  

Mr. Soule has established that it is more likely than not that the services he performed were professional, the matter was lengthy, and the services complex.
  

B. The benefits resulting from the services.

As set forth above, the employee prevailed on almost all of her claims either at hearing or through the eventual payment by the employer after it controverted the benefit. The amount of benefits awarded is in excess of $86,000.  These benefits are substantial and resulted from Mr. Soule’s efforts.

III. MR. SOULE IS ENTITLED TO FULL FEES.  

Mr. Soule seeks $38,920 in attorney fees under AS 23.30.145(a).  Mr. Soule’s prior pleadings and affidavits support a finding that his request for actual attorney’s fees does not include time on benefits not awarded or that were withdrawn such as the objection to the neuropsychological exam.
 The services he provided from December 14, 2006 through April 2008 were complex, time consuming, and costly for Mr. Soule, as supported by his affidavits.

Mr. Soule billed his time at a rate of $250.00 per hour from December 2006 until March 3, 2008, when his billing rate increased to $300.00 per hour. Mr. Soule was admitted to the Alaska Bar in 1986.  Since his admission he has primarily, if not exclusively, represented employees in workers compensation proceedings. His hourly rate is reasonable for an attorney with his experience in workers’ compensation.  According to Mr. Soule’s final Supplemental Affidavit of Fees and Costs, his attorney fees totaled $38,920.00.  

When considering an award of attorney fees in workers’ compensation cases, the policy behind awarding fees must be recognized.  “[T]he objective of awarding attorney's fees in compensation cases is to ensure that competent counsel are available to represent injured workers.”
  “However, this does not mean that an attorney representing an injured employee in front of the board automatically gets full, actual fees.”
  As directed by statute the Board “shall take into consideration the nature, length and complexity of the services performed, transportation charges, and the benefits resulting from the services to the compensation beneficiaries.”
    In this instance the policy considerations and the statutory paradigm support a finding by the Board that Mr. Soule is entitled to full actual attorney fees of $38,920, and itemized litigation costs including copying and computer research totaling $2,261.89.  Because the Commission vacated AWCB Decision No. 08-0200, these amounts are owed effective on the date of this decision.
  

IV. MR. FLANIGAN’S ATTORNEY FEES

The Board inquired of the parties whether Mr. Flanigan’s fees, if any, should be awarded under AS 23.30.145(a) or (b) and why.  In response Mr. Soule stated Mr. Flanigan’s fees should be paid under AS  23.30.145(a) because when the employer controverted “all” benefits the controversion included attorney’s fees.  Mr. Soule contends that the statutory minimum is inappropriate, however, because it would amount to only $1,317.60, when Mr. Flanigan’s actual fees were in excess of $5,000.00, as set forth in his affidavits.  

In response, the employer did not challenge Mr. Flanigan’s  hourly fee or the amount of time Mr. Flanigan expended representing Mr. Soule, but argued it was not clear Mr. Flanigan could receive fees under AS 23.30.145 because the employer paid the benefits ordered by the Board.  However, once the Commission vacated and remanded the issue of attorney fees, the employer’s controversion of Mr. Soule’s fees, which it never withdrew, was resurrected.  The Board has awarded Mr. Soule $38,920 in fees and $2,261.89 in costs.  The statutory minimum attorney’s fee on this amount as calculated under AS 23.30.145(a).  The nature (single issue on attorney fees), length of involvement associated with this proceeding, and complexity of the issue (not requiring special expertise in workers’ compensation) do not support a finding of actual full attorney fees.  The factor that weighs in favor is the amount of benefits received:  $38,920.  This is a substantial benefit but it is insufficient in this instance to support an award of actual attorney fees.  

DECISION

Mr. Soule has met his burden of establishing by a preponderance of the evidence that he is entitled to an award of actual attorney fees in the amount of $38,920 and litigation costs in the amount of $2,261.89.   Mr. Soule’s award of his actual attorney fees and costs is effective on the date of this decision.  

Mr. Soule’s counsel, Michael Flanigan, has not met his burden of proving that he is entitled to an award of actual attorney fees because the positive weight of the benefit received does not outweigh the negative factors (the relatively simple nature, short length and lack complexity) of this limited proceeding for purposes of awarding actual attorney’s fees.  Mr. Flanigan is, therefore, entitled to an award of the statutory minimum attorney fees in the amount of $4,268.
 
ORDER
1. The employer shall pay William J. Soule actual attorney fees in the amount of $38,920.00 and litigation costs in the amount of 2,261.89.

2. The employer shall pay Michael Flanigan statutory minimum attorney fees of $4,268.00. 

Dated at Anchorage, Alaska on January 13, 2012.






ALASKA WORKERS' COMPENSATION BOARD






Rebecca, Designated Chair Pro Tempore






Patricia A. Vollendorf, Member






____________________________________






Janet Waldron, Member

If compensation is payable under terms of this decision, it is due on the date of issue.  A penalty of 25 percent will accrue if not paid within 14 days of the due date, unless an interlocutory order staying payment is obtained from the Alaska Workers’ Compensation Appeals Commission.  If compensation is awarded, but not paid within 30 days of this decision, the person to whom the compensation is payable may, within one year after the default of payment, request from the board a supplementary order declaring the amount of the default.
APPEAL PROCEDURES
This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Effective November 7, 2005 proceedings to appeal must be instituted in the Alaska Workers’ Compensation Appeals Commission within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board. If a request for reconsideration of this final decision is timely filed with the Board, any proceedings to appeal must be instituted within 30 days after the reconsideration decision is mailed to the parties or within 30 days after the date the reconsideration request is considered denied due to the absence of any action on the reconsideration request, whichever is earlier. AS 23.30.127

An appeal may be initiated by filing with the office of the Appeals Commission: (1) a signed notice of appeal specifying the board order appealed from and 2) a statement of the grounds upon which the appeal is taken.  A cross-appeal may be initiated by filing with the office of the Appeals Commission a signed notice of cross-appeal within 30 days after the board decision is filed or within 15 days after service of a notice of appeal, whichever is later.  The notice of cross-appeal shall specify the board order appealed from and the grounds upon which the cross-appeal is taken.  AS 23.30.128

RECONSIDERATION
A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION
Within one year after the rejection of a claim, or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order in the matter of JUDITH LEWIS-WALUNGA employee / applicant and WILLIAM ROSS, D.C., physician / applicant; v. MUNICIPALITY OF ANCHORAGE, self-insured employer / defendant; Case No. 200403809; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, on January 13, 2012.


______________________________________






Kimberly Weaver






Office Assistant I
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� Judith Lewis-Walunga, et al v. Municipality of Anchorage, Alaska Workers’ Comp. App. Comm’n Decision. No. 123 (December 2009).


� Judith Lewis-Walunga, et al v. Municipality of Anchorage, AWCB Decision No. 08-0200 (October 29, 2008).


� Attorney Shelby Davison has since been substituted as counsel for the Municipality of Anchorage.


� Judith Lewis-Walunga, et al v. Municipality of Anchorage, 249 P.3d 1063 (Alaska 2011); Judith Lewis-Walunga, et al v. Municipality of Anchorage, Alaska Workers’ Comp. App. Comm’n Dec. No. 123 (December 2009); Judith Lewis-Walunga, et al v. Municipality of Anchorage, AWCB Decision Nos. 08-0122 (June 30, 2008); Judith Lewis-Walunga, et al v. Municipality of Anchorage, AWCB Decision Nos. 08-0200 (October 29, 2008).





� Judith Lewis-Walunga, et al v. Municipality of Anchorage, Alaska Workers’ Comp. App. Comm’n Decision. No. 123 at 3, 4.


� Judith Lewis-Walunga, et al v. Municipality of Anchorage, AWCB Decision No. 08-0200 at 19 - 22 (October 29, 2008) (footnotes omitted) vacated by Judith Lewis-Walunga, et al v. Municipality of Anchorage, Alaska Workers’ Comp. App. Comm’n Decision. No. 123.


� Judith Lewis-Walunga, et al v. Municipality of Anchorage, Alaska Workers’ Comp. App. Comm’n Decision. No. 123 at 15 (emphasis in original).


� Included in this review were the Affidavits of Fees and Costs, employer’s objections, the employee’s replies, and subsequent pleadings.  


� See Alaska Workers’ Compensation Board PreHearing Conference Summaries dated December 18, 2006 and November 19, 2007.  See also Table summarizing controversions at pages 9 and 10 of Post Hearing Brief of Claimants.  The employer’s opposition brief did not challenge the accuracy of the table summarizing controversions.  The controversions match the Board’s records. 


� Wien Air Alaska  v. Arant, 592 P.2d 352, 365 (Alaska 1979), overruled on other grounds Fairbanks N. Star Borough Sch. Dist. v. Crider, 736 P.2d 770 (Alaska 1987).  See Judith Lewis-Walunga, et al v. Municipality of Anchorage, Alaska Workers’ Comp. App. Comm’n Decision. No. 123 at 4 (citing Arent for this proposition).


� Alaska State Dept. of Highways v. Brown, 600 P.2d 9 (Alaska 1979).


� See pages 5 and 6 of Post Hearing Brief of Claimants. 


� Employer’s Post Hearing Brief at 5.


� Mr. Soule’s transportation charges do not appear to be unreasonable; it is simply whether they should be included in the full fees awarded.


� C.f., Soule v. Mid-Town, No. #-5634 (Alaska 1994) (unpublished).  Mr. Soule is correct that this case is not precedential.  If it were precedential, it is so dissimilar that it would not support the employer’s claim.  There, the court referred to a six month involvement by counsel as “relatively short,” and characterized it a single issue case that did not require legal research, depositions, or participation in numerous hearings, and concluded it was “not complex.”  


� The employer also argued that Mr. Soule’s actual fees, if awarded, should be reduced because his arguments and evidence presented for the employee was also attributable to Dr. Ross’ unsuccessful claim.  This Board rejects this rational.  The employer has failed to present persuasive evidence that Mr. Soule’s services were services on behalf of Dr. Ross. 


� Wien Air Alaska v. Arant, 592 P.2d at 365-66.


� Williams v. Abood, 53 P.3d 134,147 (Alaska 2002).


� AS 23.30.140(a).  





$38,920 + $2,262 = 41,182.  25% of the first $1000 is $250, 10% of the remainder is $4,018.  $4018 + $250 = $4,268.  
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