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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 115512
Juneau, Alaska 99811-5512

	NANNETTE  GIROUX, 

                                                  Employee, 

                                                     Applicant

                                                   v. 

FRED MEYER STORES INC,

                                                  Employer,

                                                   and 

FRED MEYER STORES, INC.,

                                                  Insurer,

                                                     Defendant(s).
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	INTERLOCUTORY DECISION AND ORDER

AWCB Case No.  200905952
AWCB Decision No.  12-0011
Filed with AWCB Anchorage, Alaska

on January 12, 2012


Nannette Giroux’s (Claimant) appeal of the reemployment benefits administrator (RBA) designee’s January 19, 2011 denial of reemployment benefits eligibility was heard on November 16, 2011, in Anchorage, Alaska.  Claimant represented herself, appeared and testified.  Attorney Michelle Meshke represented Fred Meyer Stores, Inc. (Employer or Fred Meyer).  Rehabilitation specialist Carol Jacobsen testified for Employer. The record closed on December 19, 2011, when the panel completed deliberation.

As a preliminary matter, Employer’s October 25, 2011 petition for hearing officer recusal was addressed.  After hearing Employer’s arguments for recusal, the hearing officer declined to recuse herself.  After privately deliberating, the panel’s lay members declined to recuse the hearing officer, and the underlying matter proceeded as scheduled.  The hearing officer’s refusal to recuse herself and the panel’s lay members’ oral order declining to recuse the hearing officer are examined and memorialized below.


ISSUES
Employer contends the board’s April 26, 2011 letter denying the parties’ proposed Compromise and Release Agreement (C & R) demonstrates either bias, or the appearance of bias on the assigned hearing officer’s part, and Claimant’s actions after receiving the C & R denial letter support Employer’s contention.  Employer contends the hearing officer should recuse herself, or be disqualified by the lay panel members, and another hearing officer assigned to this case.  

Claimant contends her decision to forego a C & R hearing after receiving the denial letter was motivated by her persisting medical issues, including a referral by her treating physician to a neurosurgeon for a surgical evaluation, not by the C & R denial letter. 

 1.
Does the C & R denial letter demonstrate bias or the appearance of bias on the part of the hearing officer, and thereby require her recusal?

Claimant contends the RBA designee erred when she determined Claimant was ineligible for reemployment benefits because she does not have the physical abilities to perform the physical demands of jobs within her 10-year work history.  

Employer contends the RBA designee’s decision was supported by substantial evidence, and the designee did not abuse her discretion when she found Claimant ineligible for reemployment benefits. 

2.
Did the RBA designee apply controlling law and exercise sound legal discretion when she found Claimant ineligible for reemployment benefits?

3.
Was the RBA designee’s decision denying Claimant’s eligibility for reemployment benefits supported by substantial evidence? 

FINDINGS OF FACT

Evaluation of the record as a whole establishes the following facts and factual conclusions by a preponderance of the evidence:

1) On May 2, 2009, Claimant injured her low back while “STACKING FREIGHT IN BAKERY FREEZER.”  (Employer description of events contained in Report of Injury, May 3, 2009).

2) At the time of the 2009 work injury, Claimant had been employed since July 1, 2000 under several of Employer’s job titles.  (Reemployment Benefits Eligibility Report, March 26, 2010; Reemployment Benefits Eligibility Report Addendum #4, January 3, 2011).

3) Employer accepted the claim and paid medical, indemnity and permanent partial impairment (PPI) benefits.  (Compensation Reports dated May 5, 2009, December 22, 2009).  

4) From May 5, 2009, through September 10, 2009, Claimant was treated conservatively, first by family medicine physician J.C. Cates, D.O.  Dr. Cates prescribed, and Claimant attended physical therapy (PT) with United Physical Therapy.  Dr. Cates referred Claimant to Alaska Spine Institute (ASI) for a pain consultation and work hardening program, and to Maury Oswald, D.O. for follow-up care.   (Dr. Cates chart notes; United PT chart notes; Dr. Oswald Progress Note, September 17, 2009; Dr. Gevaert letter to Dr. Cates, July 16, 2009).  

5) At ASI, on or about July 16, 2009, Claimant saw physical and rehabilitation medicine physician Michel L. Gevaert, M.D.  (Dr. Gevaert letter to Dr. Cates, July 16, 2009; Dr. Cates chart note, September 2, 2009).

6) Dr. Gevaert prescribed Neurontin and Mobic for Claimant’s pain, recommended a repeat epidural steroid injection with a left L5-S1 transforaminal approach, and referred her to ASI’s PT program for a structured work hardening program and physical capacities evaluation (PCE).  (Dr. Gevaert letter to Cates, July 16, 2009; chart notes through December 1, 2009).  

7) From September 23, 2009, to November 19, 2009, Claimant participated in a work hardening program and PCE conducted by ASI occupational therapist John DeCarlo, OTR.  Mr. DeCarlo reported Claimant exerted maximal effort, exhibiting no symptom magnification.  He  noted he had received Employer’s job description for its job title “Bakery Clerk” from Sedgwick Claims Management Services, Employer’s adjusting firm.  He opined Claimant was unable to lift and carry up to 50 pounds occasionally, one of the physical demands for Employer’s bakery clerks. (Work hardening chart notes September-November 2009; PCE, November 19, 2009).

8) On December 1, 2009, Claimant last treated with Dr. Gevaert, who conducted a PPI evaluation.  Dr. Gevaert noted Claimant completed the work hardening program, and could perform in the “light-medium physical demand classification.”  He recorded Claimant’s continuing complaints  of moderate low back pain in the lumbosacral junction at L4-L5 radiating into both buttocks, with episodic pain radiating into the left calf and into the right poplitea, with mild tingling sensation in the left foot, symptoms worse with coughing and standing, alleviated with rest in a seated or supine position.  His impression was “HNP (herniated nucleus pulposus) L5-S1, and Nonfocal neurologic examination.”  He rated Claimant with a 5% whole person permanent impairment under the 6th edition of the American Medical Association (AMA) Guides to Evaluation of Permanent Impairment. Dr. Gevaert imposed a permanent lifting restriction of 35 pounds occasionally and 25 pounds frequently.  (PPI Evaluation Report, December 1, 2009).

9) On September 17, 2009, Claimant began treating with Dr. Oswald, also on referral from Dr. Cates.  Dr. Oswald referred her to Integrative Physical and Spine Treatment Center for VAX-D PT, which she received from December 3, 2009, through at least March 17, 2010.  (Chart note, September, 17, 2009; Integrative PT progress notes).

10) On December 29, 2009, Dr. Gevaert responded to an inquiry from Sedgwick.  He too was provided with Fred Meyer’s job description for its job titled “Bakery Clerk,” and asked if Claimant could perform as a “Bakery Clerk” without restriction.  Dr. Gevaert responded in the negative, re-iterating she could lift no more than 35 pounds occasionally, and no more than 25 pounds frequently.  (Dr. Gevaert response, December 29, 2009, to Sedgwick CMS inquiry of December 1, 2009).

11) On January 14, 2010, Dr. Oswald conducted an electrodiagnostic study, and concluded Claimant suffered left L5 peroneal nerve pathology - moderate, and left L1 upper lumbar nerve irritation.  He continued decompression treatments at Integrative PT, but noted if there was no improvement he would refer Claimant for surgical evaluation.  (Progress note, January 14, 2010).

12) On January 29, 2010, Employer’s claims manager wrote the RBA requesting a vocational eligibility evaluation be conducted.  (Letter from Laurie Amidon to Mark Kemberling, RBA, January 29, 2010).

13) On March 5, 2010, rehabilitation specialist (RS) Carol Jacobsen was assigned to conduct an evaluation to assist the office of the RBA in its determination of Claimant’s eligibility for reemployment benefits. (Letter from Debra Reed to Jacobsen, March 5, 2010).

14) On March 26, 2010, the RS filed her first report with the RBA designee.  She stated she interviewed Claimant on March 19, 2010.  The RS reported Claimant’s work history as:

9/95-7/1/00

Employer:

Safeway-Anchorage, Alaska




Job Title:

Bakery (5 years)

SCODRDOTs:

Packager, Hand (DOT Code 920.587-018) – 50% and Cake Decorator (DOT Code 524.381-010) – 50% -- Combo

7/1/00-9/27/09
Employer:

Fred Meyer-Eagle River, Alaska


Job Title:

Cake Decorator (3 ½ years)


Bakery Manager (4 years)
Food Manager Trainee (1 ½ years)

SCODRDOTs:
Cake Decorator (DOT Code 524.381-010)/Packager, Hand (DOT Code 920.587-018) – Combo; 

Manager, Bakery, (DOT Code 189.117-046);

Management Trainee (DOT Code 189.167-018).
(Reemployment Benefits Eligibility Evaluation, March 26, 2010).  

15) The rehabilitation specialist reported Claimant worked from September 1995, through July 1, 2000, in the Carrs-Safeway bakery department, and her job title, “Bakery,” was comprised of 50% Cake Decorator (SCORDROT 524.381-010), and 50% Packager, Hand (SCODRDOT 920.587-018) duties. There is no evidence the RS obtained any information from Carrs-Safeway documenting Claimant’s job titles or duties while employed there.  Nor did the RS explain why she was reporting Claimant’s work from September 1995, almost fourteen years prior to the work injury when, pursuant to 8 AAC 45.525(b), the relevant time period for reemployment benefits begins ten years prior to injury.  In this case, the look back period would be to May 2, 1999.  (Id; experience, observations).

16)  The RS reported Claimant was employed by Fred Meyer from July 1, 2000, through September 27, 2009, in job titles denominated “Cake Decorator,” “Bakery Manager” and “Food Manager Trainee.”  She identified the Cake Decorator job title as a “Combo” position, consisting of job duties derived from two SCODRDOTs:  Cake Decorator (SCODRDOT Code 524.381-010) and Packager, Hand (SCODRDOT Code 920.587-018), without apportioning what percentage of the job entailed performing Cake Decorator duties, and what percentage involved Packager, Hand duties.  She concluded Claimant’s job as Employer’s Bakery Section Manager was consistent with Manager, Bakery, SCODRDOT 189.117-046, and her job as a Management Trainee was consistent with SCODRDOT 189.167-018 for Management Trainee.  The RS concluded Claimant worked under the Cake Decorator job title for 3 ½ years, under the title Bakery Manager for 4 years, and as a Food Manager Trainee for 1 ½ years, without enumerating during which dates each of these positions was held.   According to the report, the RS’s conclusions were based on one interview with Claimant.  There is no evidence the RS obtained any information from Fred Meyer documenting Claimant’s job titles or duties, physical demands, or the dates Claimant held each job title, before issuing her report.   (Id; observations).

17) The RS’s report summarily concluded Claimant met the Specific Vocational Preparation (SVP) required for Cake Decorator (SCODRDOT Code 524.381-010), Packager, Hand (SCODRDOT Code 920.587-018), Bakery Manager (SCODRDOT 189.117-046) and Management Trainee (SCODRDOT 189.167-018),   without specifying which facts supported these conclusions.  (Id; observations).

18) The RS further reported Claimant had not previously declined a reemployment benefits plan or received a job dislocation benefit, nor had she been previously rehabilitated in a former workers’ compensation claim.  The RS concluded she was unable to complete her evaluation as Dr. Oswald, Claimant’s treating physician, had not yet responded to her inquiry whether Claimant would be able to perform jobs in her 10-year work history.  (Reemployment Benefits Eligibility Evaluation, March 26, 2010).  

19) On May 4, 2010, Dr. Oswald replied he had referred Claimant to neurosurgeon Louis Kralick, M.D., for a surgical evaluation, and it was premature to predict her ability to perform jobs in her 10-year work history. (Dr. Oswald responses, May 4, 2010).

20) On May 5, 2010, the RS filed her second report, again identified Dr. Oswald as Claimant’s treating physician, and reported Dr. Oswald’s opinion it was premature to predict Claimant’s ability to perform jobs in her 10-year work history until she was seen by Dr. Kralick in June.  The RS added Employer had not made Claimant an offer of alternative employment.  (Reemployment Benefits Eligibility Evaluation Addendum, May 5, 2010).  

21) On July 28, 2010, in a letter to the RS, the RBA designee wrote:

On April 1, 2010, our office received your partial eligibility evaluation report dated March 26, 2010.  In this report, you wrote that your evaluation was incomplete for the following reason.

You wrote that you were still waiting for Dr. Oswald to review the SCODRDOT job descriptions.  If you have not already done so, please contact Dr. Oswald again.  Explain that the Alaska statute only allows for 60 days in which to complete an evaluation, so you are working under tight timelines.  Additionally, remind the doctor that he only needs to make predictions and Ms. Giroux does not need to be medically stable before the doctor can review the job descriptions and predict PPI.  Finally, ask the doctor when he anticipates being able to make his predictions, if he cannot make them now.  If Dr. Oswald declines to respond to your request for the above information, you might consider forwarding the job descriptions to Dr. Gevaert.  He examined Ms. Giroux in December 2009, for the purpose of completing a PPI evaluation.  (Emphasis added).

Because you have not submitted a report since March 26, 2010, please submit your final report or a status report if the final report cannot be completed, within 14 days. . . . (Letter to RS Jacobsen, July 28, 2010.)

22) From the designee’s July 28, 2010 letter, it is evident the designee was unaware Dr. Oswald had referred Claimant to Dr. Kralick for a surgical evaluation when she issued these instructions to the RS.  Review of the workers’ compensation (WC) computer database under the “Rehab” tab reflects the RS’s May 5, 2010 report was received by the RBA on some unspecified date, was apparently misplaced, and was ultimately located on July 30, 2010.  The RS’s May 5, 2010 report is contained in the RBA’s file, although it bears no dated receipt stamp.  (Observations, unique facts, inferences; WC computer database; RS’s May 5, 2010 Addendum).
23) On August 6, 2010, the RS responded to the designee’s letter.  She reported she contacted Dr. Oswald’s office, he had not received Dr. Kralick’s June 1, 2010 report, and Claimant had not been seen in Dr. Oswald’s office since April 15, 2010, although no medical record from a April 15, 2010 visit with Dr. Oswald has been filed on a Medical Summary.  The RS reported she then sent correspondence containing job descriptions to Dr. Gevaert, since he performed a PPI rating on December 1, 2009, and she would file an Addendum after receiving Dr. Gevaert’s reply.  (RS letter to RBA, August 6, 2010; record; observation).

24) The RS’s August 6, 2010 letter demonstrates that while she called Dr. Oswald’s office, she did not speak to Dr. Oswald as instructed, did not explain to anyone she was working under tight timelines, that Dr. Oswald need only make predictions, or Claimant need not be medically stable before Dr. Oswald reviewed the job descriptions.  The specialist did not ask Dr. Oswald, as instructed, to state when he anticipated being able to make predictions if he was not then able to do so.  Rather than providing Dr. Oswald with the information the RBA directed her to provide, obtaining his informed responses, or inquiring directly of Dr. Kralick, the treating physician with the most current information concerning her physical capabilities,  the RS only contacted Dr. Gevaert, who had not seen Claimant in over eight months.  (Compare RS’s May 5, 2010 report, with designee’s July 28, 2010 letter and RS’s August 6, 2010 reply).

25) On August 11, 2010, Dr. Gevaert predicted Claimant will have the permanent physical capacities to perform as a Bakery Manager (SCODRDOT 189.117-046), a sedentary position under the SCODRDOT definition; and Management Trainee (SCODRDOT 189.167-018) and Cake Decorator (SCODRDOT 524.381-010), light strength jobs under the SCODRDOT definitions; but will not have the physical capacities to perform as a Packager, Hand (SCODRDOT 920.587-018), a medium strength job under the SCODRDOT job description. (Dr. Gevaert responses, August 11, 2010).

26) On September 1, 2010, the RS filed her third report.  She concluded Claimant was ineligible for reemployment benefits based on Dr. Gevaert’s prediction Claimant will have the permanent physical capacities to perform as a Bakery Manager (SCODRDOT 189.117-046), Management Trainee (SCODRDOT 189.167-018), and Cake Decorator (SCODRDOT 524.381-010).  This report, like her two previous reports, summarily concluded Claimant met the SVPs for these three positions, without specifying which facts supported these conclusions.  (Reemployment Benefits Eligibility Evaluation Report, March 26, 2010; Reemployment Benefits Eligibility Evaluation Addenda, May 5, 2010, September 1, 2010; observation).

27) Notably, in her September 1, 2010 report, the reason the RS gave for sending the SCODRDOTs to and relying on Dr. Gevaert’s predictions, rather than obtaining the opinions of treating physicians Oswald and Kralick, or even contacting Dr. Kralick’s office, was “Ms. Giroux was seen by Dr. Kralick on 6/1/10 and as of 8/6/10 the report was not completed and therefore, NNRS
 sent correspondence to Michael Gevaert…” (Italics added)(Reemployment Benefits Eligibility Evaluation Addendum #2, September 1, 2010).  This characterization is at odds with the RS’s August 6, 2010 report, where she stated Dr. Oswald’s office had not yet received Dr. Kralick’s report, not that Dr. Kralick had “not completed” it by August 6, 2010.  Physicians dictate or otherwise prepare their chart, progress and evaluation notes contemporaneously with the patient’s office visit.  (Experience, observations).  That Dr. Kralick prepared his June 1, 2010 examination report contemporaneously with Claimant’s June 1, 2010 office visit is apparent from the report itself.   It does not simply note the evaluation took place on June 1, 2010;  the report is dated June 1, 2010.  (June 1, 2010 office note; observation).

28) The RS at hearing stated it was common knowledge it is “difficult” to obtain information from Dr. Kralick’s office.  (Jacobsen).

29)  On September 22, 2010, the RBA designee responded to the RS’s second addendum:  

After reading your report and reviewing the medical records in our office, I question whether your three SCODRDOT job descriptions capture all of Ms. Giroux’s job duties with Fred Meyer.  For example, the report of injury describes how the injury happened as, “Putting away (stacking) freight in bakery freezer.”  Your March 26, 2010 report at page 4 reads in part, “He (Ed Wing, Store Director) said Ms. Giroux was offered her same job as Cake Decorator but modified duty and someone else would do the lifting.”  Finally, on December 1, 2009, Dr. Gevaert wrote “Her job involves a lot of lifting.  She was putting items on the shelf apparently weighing about to 50 pounds . . .” Based upon the statements made by Ms. Giroux, her employer and her doctor, her job involved more than sedentary to light strength demands.  

Please contact Ms. Giroux again, and Fred Meyer if necessary, and obtain a detailed description of Ms. Giroux’s duties for her job at time of injury.  If you determine that an additional SCODRDOT job description is necessary, please prepare it and forward it to Dr. Gevaert.  Once the doctor responds, submit your final report.  (Letter to Jacobsen, September 22, 2010). (Emphasis added).

30) On November, 14, 2010, “FM Labor Relations” sent a 22 page fax to an unknown recipient, presumably the RS since she appended one page of the fax to a later report, in response to her inquiry following the RBA designee’s September 22, 2010 instruction she contact Employer for detailed descriptions of Claimant’s job duties.  The RS filed only one page of the fax, titled “Employee Entry,” with the RBA designee.  (Fax from FM Labor Relations, November 14, 2010, page 2 of 22, titled “Employee Entry,” appended to Reemployment Benefits Eligibility Evaluation Addendum #3, November 30, 2010).

31) This “Employee Entry” page, in addition to Claimant’s name, address, social security number, and employment status, contained the effective dates and titles for every job title to which Claimant was assigned by Employer from her July 1, 2000 hire date.  According to Employer, Claimant held the following Employer job titles during the dates indicated:



7/01/00 - 2/18/01


Head Cake Decorator



2/18/01 – 4/06/03


Baker



4/06/03 – 3/20/05


Bakery Section Manager    



3/20/05 – 8/20/06


Food Head Clerk  



8/20/06 – 8/03/08


Bakery Section Manager    



8/03/08 –5/2/09 (injury date)

Baker    

(Fax from FM Labor Relations, November 14, 2010, page 2 of 22, titled “Employee Entry”).

32) It is unknown what the other 21 pages of the fax from FM Labor Relations contained. The RS did not file these with either the RBA or the board, nor comment on them in any of her reports. (Record; observations).

33) According to the one page from FM Labor Relations which the RS included with her report, at the time of injury Claimant’s job title was “Baker,” not “Bakery Clerk” or “Cake Decorator” as the RS reported.  Prior to holding the job title “Baker,” Claimant held the job title “Bakery Section Manager” for 47 months, “Food Head Clerk” for 17 months, and “Cake Decorator” for 7.5 months.  (Fax from FM Labor Relations, November 14, 2010, page 2 of 22, titled “Employee Entry”).

34) On November 17, 2010, at the RBA designee’s direction, the RS wrote again to Dr. Gevaert:

Previously, you had been kind enough to address various Selected Characteristics of Dictionary of Occupational Titles (SCODOT) Job Descriptions in relation to Ms. Giroux’s vocational eligibility evaluation. . . Ms. Giroux has disputed the job descriptions that were utilized.  Therefore, NNRS has contacted Fred Meyer Stores, Inc., her employer at the time of injury, and determined that two additional SCODOT’s need to be addressed by you . . . Thank you for taking the time to address these additional job descriptions.

The additional SCODRDOT job descriptions the RS selected based on the information obtained from Employer were Baker (SCODRDOT 526.381-010) and Stock Clerk (SCODRDOT 299.367-014). (RS letter to Dr. Gevaert, November 17, 2010, including “Employer Entry” page; identified SCODRDOT job descriptions).   

35) The RS’s letter to Dr. Gevaert is remarkable in several respects.  First, it suggests it was prompted by Ms. Giroux disputing the SCORDROTs previously utilized.  However, the letter was written in response to the RBA designee’s concern the RS’s selection of SCODRDOTs did not capture Claimant’s job duties for Employer, and her finding Claimant’s “job involved more than sedentary to light strength demands,” based on (1) the Report of Occupational Injury, (2) the store director’s apparent (but unverified) suggestion Claimant was offered her “same job as Cake Decorator” but with someone else doing the lifting, and (3) Dr. Gevaert’s report her job required a lot of lifting, up to 50 pounds, not by any complaint by Ms. Giroux.  (Compare RS letter to Gevaert, November 17, 2010, with RBA letter to RS, September 22, 2010).  
Second, the RBA’s file contained no evidence at that point Claimant disputed the RS’s previous SCODRDOT selections.  (Id.; record).  Third, at hearing the RS testified she and Claimant together reviewed and agreed on the selected SCODRDOTs (Jacobsen), although Claimant credibly testified that when she and the RS discussed her various jobs for Employer, she was unaware it was necessary to apportion her job duties under each job title in order to accurately select appropriate SCODRDOTs.  (Claimant).   
Fourth, the letter to Dr. Gevaert enclosed the SCODRDOT for “Baker,” the very job title Claimant held at the time of injury and had held for a total of 34.5 months, but a job title and SCODRDOT the RS had previously failed entirely to consider.  (Observation, unique facts, judgment).  Fifth, absent from all of the RS’s reports and addenda is any apparent effort by the RS to obtain Employer’s written job descriptions for each job title Claimant held during her nine years with Employer, either to ascertain or corroborate Claimant’s description of her job duties, or aid in selecting appropriate SCODRDOTs.  (Record; observations).  Finally, the RS’s November 17, 2010 letter and job descriptions sent to Dr. Gevaert, were copied to the board and to Employer, but not to Claimant.  (Letter; observation).  
36) On November 18, 2010, Dr. Gevaert responded Claimant would not have the physical capabilities to perform as either a Stock Clerk (SCODRDOT 299.367-014) or Baker (SCODRDOT 526.381-010), both jobs with heavy strength demands, requiring lifting, carrying, pushing, or pulling 50 to 100 pounds occasionally,  20 to 50 pounds frequently, and 10 to 20 pounds constantly.  (Dr. Gevaert responses, November 18, 2010; Stock Clerk SCODRDOT 299.367-014; Baker SCODRDOT 526.381-010).

37) On November 30, 2010, the RS filed another report concluding Claimant was ineligible for reemployment benefits based on Dr. Gevaert’s previous predictions she would have the physical capabilities to perform as a Bakery Manager, Cake Decorator and Management Trainee.  (Reemployment Benefits Eligibility Evaluation Addendum #3, November 30, 2010).

38) On December 20, 2010, the RBA designee placed a telephone call to the RS.  The designee memorialized that conversation in a post-it note adhered to the RS’s November 30, 2010 report contained in the RBA’s file, and summarized in the WC computerized database:  

TC [telephone call] to RS.  Eval[uation] very confusing.  I can’t tell what her various jobs entail.  RS a little confused too.  RS will recontact EE & possibly ER and get final rpt[report] in ASAP.  djt

The initials “djt” are those of RBA designee Deborah Torgerson. (Post-it note attached to RS’s November 30, 2010 report in RBA file; note in WC computer database; experience).

39) On January 3, 2011, responding to the designee’s concerns, the RS filed a further report, to “clarif[y] . . . Ms. Giroux’s job duties at the time of injury” after “review[ing with Ms. Giroux] 
. . . her work history once again.”  The RS summarized Claimant’s 10-year work history as follows:

5/2/99-7/00
Employer:
Carrs-Safeway-Gambell Store

Job Title:
Bakery Manager

DOT Title:
Manager, Bakery, DOT Code # 189.117-046,

SVP 8 (4 to 10 years), Strength Sedentary (Lift up to 10 pounds).

7/1/00-12/02
Employer:
Fred Meyer-Muldoon Store

Job Title:
Cake Decorator

DOT Title:
Cake Decorator, DOT Code # 524.381-010



SVP 6, Strength Light 

12/02-6/03
Employer:
Fred Meyer-Muldoon Store

Job Title:
Assistant Bakery Manager

DOT Title:
Manager, Bakery, DOT Code # 189.117-046

6/03-4/05
Employer:
Fred Meyer-Muldoon Store

Job Title:
Bakery Manager

DOT Title:
Manager, Bakery, DOT Code # 189.117-046

4/05-6/06
Employer:
Fred Meyer-Abbott Store

Job Title:
Assistant Grocery Manager

DOT Title:
Manager, Retail Store,  DOT Code # 185.167-046



SVP 7 (2 to 4 years), Strength Light (Lift up



to 20 pounds).

6/06-7/08
Employer:
Fred Meyer-Eagle River

Job Title:
Bakery Manager

DOT Title:
Manager, Bakery, DOT Code # 189.117-046

7/08-11/08
Employer:
Fred Meyer-Eagle River

Job Title:
Cake Decorator

DOT Title:
Cake Decorator, DOT Code # 524.381-010

11/08-5/2/09
Employer:
Fred Meyer-Eagle River

Job Title:
Bakery Clerk

DOT Title:
Cake Decorator, DOT Code # 524.381-010—50%



Stock Clerk, DOT Code #299.367-014—50%



SVP 4

The RS “determined” Claimant was “not eligible” for reemployment benefits based on:

· This list of job titles and her selection of applicable SCODRDOTs;

· Dr. Gevaert’s prediction Claimant would have the physical abilities to perform as a light strength demand SCODRDOT “Cake Decorator” and a sedentary strength demand SCODRDOT “Bakery Manager;” 

· Her conclusion Claimant had worked as a Cake Decorator and Bakery Manager long enough to meet the SVP for those positions; 

· A labor market survey she conducted which turned up four jobs as a “Cake Decorator Associate” for K Mart Corporation in and around Detroit, Michigan, one job as a “Production Supervisor, Bakery” for Hostess Brands and one job as an “Assistant Manager” for Bruegger’s Bagels, both in Philadelphia, Pennsylvania, and one job as a “Production Supervisor” for Northeast Foods/Bake Rite Rolls in Bensalem, Pennsylvania.  (Reemployment Benefits Eligibility Evaluation Addendum #4, January 3, 2011).

40) On January 19, 2011, based on the RS’s January 3, 2011 report, the RBA designee determined Claimant was ineligible for reemployment benefits.  (Letter from RBA to Claimant, January 19, 2011).

41) The RS’s January 3, 2011 description of Claimant’s job duties during the relevant 14 months she was employed in the bakery department at Carrs Safeway Gambell Store (Carrs), where she lists Claimant as having performed strictly as the Bakery Manager under SCODRDOT # 189.117-046, is at odds with her March 26, 2010 description of Claimant’s duties for Carrs, where she reported Claimant’s duties as 50% Cake Decorator (SCODRDOT # 524.381-010) and 50% Packager, Hand (SCODRDOT # 920.587-018).  There is no evidence the RS contacted Carrs to obtain its written job descriptions, job titles and dates Claimant held each position, to aid in selecting appropriate SCODRDOTs and determine whether, in combination with her employment for Fred Meyer, Claimant met the SVP for each. (Compare March 26, 2010, Reemployment Benefits Eligibility Evaluation Report, with Reemployment Eligibility Evaluation Addendum #4; record; observation).

42) The RS’s January 3, 2011 list of Claimant’s job titles during her nine years in the bakery department at Fred Meyer contradicts Employer’s records of Claimant’s job titles and the dates she held each job, in several respects.  

First, the RS reported Claimant’s job title at the time of injury as “Bakery Clerk.”  Employer’s records reflect Claimant held the job title “Baker” at the time of injury, and never held the job titled “Bakery Clerk.”  (Compare “FM Labor Relations ‘Employee Entry’” with RS Addenum #4). 
Second, the RS reported Claimant held the job title “Cake Decorator” for Employer for four months from July, 2008, until November, 2008; for seventeen months from July 1, 2000, to December, 2002; and while titled “Bakery Clerk” for six months from November 2008, to July 2, 2009, performed as a Cake Decorator 50% of the time, and as a Stock Clerk 50% of the time.  From this listing the RS concluded Claimant met the SVP of 6 (one to two years) for the “Cake Decorator” SCODRDOT # 524.381-010. However, Employer’s records reflect Claimant held the job title “Cake Decorator” for a total of only 7.5 months, from July 1, 2000, to February 18, 2001.  (Compare “FM Labor Relations ‘Employee Entry’” with RS Addendum #4).  Since the minimum SVP for Cake Decorator is one year, or 12 months, the discrepancy between Employer’s records of the job titles Claimant held, and the RS’s reporting of Claimant’s job titles held becomes significant. (Experience, observation, judgment).

Third, the RS reported Claimant held the job titles Bakery Manager or Assistant Bakery Manager during the periods December, 2002, to June, 2003; June 2003, to April 2005; and June 2006, to July 2008, a period of approximately 54 months, or four and a half years, and concluded Claimant met the SVP of 8 (four to ten years) for the “Bakery Manager” SCODRDOT  # 189.117-046.  However, Employer’s records reflect Claimant held the job title “Bakery Section Manager” from April 6, 2003, to March 20, 2005; and August 20, 2006, to August 3, 2008, a period of 47 months.  (Compare “FM Labor Relations ‘Employee Entry’” with RS Addendum #4).  Since the minimum SVP for Bakery Manager is four years, or 48 months, the discrepancy between Employer’s records of the job titles Claimant held, and the RS’s reporting of Claimant’s job titles held becomes significant. (Experience, observation, judgment).
43) In her final report, other than for the six month period from November, 2008, to May 2, 2009, the RS did not apportion Claimant’s job duties in each job title among the applicable SCODRDOTs.  (Reemployment Eligibility Evaluation Addendum #4, January 3, 2011).  

44) On January 7, 2011, at Employer’s request, Claimant was seen by neurosurgeon Thomas Dietrich, M.D., for an employer’s medical evaluation (EME).  In addition to conducting a physical examination of Claimant, Dr. Dietrich reviewed medical records beginning with Claimant’s May 5, 2009 visit with Dr. Cates following a May 2, 2009 visit to the Emergency Department at Providence Alaska Medical Center (PAMC), through a June 10, 2010 evaluation by neurosurgeon Dr. Kralick, and two magnetic resonance imaging (MRI) scan reports Dr. Kralick ordered between June and December 1, 2010.  Dr. Dietrich reported Claimant referring to an “anesthetic discogram” conducted at Dr. Kralick’s request, but noted those records had not been provided to him.  Notably, the first medical summary filed in this case, by Employer on February 25, 2011, contained the Procedure Note for the anesthetic discogram conducted by Larry Kropp, M.D. on October 25, 2010.  (EME Report, January 7, 2011, at 1-6, 8-9; Employer’s Medical Summary, February 25, 2011; Procedure Note, October 25, 2010).

45) Dr. Dietrich found Claimant a credible historian, with no indication of symptom magnification.  Based on Claimant’s “credible and reasonably consistent history and the dermatomal pattern of her left leg symptoms,” he opined Claimant’s employment with Fred Meyer is and remains “the substantial cause of her back and lower extremity complaints,” and “her ongoing symptoms.” (EME Report at 10, 11, 13).

46) Although Employer provided Dr. Dietrich with relevant medical records no later than his January 7, 2011 evaluation, Employer filed no medical records until it filed a Medical Summary (Form 07-6103) on February 25, 2011.  That Medical Summary contained no medical records from Dr. Kralik, the neurosurgeon to whom Dr. Oswald referred Claimant for a surgical evaluation in June, 2010, despite their having been provided to EME Dr. Dietrich.  (Observation; Compare Dr. Dietrich’s January 7, 2011 EME Report with Employer’s Medical Summary filed February 25, 2011).

47) On January 23, 2011, Claimant requested the RBA designee reconsider her finding of ineligibility for reemployment benefits.  She notified the designee that 50% of her former job duties were comprised of “Stock Clerk” duties, which Dr. Gevaert predicted she will not have the physical abilities to perform in the future.  She further noted she remained under Dr. Kralick’s care.  In support of her request for reconsideration, she included copies of the following medical records:


a)
May 13, 2009 MRI report, with May 26, 2009 Addendum, previously provided by Employer to Dr. Dietrich prior to his January 7, 2011 EME report, but not filed on an Employer Medical Summary until February 25, 2011, nor previously filed with the RBA.  (MRI report, May 13, 2009; Addendum report, May 26, 2009; EME Report, January 7, 2011; Record, Medical Summary, February 24, 2011; observations).

b)
June 30, 2009 report of facet block and CT Guidance procedures, performed at Dr. Cates’ direction by Lawrence P. Wood, M.D., previously provided by Employer to Dr. Dietrich prior to his January 7, 2011 EME report, but not filed on an Employer Medical Summary until February 25, 2011, nor previously filed with the RBA.  (Report of facet block and CT Guidance procedures, June 30, 2009; EME Report, January 7, 2011; Record; Medical Summary, February 24, 2011; observations).

c)
September 3, 2009, lumbar spine imaging conducted by Harold Cable, M.D, previously provided by Employer to Dr. Dietrich prior to his January 7, 2011 EME report, but not filed on an Employer Medical Summary until February 25, 2011, nor previously filed with the RBA.  (Imaging report, September 3, 2009; Record; EME Report, January 7, 2011; Medical Summary, February 24, 2011; observations).

d)
January 14, 2010, Electrodiagnostic Report from Dr. Oswald.  Findings suggest irritation of the left upper lumbar nerve.  Although EME Dr. Dietrich mentions this report in his January 7, 2011 EME report, Employer did not file it until its May 17, 2011 Medical Summary, nor was it previously filed with the RBA. (Electrodiagnostic Report, January 14, 2010; Dr. Dietrich EME Report, January 7, 2011, p. 4; Medical Summary, May 16, 2011; observations).


e)
January 19, 2010, letter from Dr. Oswald to Lauri Amidon, Sedgwick Claims Management Service adjuster.  This letter summarizes Claimant’s symptoms and treatment since the work injury, notes a recent neural scan revealed a moderate L5 peroneal nerve pathology on the left, outlines continuing treatment methods, and states if Claimant’s symptoms did not resolve he intended to refer her for surgical consultation.  The letter was faxed to Ms. Amidon on January 21, 2010.  It has never been filed on a medical summary, nor was it shared with Employer’s two EME physicians.  (Letter from Dr. Oswald to Lauri Amidon, January 19, 2010; Record; EME Reports dated January 7, 2011, October 29, 2011; observations).

f)
June 1, 2010, Outpatient Consultation report by Dr. Kralick.  Dr. Kralick noted Claimant was five months pregnant, and no diagnostic studies were ordered at that time.  Claimant was to return in four months, earlier if pain levels increased, or new symptoms, particularly weakness or sensory change in the legs, or bowel or bladder dysfunction arose.  Although Employer’s two EME physicians were provided with this record and refer to it in their January 2011 and October 2011 EME reports, it was not filed on a medical summary until November 14, 2011.   (Dr. Kralick report, June 1, 2010; EME Reports, January 7, 2011, October 29, 2011; record; Medical Summary, November 10, 2010; observations).  

g)
October 12, 2010 PT referral from Dr. Kralick’s office for lumbar range of motion exercises, lumbar strengthening exercises, a home exercise program, heat, massage and ultrasound.  This medical record has never been filed on medical summary (PT Referral, October 12, 2010; record; observations).

h)
October 12, 2010 Follow Up Evaluation progress note by Dr. Kralick.  Dr. Kralick noted Claimant’s return postpartum, reported Claimant will return to PT two to three times per week, he referred her to Dr. Kropp for an L5-S1 anesthetic discogram, and she was to follow-up with him after completing that procedure.  This medical record has never been filed on a medical summary, although Keith Holley, M.D., Employer’s second EME physician, refers to it in his October 29, 2011 EME report. (October 12, 2010, Follow Up Evaluation; record; EME Report, October 29, 2011; Medical Summary, November 15, 2011; observations).  

i)
October 25, 2010, report of Anesthetic Discogram, L5/S1, performed by Larry Kropp, M.D., on referral from Dr. Kralick.  Dr. Kropp noted Claimant “did not experience significant relief.”  As noted above, this was filed on Employer’s February 25, 2011 Medical Summary, but was not filed with the RBA.  (Medical Summary, February 24, 2011; record).

j)
November 30, 2010, Follow-up Evaluation progress note by Dr. Kralick.  Dr. Kralick noted Claimant’s complaints were unchanged, including numbness involving her left foot, exacerbated with activity.  Dr. Kralick opined the October 25, 2010 anesthetic discography performed by Dr. Kropp was negative, with no significant relief noted post injection.  He ordered lumbar spine flexion extension x-rays and a repeat MRI scan.  Claimant was to follow-up after completing the prescribed imaging.  Although EME physician Dr. Holly was provided with this record and refers to it in his October 29, 2011 EME report, it has never been filed on a medical summary. (November 30, 2010 Follow-up Evaluation; record; EME Report, October 29, 2011; observations).

k)
December 1, 2010, Radiology Consultation Report from lumbar spine MRI ordered by Dr. Kralick.  The impression:  Mild Multilevel Degenerative Disk Disease, L3 through S1, most severe at L4-5 where there are two protrusions superimposed on a disc bulge, resulting in mild bilateral foraminal stenosis.  Although EME physician Dr. Dietrich was provided with this record for his January 7, 2011 evaluation, it was not filed until Employer’s Medical Summary on February 25, 2011.   (December 1, 2010 Radiology Consultation Report-MR; EME Report, January 7, 2011; record; Medical Summary, February 24, 2011; observation).

l)
December 1, 2010, Radiology Consultation Report from lumbar spine flexion and extension x-rays ordered by Dr. Kralick.  Although EME physician Dr. Dietrich was provided with this record for his January 7, 2011 evaluation, it was not filed on a medical summary until Employer’s Medical Summary on February 25, 2011.   (December 1, 2010, Radiology Consultation Report; EME Report, January 7, 2011; record; Medical Summary, February 24, 2011; observations).

m)
January 11, 2011, Follow-up Evaluation progress note by Dr. Kralick.  Dr. Kralick noted continuing complaints of back pain with associated symptoms involving sensory change in the left foot.  He reported the MRI scan done December 1, 2010 demonstrated progression in comparison to prior studies, with evidence now of two protrusions superimposed on a disc bulge at L4-5 with some bilateral foraminal narrowing present.  Treatment options were discussed, but not detailed in the note.  Dr. Kralick noted additional anesthetic discography would be considered given the findings at the L4-5 level and history of negative injection at L5-S1.  Claimant was to follow-up in one month.  EME physician Dr. Holly noted in his October 2011 EME report, “She continued to follow up with Dr. Kralick, who continued to recommend nonsurgical management in 2011.”  Other than an August 9, 2011 note from Dr. Kralick’s office, Dr. Holly does not state the dates of any further medical records from Dr. Kralick with which he was provided to support this statement.  The January 11, 2011 medical record was not filed on a medical summary until November 14, 2011. (January 11, 2011 Follow-up Evaluation; record; EME Report, October 29, 2011; Employer’s Medical Summary,  November 10, 2011; observations).
48) Claimant also included with her January 23, 2011 request for reconsideration, Employer’s written Job Descriptions for “Bakery Section Manager,” “Cake Decorator,” “Bakery Clerk” and “Food Fourth in Charge.”  None of Employer’s job descriptions had previously been filed with the RBA.  Nor is there evidence the RS ever obtained Employer’s written Job Descriptions to ascertain Claimant’s job duties for Employer in each of the positions she held. (Record; observations).

49) Employer’s written job description for its position titled “Bakery Section Manager” includes the following “Physical Demands”:

The physical demands described here are representative of those that must be met . . . to successfully perform the essential functions of this job . . .

regularly required to do the following activities:

· stand up to 8 hours per day (up to 4 hours without a break)
· walk up to 8 hours per day (up to 4 hours without a break)
· talk and hear
· lift and carry up to 25 pounds
frequently required to do the following activities:

· sit up to 3 hours per day (up to 2 hours without a break)
· use hands to finger, handle, and/or feel objects, tools, or controls
· climb stairs and/or ladders
· stoop, kneel, crouch and/or crawl
· reach up and/or down and out with hands and arms
· lift and carry up to 50 pounds
· push/pull up to 50 pounds
occasionally required to do the following activities:

· twist upper torso
· taste and/or smell
rarely required to do the following activities:

· lift and carry up to 100 pounds  (emphasis added).
(Employer “Bakery Section Manager” Job Description).

50) Employer’s written job description for its position titled “Cake Decorator” includes the following “Physical Demands:”

The physical demands described here are representative of those that must be met . . . to successfully perform the essential functions of this job . . .


regularly required to do the following activities:

· stand up to 8 hours per day (up to 2 hours without a break)
· walk up to 8 hours per day (up to 2 hours without a break)
· use hands to finger, handle, and/or feel objects, tools, or controls
· lift and carry up to 25 pounds
frequently required to do the following activities:

· twist upper torso

· reach up and out with hands and arms

· lift and carry up to 50 pounds (with assistance from a dolly etc.)

occasionally required to do the following activities:

· talk and hear
· stoop, kneel, crouch and/or crawl
rarely required to do the following activities:

· climb stairs and/or ladders
· push/pull up to 10 pounds
(Employer “Cake Decorator” Job Description).

51) Employer’s written job description for its position titled “Bakery Clerk” includes the following “Physical Demands:”

The physical demands described here are representative of those that must be met . . . to successfully perform the essential functions of this job . . .


regularly required to do the following activities:

· stand up to 8 hours per day (up to 5 hours without a break)
· walk up to 8 hours per day (up to 3 hours without a break)
· use hands to finger, handle, and/or feel objects, tools, or controls
· twist upper torso
· reach up and/or down and out with hands and arms
· lift and carry up to 10 pounds
frequently required to do the following activities:

· stoop, kneel, and/or crouch 
· lift and carry up to 25 pounds
· push/pull more than 100 pounds (with assistance of pallet jack, dolly, or cart)
occasionally required to do the following activities:

· talk and hear
· lift and carry up to 50 pounds
· push/pull more than 100 pounds (with assistance of pallet jack, dolly, or  cart).
(Employer “Bakery Clerk” Job Description).  
52) Employer’s written job description for its position titled “Baker,” the job title Claimant held at the time of the work injury, has never been filed with the board.  (FM Labor Relations “Employee Entry,” record).

53) Selected Characteristics of Occupations Defined in the Revised Dictionary of Occupational Titles (U.S. Department of Labor, Employment and Training Administration 1993)(SCODRDOT)  defines “occasionally” as  “Activity or condition exists up to 1/3 of the time.”  (SCODRDOT Appendix C at C-3).

54) SCODRDOT defines “frequently” as “Activity or condition exists up to 1/3 to 2/3 of the time.”  (SCODRDOT Appendix C at C-3).

55) SCODRDOT defines “constantly” as “Activity or condition exists 2/3 or more of the time.” (SCODRDOT Appendix C at C-3).

56) SCODRDOT  defines “Sedentary Work” as:

Sedentary Work involves exerting up to 10 pounds of force occasionally or a negligible amount of force frequently to lift, carry, push, pull, or otherwise move objects, including the human body.   Sedentary work involves sitting most of the time, but may involve walking or standing for brief periods of time.  Jobs may be defined as Sedentary when walking and standing are required only occasionally and all other Sedentary criteria are met . . . (SCODRDOT, Appendix C at C-2).

57) SCODRDOT  defines “Light Work” as:

Light work involves exerting up to 20 pounds of force occasionally, or up to 10 pounds of force frequently, or a negligible amount of force constantly to move objects.  Physical demand requirements are in excess of those for Sedentary Work.  Even though the weight lifted may be only a negligible amount, a job/occupation is rated Light Work when it requires: (1) walking or standing to a significant degree; (2) sitting most of the time while pushing or pulling arm or leg controls; or (3) working at a production rate pace while constantly pushing or pulling materials even though the weight of the materials is negligible.  (The constant stress and strain of maintain a production rate pace, especially in an industrial setting, can be and is physically demanding of a worker even though the amount of force exerted is negligible. (SCODRDOT, Appendix C at C-2).

58) SCODRDOT  defines “Medium Work” as:

Medium Work involves exerting 20 to 50 pounds of force occasionally, or 10 to 25 pounds of force frequently, or an amount greater than negligible and up to 10 pounds constantly to more objects.  Physical demand requirements are in excess of those for Light Work.  (SCODRDOT, Appendix C, at C-2).

59) SCODRDOT  defines “Heavy Work” as:

Heavy Work involves exerting 50 to 100 pounds of force occasionally, or 25 to 50 pounds of force frequently, or 10 to 20 pounds of force constantly to move objects.    Physical demand requirements are in excess of those for Medium Work.  (SCODRDOT, Appendix C at C-2).

60) SCODRDOT  defines “Very Heavy Work” as:

Very Heavy Work involves exerting in excess of 100 pounds of force occasionally, or 25 to 50 pounds of force frequently, or 10 to 20 pounds of force constantly to move objects.    Physical demand requirements are in excess of those for Medium Work.  (SCODRDOT, Appendix C at C-2).

61) SCODRDOT does not recognize a physical demand category termed “light-medium,” Dr. Gevaert’s characterization of Claimant’s physical abilities. (SCODRDOT).

62) The SVP code for SCODRDOT # 189.117-046, “Bakery Manager,” is “8,” requiring four to ten years to learn the techniques, acquire the information, and develop the capacity needed for average performance in a specific job situation.  (SCODRDOT # 189.117-046; RBA designee letter to Claimant, January 19, 2011; Guide for Preparing Reemployment Benefits Eligibility Evaluations, April 21, 2010 edition at 3, footnote 3;  October 10, 2011 edition at 4, footnote 3, both editions referencing The Revised Handbook for Analyzing Jobs(RHAJ); RHAJ, Chapter 8).  

63) The SVP code for SCODRDOT # 524.381-010, “Cake Decorator,” is “6,” requiring one to two years to learn the techniques, acquire the information, and develop the capacity needed for average performance in a specific job situation.  (SCODRDOT # 524.381-010; RBA designee letter to Claimant, January 19, 2011; Guide for Preparing  Reemployment Benefits Eligibility Evaluations, April 21, 2010 edition at 3, footnote 3;  October 10, 2011 edition at 4, footnote 3, both editions referencing The Revised Handbook for Analyzing Jobs; RHAJ, Chapter 8).  

64) On January 31, 2011, Claimant timely filed a workers’ compensation claim (WCC) seeking review of the RBA designee’s determination she was ineligible for reemployment benefits.  The WCC was Board served on Employer on February 4, 2011.  (WCC, dated January 26, 2011, received and filed January 31, 2011).

65) On February 25, 2011, Employer filed its Answer.  (Answer; WC computer database).

66) On March 1, 2011, interpreting Claimant’s assertions on reconsideration as reflecting she only performed heavy stock clerking duties in her job at the time of injury, the RBA designee denied reconsideration, explaining to Claimant she was found ineligible for reemployment benefits based on her former positions of Bakery Manager and Cake Decorator, not on her job duties at the time of injury. (Letter from RBA designee to Claimant, March 1, 2011).

67) On April 20, 2011, the parties filed a proposed C & R.  Under the C & R’s terms, Claimant agreed to waive any and all rights to all benefits under the Alaska Workers’ Compensation Act (Act) in return for $8,000.00.   (C & R, filed April 20, 2011).
68) On April 26, 2011, a panel consisting of hearing officer Linda M. Cerro, and industry member Robert Weel, citing 8 AAC 45.160(a), declined to approve the C & R.  The panel wrote:
The settlement agreement is not approved at this time for the following reasons:

1) Incomplete medical information.   The latest medical record filed with the Board, Dr. Kralick’s January 11, 2011 chart note, instructs Claimant to follow-up in one month. No new medical records were filed with the C & R.  In addition, Dr. Dietrich’s January 7, 2011  EME Report, filed on a Medical Summary on February 25, 2011, was filed with page 1 omitted.  

2) Unjustified or unexplained waiver of medical benefits.

3)  Waiver of rehabilitation benefits where error may exist in reemployment benefits eligibility evaluation report, and Claimant timely appealed denial of reemployment benefits eligibility. The Guide for Preparing Reemployment Benefits Eligibility Evaluations states: “If, in apportioning the time spent when utilizing multiple titles to describe a job, you documented that the employee spent 25% of their time in one title, then only count 25% of the time in that job toward that title’s SVP.”  

4) In accord with Smith v. CSK Auto, Inc., 204 P.3d 1001 (Alaska 2009), the Board will need to question the parties directly.

Moreover, it appears there has been no prehearing conference in this matter, at which Claimant would have been advised of her rights under the Alaska Workers’ Compensation Act, including her right to an attorney at little or no cost to her.  Accordingly, the employee is notified as follows:

ATTORNEY LIST.  Enclosed for the employee’s benefit is a list of attorneys.  Should Ms. Giroux wish to retain an attorney and the attorney agrees to take her case, Alaska workers compensation statutes and regulations provide for the payment of the employee’s attorney by the insurance carrier, and not out of funds to which the employee may otherwise be entitled, if she prevails at hearing.  If the employee’s attorney does not prevail at hearing, the attorney is precluded by regulation from charging more than $300 total for representing the employee.  Most attorneys on the Board’s list do not charge an initial consultation fee or waive the fee if employees are unable to pay.

WORKERS’ COMPENSATION & YOU.   Enclosed for the employee’s benefit is the Board pamphlet “Workers’ Compensation and You,” which is also available at the website http://www.labor.state.ak.us/wc.  In addition, the employee is encouraged to seek the assistance of a Workers’ Compensation Technician at (907) 269-4980, if she has any questions pertaining to her claim.

Only at such time as the necessary information has been provided, upon a party's request, a hearing to determine whether the agreement should be approved may be scheduled. A party may request a hearing by calling the Board's office at the telephone number noted above. If a hearing is scheduled, any non-local party may participate telephonically.  The toll free telephone number is 1-877-783-4980.

69) Since the Alaska Supreme Court decision in Smith v. CSK Auto, Inc., 204 P.3d 1001 (Alaska 2009), where a claimant is not represented by counsel, C & Rs are frequently denied and hearings are required, at which the board questions the claimant directly to ensure he or she understands the terms and consequences of the proposed agreement.  (Experience).

70) Since the Alaska Supreme Court decision in Bohlmann v. Alaska Constr. & Engineering, Inc., 205 P.3d 316 (2009), a board goal is to ensure every unrepresented employee is notified of their rights under the Act, including their right to counsel, at an initial prehearing conference.  The paragraphs titled “Attorney List” and “Workers’ Compensation & You” in the C & R denial letter are the board’s template paragraphs contained in the initial prehearing conference summary in each case. The language may also be used in C & R denial letters where, as here, the file reflects the information was not previously provided to an unrepresented claimant at a prehearing conference.   (Experience).  

71) The workers’ compensation computerized database contains a proposed template for a 
C & R denial letter in each case.  The template lists numerous possible reasons as a basis for denying a C & R.  The list of reasons contained in the template is intended to be customized to the specific facts underlying a panel’s reasons for initially denying a C & R.  Among those examples of possible concerns when reemployment benefits are waived under the C & R:   “Waiver of rehabilitation benefits where the injured worker appears unable to return to the same occupation, information is insufficient to determine other employable skills, or settlement is premature until completion of the injured worker’s reemployment program.”  (Experience; WC database template).

72) The purpose of customizing a C & R denial letter is to provide both parties notice of issues of concern to the board, so they are prepared to address those concerns should they proceed to a 
C & R denial hearing. (Experience).

73) On May 17, 2011, Employer filed a second Medical Summary with medical records from Dr. Oswald during the period October 26, 2009 through March 15, 2011.  (Medical Summary, May 16, 2011).

74) On May 25, 2011, Employer filed a third Medical Summary with a chart note from a March 1, 2011 follow-up evaluation with Dr. Kralick.  (Medical Summary, May 24, 2011).

75) On October 3, 2011, Employer filed another Medical Summary with an August 9, 2011 chart note from Candace Hickel, ANP, from Dr. Kralick’s office.  (Medical Summary, September 30, 2011). 

76) On October 25, 2011, Employer filed a petition seeking to recuse the designated chairperson, Hearing Officer Linda M. Cerro, alleging the April 26, 2011 letter denying the proposed C & R agreement reflected the hearing officer had prejudged the reemployment benefits eligibility issue in this case.  (Memorandum in Support of Petition for Recusal, October 25, 2011).

77) On October 26, 2011, Employer filed another Medical Summary containing neurosurgeon Dr. Dietrich’s January 7, 2011 EME Report, and a procedure note from anesthesiologist Dr. Kropp for an anesthetic discogram conducted on October 3, 2011.  (Medical Summary, October 25, 2011). 

78) On October 29, 2011, at Employer’s request, Claimant was seen by Dr. Holley, “orthopedist/orthopedic surgeon,” for another EME.  Dr. Holley was provided medical records from Claimant’s visits with Dr. Kralick on June 1, 2010, October 12, 2010, October 25, 2010, and November 30, 2010.  He further noted Claimant “continued to follow up with Dr. Kralick… in 2011,” but other than the August 9, 2011 visit with ANP Hickel, Dr. Holley does not identify those medical records by date.  (Dr. Holley EME Report, October 29, 2011).

79) On November 14, 2011, Employer filed another Medical Summary containing Dr. Kralick’s June 1, 2010, January 11, 2011, and August 9, 2011 office chart notes, and the report of an October 3, 2011 lumbar spine MRI.  (Employer Medical Summary, November 10, 2011).

80) On November 16, 2011, Employer filed another Medical Summary containing Dr. Holley’s October 29, 2011 EME report.  (Employer Medical Summary, November 15, 2011).

81) In contrast to EME Dr. Dietrich’s January 7, 2011 opinion the work injury remained the substantial cause of Claimant’s ongoing symptoms, Dr. Holley opined the work injury ceased to be the substantial cause of her ongoing need for treatment after December 1, 2009.  (Compare Dr. Dietrich’s January 7, 2011 EME Report at 12, with Dr. Holley’s EME Report at 9).

82) On November 16, 2011, Employer’s petition to recuse the assigned hearing officer was addressed as a preliminary matter at the start of the hearing on the RBA appeal.  Employer argued the C & R denial letter, specifically that portion of it questioning the RS’s apportionment of Claimant’s job duties among the selected SCODRDOTs, demonstrated either bias or the appearance of bias on the hearing officer’s part. Employer argued its allegation of bias is supported by the fact Claimant consulted an attorney after receiving the letter, and  no longer wished to go through with the C & R.  Claimant credibly testified her decision not to go through with the C & R was influenced by her persisting lumbar pain and radiculopathy, not the C & R denial letter. (Record; Claimant).

83) After listening to the parties’ arguments, the hearing officer, citing the Hearing Officer Code of Conduct, the Executive Branch Ethics Act, the Administrative Procedures Act, and Alaska Supreme Court decisions, stated she could fairly and impartially consider the evidence and arguments in the case, and declined to recuse herself.  After listening to the parties’ arguments, and the hearing officer’s statements, the lay panel declined to recuse her, finding no bias or appearance of bias on the hearing officer’s part.  Claimant’s appeal of the RBA eligibility denial was then heard by the full panel.  (Record).

84) At hearing, Claimant testified credibly that during the entirety of her employment in the bakery department at Fred Meyer, regardless of her job title, her day to day duties encompassed numerous tasks, and every position she held entailed substantial physical demands, including “throwing freight” and the typical “Stock Clerk” duties Dr. Gevaert disapproved: lifting significant loads, standing 8 hours, climbing, squatting and kneeling.  She testified that the Bakery Section Manager position at Fred Meyer is not a sedentary job, as the SCODRDOT describes it, but is comprised of 60% stock clerk duties, 20% cake decorator duties, and 20% management duties.  (Claimant).  

85) Her testimony is corroborated by Employer’s written job description for “Bakery Section Manager,” which requires lifting, carrying, pushing and pulling up to 50 pounds frequently, by SCODRDOT definition in the “Heavy Work” physical demand category.  (Observation; Compare Fred Meyer Job Description for Bakery Section Manager with “Stock Clerk” SCODRDOT # 299.367-014, and SCODRDOT Appendix C at C-2).

86) Her testimony is corroborated by Employer’s written job description for “Cake Decorator,” which requires lifting and carrying up to 50 pounds frequently, by SCODRDOT definition in the “Heavy Work” physical demand category, and up to 25 pounds constantly, by SCODRDOT definition also in the “Heavy Work” physical demand category. (Observation; Compare Fred Meyer Job Description for Cake Decorator with “Stock Clerk” SCODRDOT # 299.367-014, and SCODRDOT Appendix C at C-2).

87) While according to the “FM Labor Relations” “Employee Entry” printout Claimant never held the job title “Bakery Clerk,” to the extent she may have performed as a Bakery Clerk during her nine year tenure in Employer’s bakery department, those duties included occasionally pushing or pulling more than 100 pounds, by SCODRDOT definition in the “Very Heavy Work” physical demand category, frequently pushing and pulling up to 100 pounds, by SCODRDOT definition exceeding the “Heavy Work” category, and frequently lifting and carrying up to 25 pounds, by SCODRDOT definition a “Medium Weight” physical demand category. (Observation; FM Labor Relations printout of Claimant’s Job Titles; Compare Fred Meyer Job Description for “Bakery Clerk” with SCODRDOT Appendix C at C-2, and with Stock Clerk SCODRDOT 299.367-014; judgment).  

88) Although Employer’s written job description setting out the physical demands for its “Baker” job title have not been provided, the SCODRDOT characterizes the job title “Baker” in the “Heavy Work” physical demand category, and Dr. Gevaert specifically disapproved the Baker SCODRDOT 526.381-010.  (See Dr. Gevaert prediction Claimant will not have the physical abilities to perform Baker SCODRDOT 526.381-010, November 18, 2010; Baker SCODRDOT 526.381-010).

89) Claimant testified credibly the RS met with her on only one occasion, and spoke with her by telephone on only one occasion.  (Claimant testimony on cross-examination).  This testimony is corroborated by the RS’s reports, which document her initial interview with Claimant on March 19, 2010, and one telephone conversation occurring after the RBA designee, concerned the RS remained confused about Claimant’s job duties, instructed her to contact Claimant again and clarify her job duties.   (Observation ; Compare RS’s March 26, 2010, May 5, 2010, September 1, 2010,  November 30, 2010 and January 3, 2011 reports; WC database summary of telephone call placed by RBA designee to RS, December 20, 2010).

90) Based on Claimant’s explanation she and another employee incorporated Bakery Manager duties, which entailed unloading freight, into their duties when the Bakery Manager died in November, 2008, the RS apportioned Claimant’s job duties from November 2008, until the work injury on May 2, 2009, as 50% SCODRDOT Cake Decorator and 50% SCODRDOT Stock Clerk.  The RS did not, however, apportion her duties during the period July 1, 2000, through November, 2008, although both Employer’s written job descriptions for the job titles Claimant held, and Claimant’s credible testimony concerning her job duties, demonstrated all of her jobs required frequent and significant physical demands exceeding sedentary and light demands, which should also have been reflected in the selected SCODRDOTS and appropriately apportioned.  (Addenda #4 at 2; Jacobsen testimony).

91) In none of the RS’s five reports or addenda is there any evidence the RS obtained or reviewed Employer’s written job descriptions containing the duties and physical demands required of its Cake Decorators, Bakery Clerks, or Bakery Managers.  Nor is there evidence she obtained the written job descriptions containing the duties and physical demands Carrs Safeway required of its bakery personnel.  (Observation; RS reports).

92) In conducting a labor market survey for Cake Decorator and Bakery Manager, the RS did not consult published state or federal sources, conduct a telephone survey, nor did she search first in the area of Claimant’s residence, followed by area of last employment, followed by the state of Alaska, and finally nationwide. Instead, she consulted only one internet site, Careerbuilder.com, where she reportedly found four Cake Decorator Associate positions with Kmart Corporation within 20 miles of Detroit, Michigan.  She reportedly found one job titled “Production Supervisor, Bakery” for Hostess Brands, one job titled “Assistant Manager” for Bruegger’s Bagels, and one job titled “Production Supervisor” for Northeast Foods/Bake Rite Rolls, all three within a 20 mile radius of Philadelphia, Pennsylvania.  Claimant lives and worked in Anchorage, Alaska.  (Jacobsen; record).

93) Although reporting she located these job vacancies on an internet site, the RS did not include the actual internet listings themselves in either the labor market survey or her final report. (Compare Rehabilitation Eligibility Evaluation, Addendum #4, including Labor Market Survey, with the RBA Guide (April 21, 2010) at 7; Jacobsen).

94) Claimant testified at hearing she remained under Dr. Kralick’s care, and surgery was now a greater possibility than previously reported.  (Claimant).

95) Claimant has represented herself throughout these proceedings.  (Record).

96) On December 5, 2011, Employer controverted all benefits based on Dr. Holley’s EME Report.  (Controversion Notice, filed December 5, 2011).

PRINCIPLES OF LAW

AS 23.30.001.  Intent of the legislature and construction of chapter.  It is the intent of the legislature that

1) this chapter be interpreted so as to ensure the quick, efficient, fair, and predictable delivery of indemnity and medical benefits to injured workers at a reasonable cost to the employers who are subject to the provisions of this chapter;

2) worker’s compensation cases shall be decided on their merits except where  otherwise provided by statute;

3) this chapter may not be construed by the courts in favor of a party;

4)  hearings in workers’ compensation cases shall be impartial and fair to all parties and that all parties shall be afforded due process and an opportunity to be heard and for their arguments and evidence to be fairly considered.

The Alaska Supreme Court instructed the board of its duties with respect to every applicant for compensation: 

[A] workmen’s compensation board or commission owes to every applicant for compensation the duty of fully advising him as to all the real facts which bear upon his condition and his right to compensation, so far as it may know them, and of instructing him on how to pursue that right under the law.  Richard v. Fireman’s Fund Insurance Company, 384 P.2d 445 (Alaska 1963), cited with approval in Bohlmann v. Alaska Const. & Engineering, 205 P.3d 316, 319, n. 9 (Alaska 2009).

The board may base its decisions not only on direct testimony and other tangible evidence, but also on the board’s “experience, judgment, observations, unique or peculiar facts of the case, and inferences drawn from all of the above.”  Fairbanks North Star Borough v. Rogers & Babler, 747 P.2d 528, 533-34 (Alaska 1987).

An adjudicative body must base its decision on the law, whether cited by a party or not.  Barlow v. Thompson, 221 P.3d 998 (2009).

AS 23.30.005.  Alaska Workers’ Compensation Board.
. . .

(h) The department shall adopt rules . . . and shall adopt regulations to carry out the provisions of this chapter. . . .  Process and procedure under this chapter shall be as summary and simple as possible.

AS 23.30.012.  Agreements in regard to claims.  (a) At any time after death, or after 30 days subsequent to the date of the injury, the employer and the employee or the beneficiary or beneficiaries, as the case may be, have the right to reach an agreement in regard to a claim for injury . . .  

(b) The agreement shall be reviewed by a panel of the board if the claimant or beneficiary is not represented by an attorney licensed to practice in this state, the beneficiary is a minor or incompetent, or the clamant is waiving future medical benefits.   If approved by the board, the agreement is enforceable the same as an order or award of the board and discharges the liability of the employer for the compensation notwithstanding the provisions of AS 23.30.130, 23.30.160, and 23.30.245.  The agreement shall be approved by the board only when the terms conform to the provisions of this chapter. . . .

AS 23.30.041.  Rehabilitation and reemployment of injured workers. . . .

. . .

(b)  The administrator shall


(1)  enforce regulations adopted by the board to implement this section;…

. . .


(3) enforce the quality and effectiveness of reemployment benefits provided for under this section;

. . .

(d) Within 30 days after the referral by the administrator, the rehabilitation specialist shall perform the eligibility evaluation and issue a report of findings. . . .   Within 14 days after receipt of the report from the rehabilitation specialist, the administrator shall notify the parties of the employee’s eligibility for reemployment preparation benefits.  Within 10 days after the decision, either party may seek review of the decision by requesting a hearing under AS 23.30.110.  The hearing shall be held within 30 days after it is requested.  The board shall uphold the decision of the administrator except for abuse of discretion on the administrator’s part.

. . .

(e) An employee shall be eligible for benefits under this section upon the employee’s written request and by having a physician predict that the employee will have permanent physical capacities that are less than the physical demands of the employee’s job as described in the 1993 edition of the United States Department of Labor’s ‘Selected Characteristics of Occupations Defined in the Dictionary of Occupational Titles’ for:

(1) the employee’s job at the time of injury; or

(2) other jobs that exist in the labor market that the employee has held or received training for within 10 years before the injury or that the employee has held following the injury for a period long enough to obtain the skills to compete in the labor market, according to specific vocational preparation codes as described in the 1993 edition of the United States Department of Labor’s ‘Selected Characteristics of Occupations Defined in the Dictionary of Occupational Titles.’ 
(f) An employee is not eligible for reemployment benefits if

(1) the employer offers employment within the employee’s predicted post-injury physical capacities at a wage equivalent to at least the state minimum wage under AS 23.10.065 or 75 percent of the worker’s gross hourly wages at the time of injury, whichever is greater, and the employment prepares the employee to be employable in other jobs that exist in the labor market; 

(2) the employee previously declined the development of a reemployment benefits plan under (g) of this section, received a job dislocation benefit under (g)(2) of this section, and returned to work in the same or similar occupation in terms of physical demands required of the employee at the time of the previous injury; 

(3) the employee has been previously rehabilitated in a former worker’s compensation claim and returned to work in the same or similar occupation in terms of physical demands required of the employee at the time of the previous injury; or 

(4) at the time of medical stability, no permanent impairment is identified or expected.

. . .

(r) In this section

(1) “administrator” means the reemployment benefits administrator under (a) of this section;

. . .

(3) “labor market” means a geographical area that offers employment opportunities in the following priority:

(A)  area of residence;

(B)  area of last employment;

(C)  the state;

(D)  other states;


(4)   “physical capacities” means objective and measurable physical traits such as ability to lift and carry, walk, stand or sit, push, pull, climb, balance, stoop, kneel, crouch, crawl, reach, handle, finger, feel, talk, hear, or see;


(5)  “physical demands” means the physical requirements of the job such as strength, including positions such as standing, walking, sitting, and movement of objects such as lifting, carrying, pushing, pulling, climbing, balancing, stooping, kneeling, crouching, crawling, reaching, handling, fingering, feeling, talking, hearing, or seeing;

…

Pursuant to AS 23.30.041(e)’s express language, medical evidence of eligibility must satisfy three requirements.  First, the evidence must take the form of a prediction. Second, the person making the prediction must be a physician.  Third, the prediction must compare the physical demands of the employee’s job, as the U.S. Department of Labor describes them, with the employee’s physical capacities.  Yahara v. Construction & Rigging, Inc., 851 P.2d 69, 73 (Alaska 1993).

The legislature granted the RBA authority to decide in the first instance issues related to reemployment preparation benefits, including approving a request for an eligibility evaluation and ultimately deciding whether an injured worker is eligible for rehabilitation and reemployment benefits.  Meza v. Alyeska Seafoods, Inc., AWCB Decision No. 89-0207 (August 14, 1989).  

The RBA’s decision must be upheld absent an abuse of discretion on the administrator’s part.  An abuse of discretion occurs where a decision is arbitrary, capricious, manifestly unreasonable, or stems from an improper motive, or where a decision fails to apply controlling law or regulation, or to exercise sound legal discretion. Manthey v. Collier 367 P.2d 884, 889 (Alaska 1962); Black’s Law Dictionary 25 (4th ed. 1968).  

The reemployment specialist must consult and consider an injured worker’s treating physician’s views when evaluating an applicant’s eligibility for reemployment benefits.  The reemployment specialist has no discretion to ignore the treating physician’s opinions. Under AS 23.30.041(e), failure to consider the attending physician’s opinion whether an injured worker can return to jobs in his 10-year work history constitutes error as a matter of law. Irvine v. Glacier General Construction, 984 P.2d 1103, 1107 (Alaska 1999). 

Where the RBA relies on a rehabilitation specialist’s report which fails to consider statutorily mandated factors, the RBA fails to exercise sound, legal discretion. Irvine at 1107.    Where the board upholds an RBA decision based on a flawed report, the board commits legal error.  Id. at 1106-1107. See also Kinley’s Restaurant & Bar v. Gurnett, AWCAC Decision No. 121 (November 24, 2009) at 21.
Both the RBA designee’s eligibility determination and the board’s decision on review must be made on a complete record.  Where the RBA or the board renders a decision on an incomplete record, it commits plain error.  Smith v. CSK Auto, Inc., 204 P.3d 1001, 1012-13 (Alaska 2009); Fred Meyer, Inc. v. Updike, AWCAC Dec. No. 120, at pages 10-11 (Oct. 29, 2009).  Plain error creates “a high likelihood that an injustice has resulted,” and the matter must be remanded for further evaluation.   Id. at 11.

The Administrative Procedure Act (APA) provides another definition for “abuse of discretion” when considering appeals from administrative agency decisions.  It contains terms similar to those above and expressly includes both “substantial evidence” and “weight of the evidence” standards:  

Abuse of discretion is established if the agency has not proceeded in the manner required by law, the order or decision is not supported by the findings, or the findings are not supported by the evidence . . . . If it is claimed that the findings are not supported by the evidence, abuse of discretion is established if the court determines that the findings are not supported by (1) the weight of the evidence; or (2) substantial evidence in the light of the whole record.   AS 44.62.570(c). 

On appeal to the Alaska Worker’s Compensation Appeals Commission and the courts, decisions reviewing RBA-designee determinations are subject to reversal under the “abuse of discretion” standard incorporating the “substantial evidence test.” Under AS 44.62.570, abuse of discretion is established where the findings are not supported by substantial evidence in light of the record as a whole.  “Substantial evidence” is such relevant evidence as a reasonable mind, viewing the record as a whole, might accept as adequate to support a conclusion.  
When applying a substantial evidence standard, a “[reviewer] may not reweigh the evidence or draw its own inferences from the evidence.”  If, in light of the record as a whole, there is such relevant evidence as a reasonable mind might accept as adequate to support a conclusion, then the order must be upheld. If, in light of all the evidence, the RBA-Designee’s decision is not supported by substantial evidence, the RBA-designee abused her discretion and the case is remanded for reexamination and further action.  Miller v. ITT Arctic Services, 577 P.2d 1044, 1049 (Alaska 1978)(footnotes omitted). 

Whether the quantum of evidence is substantial enough to support a conclusion, in the contemplation of a reasonable mind, is a question of law.  Lynden Transport v. Mauget, AWCAC  Decision No. 154 at 8 (June 17, 2011); McGahuey v. Whitestone Logging, Inc., AWCAC Decision No. 054 at 6 (August 28, 2007) (citing Land & Marine Rental Co. v. Rawls, 686 P.2d 1187, 1188-89 (Alaska 1984)).  

Newly discovered evidence that could not with due diligence have been presented to the RBA may also support an order of remand for a re-determination based on a change of conditions. Peifer v. Sunshine Schools, AWCB Decision No. 09-0181(Dec. 1, 2009)(remanding for RBA consideration of medical and surgical records post-dating RBA eligibility determination); Haight v. Kiewit Pacific Co., AWCB Decision No. 08-0203, at pages 16-17 (Oct. 31, 2008)(remanding for RBA consideration of SIME report prepared after RBA decision).

AS 23.30.110. Procedure on claims. (a) Subject to the provisions of a AS 23.30.105,  a claim for compensation may be filed with the board in accordance with its regulations at any time after the first seven days of disability following an injury . . . and the board may hear and determine all questions in respect to the claim.

…

AS 23.30.122.  Credibility of witnesses.  The board has the sole power to determine the credibility of a witness.  A finding by the board concerning the weight to be accorded a witness’s testimony, including medical testimony and reports, is conclusive even if the evidence is conflicting or susceptible to contrary conclusions.  The findings of the board are subject to the same standard of review as a jury’s finding in a civil action.

The board has the sole power to determine witness credibility, and its findings about weight are conclusive. Harnish Group, Inc. v. Moore, 160 P.3d 146, 153 (Alaska 2007); Thoeni v. Consumer Electronic Services, 151 P.3d 1249, 1253 (Alaska 2007); Municipality of Anchorage v. Devon, 124 P.3d 424, 431 (Alaska 2005). 

AS 23.30.135.  Procedure before the board.  (a) In making an investigation or inquiry or conducting a hearing the board is not bound by common law or statutory rules of evidence or by technical or formal rules of procedure, except as provided by this chapter. The board may make its investigation or inquiry or conduct its hearing in the manner by which it may best ascertain the rights of the parties . . .

AS 39.52.010. Declaration of policy. . . .

. . .

(7)  compliance with a code of ethics is an individual responsibility; thus all who serve the state have a solemn responsibility to avoid improper conduct and prevent improper behavior by colleagues and subordinates.

AS 44.64.050.  Hearing officer conduct . . . (b) . . . [A] code of hearing officer conduct . . . shall apply to . . . hearing officers of each . . . agency.  The following fundamental canons of conduct shall be included in the code:  in carrying out official duties, an administrative law judge or hearing officer shall

(1)  uphold the integrity and independence of the office;

(2)  avoid impropriety and the appearance of impropriety;

(3)  perform the duties of the office impartially and diligently; . . . 

AS 44.62.450.  Hearings. . .  (a) A hearing in a contested case shall be presided over by a hearing officer . . . 

. . .

(c)  A hearing officer or agency member shall voluntarily seek disqualification and withdraw from a case in which the hearing officer or agency member cannot accord a fair and impartial hearing or consideration.  A party may request the disqualification of a hearing officer or agency member by filing an affidavit, before the taking of evidence at a hearing, stating with particularity the grounds upon which it is claimed that a fair and impartial hearing cannot be accorded.  If the request concerns an agency member the issue shall be determined by the other members of the agency.  If the request concerns the hearing officer, the issue shall be determined by the agency when the agency hears the case with the hearing officer. . . .  An agency member may not withdraw voluntarily or be disqualified if the disqualification would prevent the existence of a quorum qualified to act in the particular case.

In AT & T Alascom v. Orchitt, 161 P.3d 1232, 1246-47 (Alaska 2007), the Alaska Supreme Court held:

Administrative agency personnel are presumed to be honest and impartial until a party shows actual bias or prejudgment. [Bruner v. Petersen, 944 P.2d 43, 49 (Alaska 1997) (citing Earth Res. Co. v. State, 665 P.2d 960, 962 n.1 (Alaska 1983))].  To show hearing officer bias, a party must show that the hearing officer had a predisposition to find against a party or that the hearing officer interfered with the orderly presentation of the evidence. [Tachick Freight Lines v. Dep't of Labor, 773 P.2d 451, 453 (Alaska 1989) (citing In re Cornelius, 520 P.2d 76, 83 (Alaska 1974))]… Although the chair ruled against [a party] on some procedural questions, that alone is not sufficient to show a predisposition to find against [that party . . . (footnotes omitted).

The Court continues to reaffirm this standard.  See Apone v. Fred Meyer, Inc., 226 P.3d 1021 (Alaska 2010); Gottstein et al, v. S.O.A., D.N.R., 223 P.3d 609 (Alaska 2010).  

Alaska Workers’ Compensation Appeals Commission decisions are in accord with the Court.  In Municipality of Anchorage v. Faust, AWCAC Decision No. 078, at App. 1, p. 28-29 (May 22, 2008), the Commission held:

To establish that an appearance of impropriety exists, the appellee must identify objective facts from which a fair-minded person could conclude that an appearance of partiality on the chair’s part exists. . . .  Only if she cannot be open-minded and fairly consider the arguments on their merits, and treat the parties fairly and impartially, should the chair recuse herself; Witbeck v. Superstructures, Inc, AWCAC Decision No. 066, at 16-17 & n 46 (January 23, 2008). ‘…To show hearing officer bias, a party must show that the hearing officer had a predisposition to find against a party or that the hearing officer interfered with the orderly presentation of the evidence; adverse rulings alone are not enough to demonstrate bias;’ See also, Woodin v. Agrium, AWCB Decision No. 08-0136 (July 23, 2008) at 22; Faust at 28-29.

Professor Kenneth Culp Davis, in his Administrative Law Treatise, explains:

The concept of ‘bias’ has at least five meanings.  Although the five kinds of bias shade into each other, the main ideas about bias in an adjudication may be stated in five sentences, each of which deals with one kind of bias:  (1)  A prejudgment or point of view about a question of law or policy, even if so tenaciously held as to suggest a closed mind, is not, without more, a disqualification.  (2)  Similarly, a prejudgment about legislative facts that help answer a question of law or policy is not, without more, a disqualification.  (3)  Advance knowledge of adjudicative facts that are in issue is not alone a disqualification for finding those facts, but a prior commitment may be.  (4)  A personal bias or personal prejudice, that is an attitude toward a person, as distinguished from an attitude about an issue, is a disqualification when it is strong enough and when the bias has an unofficial source; such partiality may be either animosity or favoritism.  (5)  One who stands to gain or lose by a decision either way has an interest that may disqualify if the gain or loss to the decisionmaker flows fairly directly from her decision. 

See Kenneth Culp Davis, Administrative Law Treatise, Third Edition, Volume II, § 9.8, at 68.

Under the Code of Judicial Conduct, to which the Code of Hearing Officer Conduct looks for guidance, but is not bound, the Alaska Supreme Court held when the allegation is only one of an “appearance of partiality,” a greater showing is required for reversal [of a judge’s decision not to disqualify himself or herself].  In Amidon v. State, 604 P.2d 575, 577 (Alaska 1979), the Court held:

[A] showing of actual bias in the decision rendered . . . or the appearance of partiality might be sufficient grounds for us to reverse [the judge’s decision not to disqualify himself] in an appropriate case.  Where only the appearance of partiality is involved . . . we will require a greater showing for reversal.  In any event, we will not overturn a judge’s decision unless it is plain that a fair-minded person could not rationally come to that conclusion on the basis of the known facts.  It should be kept in mind that a judge has as great an obligation not to disqualify himself when there is no occasion to do so, as he has to do so in the presence of valid reasons.

And in Wasserman v. Bartholomew, 38 P.3d 1162 (Alaska 2002), the Court further noted “[d]isqualification was never intended to enable a discontented litigant to oust a judge because of adverse rulings made.”  Id. at 1171.

Hearing officers must evaluate their ability to accord parties a fair and impartial hearing in compliance with the standards and prohibitions articulated in the Hearing Officer Code of Conduct:
2 AAC 64.030. Canons of conduct. 

(a) The canons of conduct in AS 44.64.050(b) are part of the code of hearing officer conduct.  A hearing officer or administrative law judge shall comply with the canons and requirements of 2 AAC 64.010 - 2 AAC 64.090. Noncompliance may be grounds for corrective or disciplinary action under AS 44.64.050 (d) and 2 AAC 64.060. 

(b) To comply with the requirement 

(1) to uphold the integrity and independence of the office and of the hearing function, a hearing officer or administrative law judge shall establish and personally observe high standards of conduct, and avoid improper ex parte communications with private and agency parties about the subject of a hearing request, so that the integrity and independence of the office and the hearing function will be preserved; 

(2) to avoid impropriety and the appearance of impropriety, a hearing officer or administrative law judge shall

(A) respect and follow the law;

(B) act in a manner that promotes public confidence in the hearing function; and

(C) refrain from allowing familial, social, political or other relationships to influence the conduct of the hearing.

(3)    to perform the duties of the office or of the hearing function impartially and diligently, a hearing officer or administrative law judge


(A)      shall faithfully follow the law;


(B)      shall maintain professional competence in the law;


(C)      may not be swayed by partisan interests or fear of criticism; . . . 


. . .

The Hearing Officer Code of Conduct adopted the tenet announced in Amidon, that a judicial officer has as great an obligation not to disqualify herself when there is no occasion to do so, as she has to recuse herself in the presence of valid reasons. 2 AAC 64.030(b)(3)(C).
8 AAC 45.032.  Files.  Upon receiving written notice of an injury, the division will


(1) set up a computer record of the employee’s injury with a computer injury number;


(2) set up a case file, using the computer injury number;


(3) notify the employee or beneficiary, the employer and the insurer in writing of the injury number;


(4) put the written notice of the injury in the case file together with documents or anything relating to the employee’s injury that is filed with the division or board; and


(5) use the computer injury number as the claim number if a claim is filed.


(Emphasis added).

8 AAC 45.052.  Medical summary.  

. . .
(d) After a claim or petition is filed, all parties must file with the board an updated medical summary form within five days after getting an additional medical report.  A copy of the medical summary form, together with copies of the medical reports listed on the form, must be served upon all parties at the time the medical summary is filed with the board.  (Emphasis added).

8 AAC 45.070.  Hearings . . .

(b)     Except as provided in this section . . .


     (1)   A hearing is requested by using the following procedures:


(A)  For review of an administrator’s decision issued under AS 23.30.041(d), a party shall file a claim or petition asking for review of the administrator’s decision. 

. . . .  In reviewing the administrator’s decision, the board may not consider evidence that was not available to the administrator at the time of the administrator’s decision unless the board determines the evidence is newly discovered and could not with due diligence have been produced for the administrator’s consideration.

8 AAC 45.110.  Record of proceedings.  (a)  Evidence, exhibits, or other things received in evidence at a hearing or otherwise placed in the record by board order and any thing filed in the case file established in accordance with 8 AAC 45.032 is the written record at a hearing before the board. . .

. . .

8 AAC 45.120. Evidence. . . .  
. . .

(b) The order in which evidence and argument is presented at the hearing will be in the discretion of the board, unless otherwise expressly provided by law. All proceedings must afford every party a reasonable opportunity for a fair hearing.
. . .

8 AAC 45.160. Agreed settlements.  (a) The board will review a settlement agreement that provides for the payment of compensation due or to become due and that undertakes to release the employer from any or all future liability.  A settlement agreement will be approved by the board only if a preponderance of evidence demonstrates that approval would be for the best interest of the employee or the employee's beneficiaries.  The board will, in its discretion, require the employee to attend, and the employer to pay for, an examination of the employee by the board's independent medical examiner.  If the board requires an independent medical examination, the board will not act on the agreed settlement until the independent medical examiner's report is received by the board. 

(b) All settlement agreements must be submitted in writing to the board, must be signed by all parties to the action and their attorneys or representatives, if any, and must be accompanied by form 07-6117. 

(c) Every agreed settlement must conform strictly to the requirements of 
AS 23.30.012 and, in addition, must 

(1) be accompanied by all medical reports in the parties' possession, except that, if a medical summary has been filed, only those medical reports not listed on the summary must accompany the agreed-upon settlement; 

(2) include a written statement showing the employee's age and occupation on the date of injury, whether and when the employee has returned to work, and the nature of employment; 

(3) report full information concerning the employee's wages or earning capacity; 

(4)   state in detail the parties' respective claims; 

(5) state the attorney's fee arrangement between the employee or his beneficiaries and the attorney, including the total amount of fees to be paid;

 (6) itemize in detail all compensation previously paid on the claim with specific dates, types, amounts, rates, and periods covered by all past payments;

 (7) include a written statement from all parties and their representative that 

(A) the agreed settlement contains the entire agreement among the parties; 

(B) The parties have not made an undisclosed agreement that modifies the agreed settlement; 

(C) the agreed settlement is not contingent on any undisclosed agreement; and 

(D) an undisclosed agreement is not contingent on the agreed settlement; and 

(8) contain other information the board may from time to time require. 

(d) The board will, within 30 days after receipt of a written agreed settlement, review the written agreed settlement, the documents submitted by the parties, and the board's case file to determine 

(1) if it appears by a preponderance of the evidence that the agreed settlement is in accordance with AS 23.30.012 ; and 

(2) if the board finds the agreed settlement 

(A) is in the employee's best interest, the board will approve, file, and issue a copy of the approved agreement in accordance with AS 23.30.110 (e); or 

(B) lacks adequate supporting information to determine whether the agreed settlement appears to be in the employee's best interest or if the board finds that the agreed settlement is not in the employee's best interest, the board will deny approval of the agreed settlement, will notify the parties in writing of the denial, and will, in the board's discretion, inform the parties 

(i) of the additional information that must be provided for the board to reconsider the agreed settlement; or 

(ii) that either party may ask for a hearing to present additional evidence or argument for the board to reconsider the agreed settlement; to ask for a hearing under this paragraph, a party may write to the board or telephone the division; an affidavit of readiness for hearing is not required; the procedures in 8 AAC 45.070 and 8 AAC 45.074 do not apply to a hearing under this subparagraph unless a party requests a hearing by filing an affidavit of readiness for hearing. If a hearing is held under this section, the board will, in its discretion, notify the parties orally at the hearing of its decision or in writing within 30 days after the hearing; if after a hearing the board finds the preponderance of evidence supports the conclusion that the agreed settlement appears to be in the employee's best interest, the board will approve and file the agreed settlement in accordance with AS 23.30.110(e); the evidence is insufficient to determine whether the agreed settlement appears to be in the employee's best interest, the board will deny approval of the agreed settlement and request additional information from the parties; or the agreed settlement does not appear to be in the employee's best interest, the board will deny approval of the agreed settlement; the board will not prepare a written decision and order containing findings of fact and conclusions of law unless, within 30 days after the board's notification, a party files with the board a written request for findings of fact and conclusions of law together with the opposing party's written agreement to the request. 

8 AAC 45.525.  Reemployment benefit eligibility evaluations. 

(a) If an employee is found eligible for an eligibility evaluation for reemployment benefits under 8 AAC 45.510 or 8 AAC 45.520, the rehabilitation specialist shall

(1) interview the employee and, if necessary, the employer at the time of injury to obtain a description of the tasks and duties of the employee’s job at the time of injury;

(2)  review the [1993 edition of the U.S. Department of Labor’s “Selected Characteristics of Occupations Defined in the Revised Dictionary of Occupational Titles] and, from the volume, choose the most appropriate job title or titles based on the description of the employee’s job . . . (Emphasis added)

. . .

(b) When interviewing the employee the rehabilitation specialist shall obtain descriptions of the tasks and duties for other jobs that the employee has held or for which the employee received training within 10 years before the injury, and any jobs held after the injury.  The rehabilitation specialist shall 


(1) review the following volume and, from the volume, choose the most appropriate title or titles based on the description of the employee’s job; . . .

(2) determine whether the employee held the jobs long enough to meet the specific vocational preparation codes as described in the volume;

(3) submit the job title or titles chosen under (2) of this subsection, to a physician.

(4) If the physician predicts the employee will have the permanent physical capacities equal to or greater than the physical demands of a job or jobs, conduct a labor market survey to document that a reasonable number of job vacancies exist for those jobs.

(c)  The rehabilitation specialist shall contact the employee’s employer at time of   injury about employment in accordance with AS 23.30.041(f)(1)…

(d) The rehabilitation specialist shall ask if the employee has ever been   rehabilitated in a prior workers’ compensation claim . . . .

(e) The rehabilitation specialist shall document whether or not a permanent impairment is identified or expected at the time of medical stability.  This documentation may be either a physician’s rating according to the appropriate edition of the American Medical Association’s Guides to the Evaluation of Permanent Impairment, use of which is directed by AS 23.30.190 or a physician’s statement that an impairment rating is or is not expected.  (Emphasis added).

The rehabilitation specialist is charged with making a recommendation concerning an employee’s eligibility for reemployment benefits.  The rehabilitation specialist does not make an eligibility determination.  Eligibility determinations are the sole province of the RBA or his designee.  8 AAC 45.525(f)(1); 8 AAC 45.530.  
To interpret its regulations, the RBA has issued a Guide for Preparing Reemployment Benefits Eligibility Evaluations.  Citing AS 44.62.640(a)(3) and Kachemak Bay Watch, Inc. v. Noah, 935 P.2d 816, 825 (Alaska 1997), the Alaska Workers’ Compensation Appeals Commission, in Municipality of Anchorage v. Mahe, AWCAC Decision No. 129 (March 16, 2010), speaking of the RBA’s Guide, noted:

[t]o the extent that the administrator’s Guide instructs the public (here the rehabilitation specialist’s [sic]) or is used by the administrator in dealing with the public (including claimants, insurers, employers and specialists), and implements, interprets or makes specific the law enforced or administered by the administrator, it has the effect or force of regulation.

The commission concluded where the board fails to apply the instructions set out in the RBA’s Guide as it would apply properly adopted regulations, it commits an error of law.   Id.   Under AS 23.30.008(a), commission decisions have the force of legal precedent.

The Guide is periodically revised.  During the period April 20, 2010 until October 10, 2011, the Guide, instructing the assigned rehabilitation specialist how to appropriately conduct an eligibility evaluation, provided:

Please review this guide carefully before beginning any work on the file that has been assigned to you.  (Emphasis in original).

. . .

THE EVALUATION PROCESS

In order to complete the evaluation process . . . you must do the following immediately after receiving the assignment letter.

1.
Contact the insurer to obtain all medical records, the Report of Occupational Injury or Illness and a copy of a compensation report documenting the injured workers’ gross weekly wage.  If you are unable to contact the insurer, or the insurer does not return your phone call within a day or two, contact us immediately.

2.
Contact the employee and arrange for an in-person interview. . . .

3.
Contact the doctor to determine whether a written request or an in-person appointment will result in the timeliest response. . . .

Interview with the Employee:

AS 23.30.041(e) and 8 AAC 45.525(a) require you to interview the employee to obtain a description of tasks and duties of the employee’s job at time of injury  After you obtain this information, you must select a job title or titles from the Dictionary of Occupational Titles Revised 4th Edition (1991)(footnote omitted) (DOT) that best describe(s) the majority of the employee’s tasks/duties in the job at time of injury. . . Do not rely on the employee’s ‘selection(s)’ as you have the ultimate responsibility to use your professional judgment to choose the most appropriate title or titles.  More than one DOT title may be necessary; . . . If more than one DOT job title is needed to describe the job, apportion the time spent on each job title.  (For example, a commercial pilot for a very small airline may be required to spend 75% of his time flying the plane and 25% of his time loading and unloading baggage and cargo).  Specific vocational preparation (SVP) is not a factor under (e)(1); all identified titles used to represent the job at time of injury are submitted for physician review.

AS 23.30.041(e) and 8 AAC 45.525(a) require you to interview the employee to obtain a description of tasks and duties for other jobs the employee has held or for which the employee received training within 10 years before the injury, and any jobs held after the injury . . . You must select DOT titles for every job that best describe the majority of the employee’s tasks/duties for that particular job.  If more than one DOT title is needed to describe a particular job, apportion the time spend on each job title. 


. . .

You must also compare the time the employee worked at each job, and/or time spent in training/education, with the SVP requirement according to the SVP codes as described in the SCODRDOT for that particular DOT title (8 AAC 45.525(b)(2). (Emphasis in original). You must document whether the employee’s work experience and/or education/training has met the SVP codes. (Footnote omitted). . . If, in apportioning the time spent when utilizing multiple titles to describe a job, you documented that the employee spent 25% of their time in one title, then only count 25% of the time in that job toward that title’s SVP . . .  DO NOT consider any time in jobs or education/training that occurred outside the applicable evaluation period.

. . .

Contact with the Employer:

After you have interviewed the employee, you must contact the employer to determine the employee’s job title and the employee’s tasks and duties (footnote omitted).  Obtain a written job description if they have one available; it may be useful in selecting the DOT title that most accurately describes the job duties.
 Advise the employer of the DOT title(s) under consideration for their input; again, you make the ultimate determination. You will need to reconcile any disputes between the employee’s and employer’s representation of the job at the time of injury . . . (Emphasis added).

Ask the employer if there is alternate employment they would offer if the employee is not predicted to have the permanent physical capacity to return to the job at time of injury. . . If they do have a position to offer, present them with the Offer of Alternative Employment form attached to the referral for the employer to complete their section . . .

. . .

Evaluating Physician Approved Job Titles from the Employee’s Applicable Work, Training and Education History Using Labor Market Information:
. . .

If . . . the physician has predicted the employee will not have the permanent physical capacity to perform the DOT title(s) used to describe the job at the time of the injury and the physician has predicted the employee will have a permanent impairment greater than zero as a result of the work injury, you will have to perform labor market research for each DOT title the physician has predicted that the employee will have the permanent physical capacities to perform. Your task per the statute, is to document the existence of jobs and the regulation requires that you document that a reasonable number of job vacancies exist for the jobs in a labor market.  (Emphasis in original). You should not consider the actual physical demands or job requirements of vacancies; and wage is not a consideration in the evaluation. 

Two or more openings within thirty days of the date of your research (document that date) in any one locale would suggest that reasonable vacancies exist and you need not conduct further research.  You can search for such a locale at the level of the area of the employee’s residence, followed by the area of last employment, the state of Alaska and other states.  Showing scattered openings across the nation without more than one in any given locale will not suffice to show reasonable vacancies.  Part-time openings are only acceptable if the employee was similarly performing part-time work in the job at time of injury.  Seasonal openings are only acceptable if the employee was similarly seasonally employed in the job at the time of injury.  (Emphasis added).

You may use current published data from credible state or federal sources so long as the data is specific to the particular occupation under consideration, preferably to the DOT number.  What is not acceptable is the use of broad categories, such as clerks, first line supervisors, salespersons, etc.  The data source needs to show that reasonable vacancies occur in the specific occupation.

You may post internet listings from openings listed within thirty days of your report using sources such as Job Central, Simply Listed and Indeed among others.  You must display the actual listing including narrative that is not just applicable to the specific occupation in terms of title, but also in terms of duties as referenced in the DOT.  (Emphasis added).  Remember that we are not considering transferable skills occupations when conducting an eligibility evaluation. (Emphasis in original).  

. . .

VII.
  ELIGIBILITY RECOMMENDATION
After completion of the above, provide your recommendation on the employee’s eligibility for reemployment benefits . . . . 

VIII.  ELIGIBILITY DETERMINATION
Your report will be reviewed by the RBA or designee and you will be notified by letter of the eligibility decision.  If your evaluation report is incomplete, the RBA may issue a letter suspending the evaluation determination.  This letter will also outline the additional information that is needed in order for you to complete the report . . .

To help you determine whether or not you have addressed all the requirements of the Alaska statute, we have enclosed a Checklist for your use.  You are required by regulation to complete this checklist and attach it to your evaluation report.

EVALUATION REPORT DISTRIBUTION AND COSTS

Your evaluation report, all attachments listed below and the Checklist must be copied to the insurer, employee, Reemployment Benefits Section, and any attorneys who have filed entries of appearance. . .

Required attachments include:

· The employer’s written job description of the employee’s job at the time of the injury, if one was received

. . .

· Copies of all predictions by any physician on SCODRDOT job descriptions

· The completed offer of alternate employment form, if employment has been offered, and the physician’s prediction on a job analysis, if applicable

· Labor market research, if necessary, and if not embedded in the report

 . . .

· The physician’s rating or prediction regarding a rating

· The Eligibility Evaluation Checklist

(Emphasis added).

8 AAC 45.530.  Determination on eligibility for reemployment benefits.  . . .

(b)  If the administrator determines the eligibility evaluation is not in accordance with 8 AAC 45.525, or the information on the board’s case file is insufficient or does not support the eligibility recommendation, the administrator


(1)  may not decide the employee’s eligibility for reemployment benefits; and


(2)  shall notify the employee, the employer, or the rehabilitation specialist

(A) what additional information is needed, who must submit the information, and the date by which the information must be submitted so eligibility can be determined; or

(B) that the administrator shall reassign the employee to a new rehabilitation specialist in accordance with 8 AAC 45.430.   (Emphasis added). . . .

8 AAC 45.900. Definitions.

(a) In this chapter

. . .

(12) “treating physician” means the physician designated by the employee as the person responsible for coordinating the medical treatment;” . . . .

. . .

(i) in AS 23.30.041(c) and this chapter,

(1)  “employment at the time of injury” means the employee’s essential job duties and tasks, including the physical requirements of the duties and tasks, that the employee performed at the time of injury; 

ANALYSIS

1.
Does the C & R denial letter demonstrate bias or the appearance of bias on the part of the hearing officer, and thereby require her recusal?

The law requires an administrative hearing officer to perform the duties of office impartially and diligently, and avoid impropriety and the appearance of impropriety.    An administrative hearing officer is presumed to be honest and impartial until a party shows actual bias or prejudgment. To show hearing officer bias, a party must show the hearing officer had a predisposition to find against a party, or the hearing officer interfered with the orderly presentation of evidence.  To establish that an appearance of impropriety exists, the petitioner must identify objective facts from which a fair-minded person could conclude that an appearance of partiality on the hearing officer’s part exists.  Only if the hearing officer cannot be open-minded and fairly consider the arguments on their merits, and treat the parties fairly and impartially, should the hearing officer be recused.   

All proposed C & R agreements involving unrepresented claimants are subject to board review and approval. The law requires the board to review the proposed C & R, its accompanying documents, and the board’s case file, within 30 days of filing.  The Hearing Officer Code of Conduct requires the hearing officer to perform this duty diligently.  A C & R will be approved by the board only if a preponderance of evidence demonstrates that approval would be for the best interest of the employee.  Where, in the reviewing hearing officer’s discretion, such a finding cannot be made on the case file alone, the law requires a hearing be held before any determination is made and the C & R is approved.  Frequently, C & Rs involving unrepresented claimants are denied, and a hearing required, before a C & R will be approved.  

Where a proposed C & R lacks adequate supporting information, the agreement is denied and the parties are notified of the denial in writing.  In the board’s discretion, the denial letter will notify the parties of additional information needed before the board will reconsider the C & R, or will inform them they may ask for a hearing to present additional evidence or argument for the board to reconsider the agreement.  The board has a template for a C & R denial letter which lists numerous examples of possible reasons for denying a C & R, from as innocuous a reason as the absence of a required signature, to an arguably presumptive “unjustified waiver of medical benefits” and “waiver of rehabilitation benefits where the injured worker appears unable to return to the same occupation.”    Based on the specific facts and concerns in each case, the C & R denial letter is tailored from the template to provide the parties notice of additional information the board needs before it will approve the agreement, or the issues and evidence the parties should address at a C & R denial hearing.  This is in keeping with the legislative intent that parties in workers’ compensation cases be afforded notice and the opportunity to be heard.  
Here, Employer contended one of the reasons listed for denying the C & R, the panel’s concern “error may exist in [the] reemployment benefits eligibility evaluation,” and citing the necessity to apportion multiple job duties among appropriate SCODRDOTs contained in the RBA Guide, reflected bias, or at least the appearance of bias, on the hearing officer’s part.  

The hearing officer was persuasive in explaining the purpose of providing the parties such specificity in the C & R denial letter was to notify them of the board’s concerns so they could prepare to address those concerns at a C & R denial hearing, and she has not prejudged the facts in this case.  While the hearing officer suggested a better choice of words to frame the board’s concerns may have been “the panel questions whether the RBA Guide on apportioning job duties was properly applied,” or something to that effect, the lay members of the panel are persuaded the letter was intended to inform the parties, was not a prejudgment of the issues, and the hearing officer can and will fairly and impartially view the evidence and consider the arguments in this case. Therefore, the petitioner’s contention the C & R denial letter exhibited bias or the appearance of bias on the hearing officer’s part is without merit, and the petition to recuse the hearing officer was properly denied.

2.      Did the RBA designee apply controlling law and exercise sound legal discretion when she found Claimant ineligible for reemployment benefits?

The RBA’s decision must be upheld absent an abuse of discretion on the administrator’s part. An abuse of discretion occurs where a decision is arbitrary, capricious, manifestly unreasonable, or stems from an improper motive.  None of these circumstances exist here.  But an abuse of discretion will also be found where a decision fails to apply controlling law or regulation, or to exercise sound legal discretion.  Manthey v. Collier 367 P.2d 884 (Alaska 1962).  Where the RBA relies on a rehabilitation specialist’s report which fails to consider statutorily mandated factors, the RBA fails to exercise sound, legal discretion. Irvine v. Glacier General Construction, 984 P.2d 1103, 1107 (Alaska 1999).  The board commits legal error if it upholds an RBA decision based on a rehabilitation specialist’s flawed report. Id. Numerous flaws exist in the RS’s investigation, evaluation and recommendation in this case:  


(1)  The law requires the rehabilitation specialist to contact the employer to determine the employee’s job title, tasks and duties, and obtain a written job description if one exists. 8 AAC 45.525(a)(1); 8 AAC 45.525(b)(1); RBA Guide. There is no evidence the RS sought or received from Employer much, if any, description of Claimant’s tasks and duties.  The RS filed report after report stating Claimant’s job titles and duties were primarily those of “Cake Decorator” or “Bakery Manager,” and concluding she held those jobs long enough to meet the SVPs for them, without ever obtaining Employer’s designation of Claimant’s job titles, job descriptions, or dates she held each position. 

Not until the RBA designee recognized the RS’s confusion about Claimant’s job duties, and on September 22, 2010 directed the RS to contact Employer, does it appear the RS made any effort to do so.  Employer then provided the RS with information contained in a 22 page fax, only one page of which the RS filed, which listed Claimant’s job titles and the dates she held each position.  According to Employer’s records, Claimant held the job title “Baker” from July 1, 2000, to February 18, 2001, and from August 3, 2008 until May 2, 2009, the date of injury.  She held the job title “Bakery Section Manager” from April 6, 2003, to March 20, 2005, and from August 20, 2006, until September 14, 2006.  From March 20, 2005, until August 20, 2006 Claimant was a “Food Head Clerk” for Employer, and from July 1, 2000, to February 18, 2001, she held the job title “Cake Decorator.”  Only after receiving Employer’s fax on November 14, 2010, did the RS recognize Claimant’s job titles included “Baker” and “Stock Clerk,” if that is indeed what a “Food Head Clerk” is, and submitted those SCODRDOTs for Dr. Gevaert’s review.  If the remaining 21 pages of Employer’s November 14, 2010 fax contained Employer’s written job descriptions for the four job titles Claimant held while employed with Fred Meyer, the RS never reported she obtained and examined them, never filed them with any of her reports, and but for the last six months of Claimant’s nine years with Employer, failed to apportion her duties under each job title with the multiple applicable SCODRDOTs for each job.  

After receiving Dr. Gevaert’s additional responses denoting Claimant would not have the physical ability to perform as a “Baker” or “Stock Clerk,” the RS filed her fourth report, summarily concluding Claimant met the SVP for Cake Decorator and Bakery Manager, SCODRDOTs Dr. Gevaert had earlier approved, and was ineligible for reemployment benefits.  As an initial matter, the RS is charged only with making a recommendation of eligibility.  The determination of eligibility is the sole province of the RBA or his designee.  In response to the RS’s fourth report, on December 20, 2010, the RBA designee telephoned the RS, and by post-it note in the RBA file, and in the board’s electronic case file, summarized their conversation:  

TC to RS.  Eval very confusing.  I can’t tell what her various jobs entail.  RS a little confused too.  RS will recontact EE & possibly ER and get final rpt in ASAP.  djt

On January 3, 2011, stating she had again contacted Claimant, though not Employer, the RS filed her final report.  Based on a history of job titles and dates of employ contradicting what she reported Claimant told her in March, 2010, and at substantial odds with the “Employee Entry” list of job titles provided by Employer, the RS concluded Claimant met the SVP for Cake Decorator (1-2 years) and Bakery Manager (4-10 years), a reasonable number of jobs existed in the geographical United States, and again “determined” Claimant was ineligible for reemployment benefits.  Despite the RBA’s instruction in the Guide for Preparing Reemployment Benefits Eligibility Evaluations, and the RBA-designee twice directing the RS to obtain Claimant’s job descriptions from Employer in order to ascertain her job duties, there is no evidence the RS did so.  As will be seen below, her initial failure to obtain Employer’s written job descriptions was the foundation for compounding errors in the RS’s overall reporting, ultimately requiring remand to the RBA designee.


(2)   The law requires the RS, after determining an employee’s job duties for an employer, to select the appropriate SCODRDOTs for the duties performed.  8 AAC 45.525(a)(2); 8 AAC 45.525(b)(1).  The RBA Guide instructs the RS that more than one SCODRDOT title may be necessary to describe an employee’s job duties.  If more than one SCODRDOT title is needed to describe the job, the law requires the RS to apportion the time spent on each SCODRDOT within each job title.  The RBA describes this process using the example of a commercial pilot for a very small airline.  If the pilot spends 75% of his time flying the plane and 25% of his time loading and unloading baggage and cargo, two SCODRDOTs, one for flying the plane, and one for loading and unloading cargo, should be selected and submitted for physician review.  Guide, April 21, 2010 at 3.

In her first report in this case, dated March 26, 2010, the RS reported Claimant’s job title while employed with Carrs-Safeway from September, 1995, until July 1, 2000, as simply “Bakery,” but apportioned her job duties during those five years as 50% under the medium strength SCODRDOT for Packager, Hand, and 50% under the light strength Cake Decorator SCODRDOT.  For the nine years Claimant was employed in Fred Meyer’s bakery department, the RS apportioned only the time she reported Claimant held the title Cake Decorator, allocating 50% to the light duty Cake Decorator SCODRDOT, and 50% to the medium strength demand Packager, Hand SCODRDOT, without identifying the dates Claimant was employed as a Cake Decorator.  The RS did not apportion Claimant’s time under the Bakery Manager or Food Manager Trainee job titles.  Had the RS obtained and examined Employer’s Cake Decorator and Bakery Manager job descriptions, however, she would have known Employer’s Cake Decorators and Bakery Managers must frequently (1/3 to 2/3rds of the time by SCODRDOT definition) lift and carry up to 50 pounds (a heavy strength demand by SCODRDOT definition), and from the outset of her investigation should have known to include the Stock Clerk SCODRDOT. While the RBA Guide instructs that SVP is not a factor at this stage, accurately identifying and apportioning the duties is necessary to identify the appropriate SCODRDOTs to submit for physician review.  

In her final report, dated January 3, 2011, the RS contradicted her March 26, 2010 report by abandoning her previous apportionment of Claimant’s duties for Carrs-Safeway between Cake Decorator and Hand Packager, and identifying Claimant’s job title and duties for Carrs as entirely those of a SCODRDOT Bakery Manager.  And despite having obtained Fred Meyer’s verified list of Claimant’s job titles and dates held when she issued her final report, the RS’s final list of Claimant’s job titles and dates held with Fred Meyer differs remarkably from the job titles and dates reflected in Employer’s records in several respects:   

First, according to Employer’s records, Claimant was a “Baker” at the time of injury, not a “Bakery Clerk” with duties apportioned equally between Cake Decorator and Stock Clerk, as the RS reported.  Indeed, according to Employer, Claimant never held the job title “Bakery Clerk.”  Second, according to Employer, Claimant held the job title “Baker” from February 18, 2001 to April 6, 2003, and from August 3, 2008 until May 2, 2009, a period of almost three years, but a job title Employer failed to recognize or report until pressed by the RBA designee.  The distinction between “Baker” and “Bakery Clerk” is significant for a number of reasons, among them the fact “Baker” is a heavy duty job, which Dr. Gevaert disapproved. 

Third, according to Employer, Claimant held the job title “Cake Decorator” for 7.5 months, from July 1, 2000, to February 18, 2001.  Yet the RS reported Claimant held the job title “Cake Decorator” for more than two years, from July 1, 2000, to December 2002; July 2008, to November 2008; and during 50% of her purported time as “Bakery Clerk” from November 2008, to May 2, 2009, when she in fact held the title “Baker,” and concluded Claimant met the “Cake Decorator” SVP.  Based on Employer’s records, Claimant’s 7.5 months as a Cake Decorator does not meet the SVP of 6 for the Cake Decorator SCODRDOT, which requires one to two years of experience.  Yet the RS’s conclusion Claimant met the SVP for Cake Decorator was a basis for the RBA designee’s determination Claimant was ineligible for reemployment benefits. 

Fourth, according to Employer, Claimant held the job title “Bakery Section Manager” for 47 months, from April 6, 2003, to March 20, 2005; and August 20, 2008, to August 3, 2008.  Yet the RS reported Claimant served as “Bakery Manager” from December 2002, to April 2005; June 2006, to July 2008; and during her time with Carrs, a period of more than five years, and concluded Claimant met the “Bakery Manager” SVP.  Based on Employer’s records, Claimant’s 47 months as a Cake Decorator does not meet the SVP of 8 for the Bakery Manager SCODRDOT, which requires four to ten years experience.  Yet the RS’s conclusion Claimant met the SVP for Bakery Manager was a basis for the RBA designee’s determination Claimant was ineligible for reemployment benefits. 

Fifth, at page two of her final report, the RS admits Claimant told her Employer’s Bakery Manager position entailed unloading freight, a fact corroborated by Employer’s written job description for “Bakery Manager,” which describes frequently requiring lifting up to 50 pounds, a heavy strength demand job.  Yet the RS never apportioned any of Claimant’s time serving as Bakery Manager to a SCODRDOT reflecting more than the sedentary aspects of the Bakery Manager SCODRDOT.  And sixth, according to Employer, Claimant never held the job titles “Assistant Bakery Manager” or “Assistant Grocery Manager” as the RS reported.  
The RS’s errors in ascertaining and apportioning Claimant’s job titles and duties during the applicable ten year work history led to further errors in her SVP determinations, requiring remand to the RBA designee.  


(3) The law requires the RS, after ascertaining an employee’s job duties, and selecting the appropriate SCODRDOTs, to determine whether the employee held the jobs long enough to meet the SVP codes described in the U.S. Department of Labor’s “Selected Characteristics of Occupations Defined in the Dictionary of Occupational Titles” (1981) or SCODRDOT.  8 AAC 45.525(b)(2).  Each SCODRDOT lists the specific vocational preparation code or SVP for that job.  Meeting the SVP means an employee performed the job long enough to learn the techniques, acquire the information, and develop the capacity needed for average performance in a specific job situation.  When evaluating whether SVP is met, only the time from ten years prior to the injury is considered.  8 AAC 45.525(b); See also Guide (April 21, 2010 at 4).  In this case, the relevant look back period would be to May 2, 1999.  Only those jobs where the employee meets the SVP are submitted to the designated physician.  8 AAC 45.525(b)(3).  
As an initial matter, the RS, at least in her first report, considered Claimant’s employment as far back as September, 1995, almost 14 years prior to the work injury. The RS then determined Claimant met the SVP for Bakery Manager, with an SVP of 8, requiring four to ten years’ experience, and for Cake Decorator, with an SVP of 6, requiring one to two years’ experience.  Having determined Claimant met these SVPs, she submitted the Cake Decorator and Bakery Manager SCODRDOTs for physician review.  Because the RS’s determination Claimant met these SVPs was based on incorrect job titles and dates of employ in each position, and her apportioning, if any, among multiple SCODRDOTs is uncertain, remand to the RBA will be required.  


(4)  For those SCODRDOTs the RS determines Claimant meets the SVP, the law requires the RS to submit those SCODRDOTs to the employee’s designated physician for review.  8 AAC 45.525(a)(3); 8 AAC 45.525(b)(3); RBA Guide.  The RS and RBA must consider the designated physician’s opinion whether the employee will have the ability to perform the physical demands of jobs in the employee’s 10-year work history.  Irvine at 1107.  Failure to consider the treating physician’s opinion is an error of law. Id.
In this case the RS knew Dr. Oswald and Dr. Kralick were Claimant’s treating physicians.  On May 4, 2010, Dr. Oswald told the RS it was premature to predict Claimant’s ability to perform jobs in her 10-year work history until neurosurgeon Dr. Kralick examined her on June 1, 2010. The RS failed to follow up with Dr. Oswald as the RBA designee directed, and made no effort to contact Dr. Kralick, justifying her failure to contact Dr. Kralick on “common knowledge” it is “difficult” to obtain records from Dr. Kralick.  She instead relied on Dr. Gevaert, a physician she knew or should have known had the least current information on Claimant’s abilities. While the RBA designee suggested the RS might obtain predictions from Dr. Gevaert if her re-doubled efforts with Dr. Oswald were unavailing, the RS did not first follow through with Dr. Oswald as the designee instructed.  Moreover, when the RBA designee suggested contacting Dr. Gevaert, she was unaware Dr. Oswald had referred Claimant to Dr. Kralick for surgical evaluation.  Finally, had the RS obtained from the insurer all of Claimant’s medical records, as the RBA’s Guide instructed she must do “immediately after receiving the assignment letter,” she would have known from Dr. Cates’ September 2, 2009 chart note Dr. Gevaert was not Claimant’s designated physician.  This error too requires remand to the RBA. 


(5)  If an employee meets the SVP for a particular job or jobs, and if the physician predicts the employee will have permanent physical abilities equal to or greater than the physical demands of the job or jobs held, the law requires the RS to conduct a labor market survey to document whether a “reasonable number” of job vacancies exist for those jobs.  The law defines “labor market” as a geographical area that offers employment opportunities in the following priority:  (A) area of residence; (B) area of last employment; (C) the state; (D) other states.  AS 23.30.041(r)(3).  Two or more job vacancies for a specific job in a geographical area, within 30 days of the date the RS conducts her labor market research, constitute a “reasonable number” to support a determination of ineligibility for reemployment benefits.  Guide (April 21, 2010) at 6.  To meet this requirement, the RS must document the date of her research in her report.  Id. 
The RS must first search in the area of the employee’s residence, followed by the area of last employment, followed by the state of Alaska, and finally, the geographic United States.  Id.  Part-time or seasonal openings are only acceptable if the employee was similarly performing part-time or seasonal work in the job at the time of injury.  Id.   The RS may use current published data from credible state or federal sources so long as the data is specific to the particular occupation under consideration, preferably to the SCODRDOT number.  The data source needs to show reasonable vacancies occur in the specific occupation.  Id.  Internet listings from openings listed within 30 days of the RS’s report, using sources such as Job Central, Simply Listed and Indeed, among others, is acceptable.  Id.  However, where internet postings are utilized, the RS must display the actual listing, including narrative that is not just applicable to the specific occupation in terms of title, but also in terms of duties as referenced in the SCODRDOT.  Id.  If published data or credible internet documentation of reasonable vacancies is unavailable, a telephonic survey may be required.  Id.
Here, the RS did not consult published state or federal sources, or conduct a telephone survey. She did not search first in the area of Claimant’s residence, followed by area of last employment, followed by the state of Alaska, and finally nationwide.  Instead, she consulted one internet site, Careerbuilder.com, for Cake Decorator and Bakery Manager positions, and reportedly found four Cake Decorator Associate positions with Kmart Corporation within 20 miles of Detroit, Michigan, one job titled “Production Supervisor, Bakery” for Hostess Brands, one titled “Assistant Manager” for Bruegger’s Bagels, and one titled “Production Supervisor” for Northeast Foods/Bake Rite Rolls, all three within a 20 mile radius of Philadelphia, Pennsylvania.  Having relied solely on an internet site for her labor market survey, the RS was required to provide the actual internet job listing in her labor market survey.  Her failure to do so, as the Guide requires, makes it impossible to verify its applicability to the specific occupation in terms of title and duties referenced in the SCODRDOT.  The RS’s failure to display the internet job listing in the labor market survey necesitates remand to the RBA.

 
(6) The law requires the RS to complete an eligibility checklist to submit with her final recommendation.  The RBA Guide instructs the RS: “To help you determine whether or not you have addressed all the requirements of the Alaska statute, we have enclosed a Checklist for your use.  You are required by regulation to complete this checklist and attach it to your evaluation report.”  Guide (April 21, 2010) at 12.  In addition to attaching the checklist, the RS is required to attach to her report the employer’s written job description of the employee’s jobs.  Id.   This should have provided another reminder to the RS of the importance of obtaining Employer’s written job descriptions.  The RS failed to attach both the required checklist and Employer’s written job descriptions. 

In the numerous respects outlined above, the RS failed to apply controlling law when she conducted the reemployment benefits eligibility evaluation in this case.   Where, as here, the RBA designee relied on the RS’s flawed evaluation, the designee failed to exercise sound legal discretion, and the case must be remanded to the RBA for re-evaluation and further action.  

3.  Was the RBA designee’s decision denying Claimant eligibility for reemployment benefits supported by substantial evidence?

Abuse of discretion is also established where the findings are not supported by substantial evidence in light of the record as a whole.   Substantial evidence is such relevant evidence as a reasonable person, viewing the record as a whole, might accept as adequate to support a conclusion.  Whether the quantum of evidence is substantial enough to support a conclusion, in the contemplation of a reasonable mind, is a question of law.  
Viewing the record as a whole, given the numerous errors and omissions contained in the eligibility evaluation, this panel cannot find substantial evidence to support the conclusion Claimant is ineligible for reemployment benefits.  The matter will be remanded to the RBA for reevaluation and further action consistent with this decision.  

CONCLUSIONS OF LAW
1)
The C & R denial letter does not demonstrate bias or the appearance of bias on the part of the hearing officer requiring her recusal.

2)
The RBA designee failed to apply controlling law and to exercise sound legal discretion when she found Claimant ineligible for reemployment benefits.

3)
The RBA designee’s decision denying Claimant eligibility for reemployment benefits was not supported by substantial evidence.   


ORDER
1)
The oral order denying Employer’s petition to recuse the assigned hearing officer was proper.

2)
Claimant’s appeal of the RBA designee’s eligibility determination is granted. 

3)
The RBA designee’s determination Claimant is ineligible for reemployment benefits is vacated, and the matter remanded to the RBA designee.  

4)
In her discretion, if in accordance with 8 AAC 45.530(b), the RBA designee may assign a new rehabilitation specialist.  
5)
The RBA shall instruct the rehabilitation specialist:  


a.
To obtain from Employer its written job descriptions for all positions Claimant held during her tenure with Employer.  


b.
To confirm with Claimant the listed tasks under each job description.


c.
To obtain from Carrs-Safeway, if possible, the job titles and written job descriptions for all positions Claimant held while employed with Carrs-Safeway from May 2, 1999 until termination.


d.
To confirm with Claimant the listed tasks under each job description.


e.
To select all applicable SCODRDOTs for each of the job titles and duties Claimant has held for the ten years preceding the work injury.


f.
With Claimant’s assistance, and for each job title held, apportion the time Claimant spent in each job title performing the duties of each selected SCODRDOT.



g.
Determine and document whether Claimant meets the SVP for each selected SCODRDOT.


h.
To obtain from Employer any and all medical records not yet filed on medical summaries.


i.
To provide either Dr. Oswald or Dr. Kralick with the information the RBA designee, on July 28, 2010, instructed should be provided to Dr. Oswald.


j.
To submit the SCODRDOT job descriptions to either Dr. Oswald or Dr. Kralick.  
k.
To consider the designated physician’s opinions on Claimant’s ability to perform the physical demands of the applicable jobs in her ten year work history.  


l.
To make such other instructions as the RBA designee, in her discretion, deems appropriate.
 
Dated at Anchorage, Alaska on January 12, 2012.
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RECONSIDERATION
A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION
Within one year after the rejection of a claim, or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.

PETITION FOR REVIEW

Under Monzulla v. Voorhees Concrete Cutting, 254 P.3d 341(Alaska 2011), a party may seek review of an interlocutory or other non-final Board decision and order.  Within 10 days after service of the Board’s decision and order a party may file with the Alaska Workers’ Compensation Appeals Commission a petition for review of the interlocutory or other non-final Board decision and order.  The commission may or may not accept a petition for review and a timely request for relief from the Alaska Supreme Court may also be required. 
CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Interlocutory Decision and Order in the matter of NANNETTE  GIROUX employee / applicant; v. FRED MEYER STORES INC, employer; FRED MEYER STORES, INC., insurer / defendants; Case No. 200905952; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, and served upon the parties on January 12, 2012.
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� United States Department of Labor’s Selected Characteristics of Occupational Defined in the Revised Dictionary of Occupational Titles (1993)(SCODRDOT). 


� New Northern Rehabilitation Services, Inc., the firm which employs Ms. Jacobsen.


� Under the RBA’s revisions to the Guide, effective July 9, 2011, the employer’s written job description “must be considered in selecting the DOT title that most accurately describes the job duties. . .  (Guide for Preparing Reemployment Benefits Eligibility Evaluations, updated consistent with regulatory changes effective July 9, 2011).
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