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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 115512
Juneau, Alaska 99811-5512

	NATHANAEL W. HARKNESS, 

                                         Employee, 

                                              Applicant

                                            v. 

ALASKA MECHANICAL, INC.,

                                         Employer,

                                             and 

ZURICH AMERICAN INSURANCE CO.,

                                          Insurer,

                                             Defendants.
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	INTERLOCUTORY

DECISION AND ORDER

AWCB Case No.  200420003
AWCB Decision No.  12-0013
Filed with AWCB Fairbanks, Alaska 

on January 13th, 2012


Alaska Mechanical, Inc.’s (Employer) December 18, 2009 petition to dismiss Nathanael Harkness’ (Employee) workers’ compensation claim (WCC) pursuant to AS 23.30.105(a) and AS 23.30.110(c) was heard in Fairbanks, Alaska on August 18, 2011.  Attorney Robert Beconovich entered a limited appearance on Employee’s behalf for the sole purpose of representing him at hearing.  Attorney Rebecca Holdiman Miller appeared on behalf of Employer and its insurer.  Employee and Michael Wenstrup testified for Employee.  The record closed after final deliberations on December 13, 2011.

ISSUES

Employer contends Employee’s WCC is time-barred as a matter of law because he failed to file his claim within two years of the date of the last payment of benefits as required by 
AS 23.30.105(a).  Employer contends, since it paid compensation until December 20, 2004, Employee’s WCC of June 8, 2007 was untimely filed under §105(a).  Employer further contends Employee’s WCC is time-barred as a matter of law because he failed to request a hearing within two years following Employer’s post-claim controversion as required by AS 23.30.110(c).  Employer contends since it served its first post-claim controversion on July 26, 2007, Employee was required to request a hearing under §110(c) no later than July 26, 2009, and did not do so.

Employer contends any suggestion Employee is mentally incompetent is irrelevant because Employee was attending doctor’s appointments, hiring and firing an attorney, and filing his own pleadings.

Employee contends dismissal is improper because there was an agreement between the parties to perform a second independent medical examination (SIME), which has not yet been performed.  Employee further contends his handwritten November 27, 2009 filing is the equivalent of a hearing request and that document, along with the prehearing conference summaries, demonstrate substantial compliance with the statute.  Additionally, Employee contends his traumatic brain injury causes him significant cognitive problems that preclude dismissal.

1) Should Employee’s claim be dismissed under AS 23.30.105? 

2) Should Employee’s June 8, 2007 claim be heard under AS 23.30.110(c), where Employee filed his claim and subsequently filed an affidavit of readiness for hearing on his claim before the claim was controverted?

3) If Employee was required to refile his affidavit of readiness, is there any legal basis to excuse his failure to refile it?

FINDINGS OF FACT

A review of the entire record established the following relevant facts and conclusions by a preponderance of the evidence: 

1) On November 2, 2004, Employee worked for Employer as a carpenter, and while he was lofting a large tent on the Fairbanks train station roof, a wind gust caught the tent and dislodged a 16 foot 2x4 that fell and struck Employee on the back of his neck.  (Report of Injury, November 8, 2004).

2) On November 10, 2004, complaining of neck pain, Employee began treating with Peter Marshall, M.D.  Initially, medication was prescribed and Employee was placed on light duty for one week.  (Marshall report, November 10, 2004).

3)  On November 18, 2004, Dr. Marshall ordered Employee off work for a week.  (Marshall report, November 18, 2004).

4) Employee’s symptoms worsened, and Employee’s time off work was extended until December 13, 2004.  (Marshall report, November 20, 2004).

5) On December 17, 2004, concerned he might be missing a latent condition, Dr. Marshall referred Employee to John Joosse, M.D., for an orthopedic consultation.  (Marshall report, December 17, 2004).

6) On December 20, 2004, Employee reported to Dr. Joosse he was doing better since seeing Dr. Marshall, but his neck “makes sounds” and gets worse when he does lifting.  Dr. Joosse lifted Employee’s work restrictions.  (Joosse report, December 20, 2004).

7) Employer paid Employee Temporary Total Disability (TTD) benefits from November 19, 2004, to December 20, 2004.  (Compensation Report, January 3, 2005).
8) On June 4, 2007, Employee filed a reemployment benefits eligibility request wherein he stated: 

Just today I found out about this benefit. Aprox [sic] 2 ½ years ago my original Dr. (Dr. Marshall) told me these things heal in time, give it sometime [sic]. Workers comp also told me to give it sometime [sic].  I have done my best up until now to renter [sic] the workforce as a carpenter / field of construction.  I have been unsuccelful [sic].  I am no longer safely able to work as a carpenter, or truck driver.

Request for Eligibility Determination for Reemployment Benefits, June 4, 2007.

9) On June 8, 2007, Employee filed his WCC, claiming TTD, permanent partial impairment (PPI), medical costs, transportation costs, penalty, interest, and an SIME.  In describing his injuries, Employee stated he had “brain damage” diagnosed by David Beal, M.D.  (WCC, June 8, 2007).

10) On July 19, 2007, Employee filed an Affidavit of Readiness for Hearing (ARH) for his June 8, 2007 WCC.  (Affidavit of Readiness for Hearing, July 17, 2007).

11) On July 26, 2007, Employer first controverted Employee’s June 8, 2007 claim.  (Controversion Notice, July 26, 2007).

12) No “affidavit in opposition” was ever filed in response to Employee’s July 19, 2007 ARH.  (Record).

13) No hearing was ever scheduled within 60 days as a result of Employee’s unopposed July 19, 2007 ARH.  (Id.).

14) Sixty days from July 19, 2007, is September 17, 2007.  (Observations).

15) Between July 19, 2007, and September 17, 2007 there were seven hearing days on the master calendar available for a hearing on the trailing calendar in the Fairbanks venue:  July 26, August 2, August 14, August 16, August 30, September 12, and September 13, 2007.  (Alaska Division of Worker’s Compensation computerized master hearing calendar). 

16) On October 17, 2007, attorney Wenstrup had not yet entered an appearance for Employee, and Employee was unrepresented from the date of his injury until September 18, 2007.  (Record). 

17) On September 17, 2007, the parties and attorney Michael Wenstrup attended a prehearing conference.  Mr. Wenstrup reported he would be filing an entry of appearance, and withdrew Employee’s July 19, 2007 ARH on his June 8, 2007 WCC.  (Prehearing Conference Summary, September 17, 2007).

18) On September 18, 2007, attorney Wenstrup filed an Entry of Appearance on Employee’s behalf.  (Entry of Appearance, September 17, 2007).

19) On October 17, 2007, the parties at a prehearing conference “agreed that there appears to be a dispute that warrants an SIME and that EE’s counsel will initiate the SIME form and serve it on ER’s attorney.  Once the SIME form is filed with the Board, a follow-up PHC will be scheduled.”  (Prehearing Conference Summary, October 17, 2007).

20) On October 17, 2007, counsel for Employer, and Employee attended a second prehearing conference.  Employee’s counsel did not attend, but sent his paralegal.  At that conference “[t]he parties agreed that there appears to be a dispute that warrants an SIME and that EE’s counsel will initiate the SIME form and serve it on ER’s attorney.  Once the SIME form is filed with the Board, a follow-up PHC will be scheduled.”  The prehearing conference summary notes “ARH (withdrawn by EE’s counsel).”  (Prehearing Conference Summary, October 17, 2007).

21) On November 17, 2007, Employee testified he went to California between December 2004 and September 2006 (Harkness Dep. at 13).  In 2005, while in California, he tried to work as an estimator, production manager, and carpenter.  (Id. at 16-17, 26).  However, Employee could not perform the work of an estimator and production manager because he had a hard time with dates, and was fired from those jobs.  (Harkness).  Employee could not perform the work of a carpenter because of neck pain.  (Id.). 

22) Upon returning to Alaska from California, Employee attended a six-week truck driving training program in Anchorage but could not work as a truck driver because his neck would get sore and make him dizzy, and he could not control a motorized vehicle.  (Id. at 12; 14-15).

23) Employee treated with Peter Marshall, M.D., who referred him to a neurologist, James Froelsch, M.D., when Dr. Marshall “didn’t know what to do for him.”  (Id. at 41).  Dr. Froelsch then referred him to Michel Gevaert, M.D.  (Id. at 42-48).  Dr. Gevaert subsequently referred him to David Beal, M.D.  (Id. at 48).

24) On March 13, 2007, Dr. Beal diagnosed Employee with a possible left perilymphatic fistula, and recommended surgical repair.  (Beal report, March 13, 2007).

25) On January 2, 2008, Employer filed and served a second post-claim controversion based on Employee’s failure to return a medical release.  (Notice of Controversion, January 2, 2008).

26) On January 2, 2009, Employer filed and served a third post-claim controversion based on Employee’s failure to return a medical release.  (Notice of Controversion, January 2, 2009).

27) On November 27, 2009, Employee filed a handwritten document that the board treated as a withdrawal of attorney.  It reads, in relevant part:

Mike Wenstrup and Richard A. Basarab no longer have my permission to file any paper work or speak on my behalf for anything accept [sic] following proper procedure for terminating our relationship.  I have verbally requested my complete (including any CD’s) file back from them both.  The reason for this action is Mike & Rich’s inability to move my case forward so I can get the medical attention I need, and is rightly owed to me by the workers [sic] comp insurance co.  It’s been over 5 yrs. now since my on the job (11/2/04) injury.  I need an ear surgury [sic] & ongoing treatment for my spine to stabilize my equilibrium & so I can be once again medicaly [sic] stable.

Employee’s Notice of Withdrawal, November 27, 2009.

28) The attorney-client relationship between Employee and attorney Wenstrup broke down because Employee was erratic, frustrated and subject to mood swings.  Employee was irrational and would yell at the board.  Attorney Wenstrup’s secretary would get scared when Employee came to his office, and in 2009, Employee’s behavior became worse.  Attorney Wenstrup was of the opinion Employee was not competent to make rational decisions.  (Wenstrup).

29) Attorney Wenstrup’s testimony is credible.  (Experience, judgment, observations and inferences drawn from all the above).

30) Between the October 17, 2007 prehearing conference until Employee’s November 27, 2009 discharge of Mr. Wenstrup, a period of over twenty-five months, virtually no activity occurred in Employee’s case.  An event entry in the Workers’ Compensation Division’s electronic docketing system indicates a Request for Conference was filed on September 10, 2008, and three prehearings were scheduled and rescheduled in late October and early November of 2008.  These prehearings were never held.  The physical Request for Conference form does not appear in the board’s file.  The record does not reflect who requested the conference.  (Record).

31) On December 17, 2009, Employer served its fourth post-claim controversion based on all prior controversions, and §§105 and 110(c).  (Notice of Controversion, December 12, 2009).

32) On December 16, 2009, Employee and counsel for Employer attended a prehearing conference.  Employee reported he had another attorney in mind who he would be contacting for representation.  Employee wanted to schedule an SIME, but Employer opposed an SIME, because it had recently received signed releases and did not possess the medical records.  Further, Employer asserted new defenses under §§105(a) and 110(c).  The Summary notes: “ARH filed 07/19/07 (withdrawn 09/17/09 [sic] by EE’s former counsel).”  (Prehearing Conference Summary, December 16, 2009).

33) The Summary of December 16, 2009, and numerous subsequent summaries, state “ARH filed 07/19/07 (withdrawn 09/17/09 [sic] by EE’s former counsel).”  (Observations).

34) Employee’s ARH was withdrawn by attorney Michael Wenstrup, on September 17, 2007, not September 17, 2009, as is repeatedly misstated in some prehearing conference summaries.  (Prehearing Conference Summary, September 17, 2007).

35) On December 16, 2009, Employee filed a petition seeking an “extension of time for Hearing [sic] Do [sic] to the lack of action on the part of my previous Attorney.”  (Employee Petition, December 16, 2009).

36) On December 21, 2009, Employer filed the instant Petition to Dismiss.  (Petition to Dismiss, December 18, 2009).  
37) On December 23, 2009, Employee filed his handwritten Opposition to Employer’s Petition to Dismiss.  Employee’s petition states in relevant part:
This letter is in response and oposition [sic] to the petition Dated [sic] 12-18-2009 Sent [sic] to me by Jeffrey D. Holloway [counsel for Employer].  

I oppose that petition, and have filed my own petition to extend the time for hearing.

Mr. Holloway if you want more of a detailed response; You [sic] need to provide to me the customary brief, not included with your petition.   

As written in your petition I have 20 days to respond in writing – here you go / so here it is.  

Need to wast [sic] anymore of my time and money and that of the AWCB’s.  You know the rutine [sic].

Employee’s Opposition to Employer’s Petition to Dismiss, December 23, 2009.

38) On January 4, 2010, Employee and counsel for Employer attended a prehearing conference.  Employee clarified he was seeking an extension of time for filing an ARH with his December 16, 2009 petition.  As he did at the December 16, 2009 prehearing conference, Employee again stated it was his intention to retain an attorney.  The conference summary again states “ARH filed 07/19/07 (withdrawn on 09/17/09 [sic] by EE’s former counsel).”  (Prehearing Conference Summary, January 4, 2010).

39) On January 8, 2010, Employee filed an ARH for his December 16, 2009 Petition for Extension of Time.  (Affidavit of Readiness for Hearing, January 8, 2010).

40) On January 15, 2010, Employer filed an ARH for its December 18, 2009 Petition to Dismiss.  (Affidavit of Readiness for Hearing, January 13, 2010).

41) Employee did not attend a March 17, 2010 prehearing conference because he was out of town.  Employer requested, and the designee set, a June 3, 2010 hearing date on Employer’s Petition to Dismiss.   The summary again states “ARH filed 07/19/07 (withdrawn on 09/17/09 [sic] by EE’s former counsel).”  (Prehearing Summary, March 17, 2010).

42) On May, 18, 2010, Employee filed a “Request for Continuance of the Jun [sic] 3rd 2010 Hearing,” based on Employee’s request for the appointment of a guardian by the division director.  Employee’s petition was treated as a petition for the appointment of a guardian, as well as a petition for a continuance.  (Petition, May 18, 2010).

43) At a May 28, 2010 prehearing conference, Employer indicated it would file an Answer to Employee’s Petition to the director for appointment of a guardian.  The parties agreed to continue the hearing on Employer’s Petition to Dismiss pending the director’s ruling on Employee’s Petition for Guardianship.  The conference summary again states “ARH filed 07/19/07 (withdrawn on 09/17/09 [sic] by EE’s former counsel).”  (Prehearing Conference Summary, May 28, 2010).

44) On August 13, 2010, the division director answered Employee’s petition for a guardianship, and denied Employee’s request for the director to petition for the guardianship appointment.  The director noted Employee’s petition was accompanied by reports from otolaryngologist David Beal, M.D., and neurologist Gregory Whitman, M.D., who both reported Employee “functions at a diminished capacity.”  However, the director concluded the findings of diminished functional capacity did not equate to findings Employee was mentally incapacitated.  (Answer to Petition for Appointment of Guardian by Division of Workers’ Compensation Director, August 9, 2010).

45) At prehearing conference on October 4, 2010, the designee advised the parties the director denied Employee’s petition for appointment of a guardian, and Employee could petition the probate court directly should he still wish to have a guardian appointed.  The summary included the address for the probate court in Fairbanks.  A hearing on Employer’s Petition to Dismiss was set for January 20, 2011.  Employee intended to have ear surgery with Dr. Beal on October 18, 2010, and anticipated a three-month recovery process.  Employee again expressed his intent to have an attorney represent him at hearing.  The conference summary again states “ARH filed 07/19/07 (withdrawn on 09/17/09 [sic] by EE’s former counsel).”  (Prehearing Conference Summary, October 4, 2010).

46) On October 8, 2010, Employee filed an ARH for his May 18, 2010 Petition for Continuance.  (Affidavit of Readiness for Hearing, October 8, 2010).

47) On October 15, 2010, Employer’s counsel attended a prehearing conference, but Employee, at that time unrepresented, did not attend.  The summary states in part:

While the board designee initially set a hearing on EE’s Petition, upon further consideration, the board designee finds EE’s Petition was definitively decided by Director Monagle in his Answer dated August 9, 2010.  Director Monagle denied the petition based on EE’s failure to make a preliminary showing of incompetence.  Therefore the board designee will not set a hearing on EE’s 5/18/10 Petition.

However, the undersigned board designee notes that all parties are entitled to due process in board proceedings.  To ensure EE’s right to due process is not jeopardized, the board designee, pursuant to AS 23.30.140 and AS 23.30.135 now formally requests the Chief of Adjudications to recommend to Director Monagle that he require the appointment of a guardian for EE, as it is the board designee’s opinion that EE may not be mentally competent to represent himself in pursuing his claim and presenting his defenses to ER’s petition to dismiss, currently set for hearing in January 2011.

Prehearing Conference Summary, October 15, 2010.

The board designee based her request on 12 specific findings she recorded in the summary, indicating her lay opinion Employee had mental health and competency issues affecting his ability to get a fair hearing.  Id.

48) On October 15, 2010, Dr. Beal performed a perilymphatic fistula repair of Employee’s left oval and round windows.  (Beal report, October 15, 2010).

49) Before he had the 2010 ear surgery with Dr. Beal, Employee could not focus and concentrate, felt like his head was spinning like he was drunk, and sometimes felt like his “brain doesn’t work.”  His workers’ compensation documents were in four banker’s boxes, and handling his case by himself was a “nightmare.”  Employee tried as hard as he could to “put it all together.”  Things got better after the surgery, the surgery helped him stay focused, and his ability to do paperwork improved.  (Harkness).

50) Employee’s testimony is credible (experience, judgment, observations, and inferences drawn from all the above).

51) The December 15, 2010 prehearing conference summary states:

Discussions:

The board designee notified the parties that there has not yet been a determination by the Director on the board designee’s recommendation to appoint a guardian for EE.  Counsel for ER is concerned that his client may incur the cost of preparation for the 1/20/11 hearing on ER’s Petition to Dismiss, only to be informed at the last minute that the hearing should be continued because the Director recommends appointment of a guardian for EE.  Counsel for ER requested Chief of Adjudications Janel Wright participate in today’s PHC, but Ms. Wright was not available.  

The parties agreed to cancel the hearing currently set for January 20, 2011, and to await the Director’s determination on the board designee’s recommendation to appoint a guardian for EE.  The parties will reschedule the hearing at a later point.

EE wished it noted for the record that he is heavily medicated today, and also that he is still seeking representation.  He has been working with an advocate through Adult Protective Services and a social worker at Fairbanks Memorial Hospital.

Action:

The hearing on ER’s Petition to Dismiss currently set for January 20, 2011 is cancelled until further notice.

The summary states “ARH filed 7/19/07 withdrawn 09/17/07 by EE’s former counsel.”  (Prehearing Conference Summary, December 15, 2010).  

52) The December 15, 2010 Prehearing Conference Summary, and future summaries, state the actual date of the alleged withdrawal of the Employee’s ARH, September 17, 2007.  (Prehearing Conference Summary, September 17, 2007).

53) On December 16, 2010, the director denied Hearing Officer Eklund’s October 15, 2010 Prehearing Conference Summary request to seek appointment of a guardian for Employee.  (Monagle letter, December 16, 2010).  

54) On February 17, 2011, Attorney Michael Wenstrup filed an Entry of Appearance on Employee’s behalf.  (Entry of Appearance, February 17, 2011).

55) At the February 17, 2011 prehearing, Mr. Wenstrup was uncertain whether the state court had appointed a guardian for Employee, but indicated he would look into the matter.  The parties agreed to delay setting Employer’s Petition for Dismissal for hearing until the guardianship issue was “resolved.”  The conference summary again states: “ARH filed 07/19/07 (withdrawn 09/17/07 by EE’s former counsel).”  (Prehearing Conference Summary, February 17, 2011).

56) At the March 14, 2011 prehearing, Mr. Wenstrup reported Employee does not have a guardian.  The parties agreed to schedule mediation in the future and to set Employer’s Petition to Dismiss for hearing on June 9, 2011.  The conference summary again states: “ARH filed 07/19/07 (withdrawn 09/17/07 by EE’s former counsel).”  (Prehearing Conference Summary, March 14, 2011).

57) None of the prehearing conference summaries in this case notified Employee or his attorney of the significance of failing to file, or re-file, an ARH, or when the §110(c) deadline would run.  (Record).

58) On May 9, 2011, Employer filed a petition to disqualify Mr. Wenstrup as counsel for Employee on the grounds he may be called as a fact witness.  (Employer Petition, May 6, 2011).

59) On June 1, 2011, Mr. Wenstrup indicated he did not oppose Employer’s petition to disqualify him as Employee’s counsel, but requested a hearing continuance on Employer’s petition to dismiss so Employee could secure substitute counsel.  The hearing was continued until August 18, 2011.  The conference summary again states: “ARH filed 07/19/07 (withdrawn 09/17/07 by EE’s former counsel).”  (Prehearing Conference Summary, June 1, 2011).

60) On August 16, 2011, Mr. Wenstrup filed a Notice of Withdrawal and Written Consent; Robert Beconovich substituted as Employee’s counsel.  (Notice of Withdrawal and Written Consent, August 16, 2011).

61) On August 19, 2011, the day after hearing, Mr. Beconovich filed a Notice of Withdrawal and Written Consent.  Mr. Wenstrup substituted as Employee’s counsel.  (Notice of Withdrawal and Written Consent, August 18, 2011).

62) The director’s August 12, 2010 answer and December 16, 2010 letter are decisions denying Employee’s and Hearing Officer Eklund’s requests for appointment of a guardian, but did not provide Employee with a hearing on his petition for appointment of a guardian and did not advise Employee of his right to appeal these decisions, which the designee treated as “definitively decided” decisions. (Michael Monagle Answer and letter, August 9, 2010, December 16, 2010; observations; Prehearing Conference Summary, October 15, 2010).

63) Board personnel never advised Employee when he was unrepresented, or his lawyer, of any consequences arising from the purported “withdrawal” of Employee’s July 19, 2007 ARH, or advise what, if any, additional steps needed to be taken thereafter to avoid dismissal of Employee’s claim under AS 23.30.110(c).  (Record).

64) No statutes or regulations advise Employee and his attorney of any consequences arising from the purported “withdrawal” of Employee’s July 19, 2007 ARH, or advise what, if any, additional steps needed to be taken thereafter to avoid dismissal of Employee’s claim under 
AS 23.30.110(c).  (Observations).

65) Based on the totality of the medical evidence, agency file, Employee’s credible testimony, attorney Wenstrup’s credible testimony and Hearing Officer Eklund’s observations, Employee lacked the mental capacities to exercise the powers granted to him, or perform the duties required of him under the Act, from at least 2008, when no action took place on Employee’s claim, through 2009 when attorney Wenstrup determined Employee’s “behavior became worse,” and continuing until at least October 15, 2010, when Dr. Beal performed surgery and Employee’s condition improved somewhat.  (Record; id.).

66) No action occurred on Employee’s claim from around November 2007, through November 2009, in part because of Employee’s mental health difficulties.  (Harkness; Wenstrup; record).

67) Employer has demonstrated no prejudice to its ability to defend against Employee’s claim as a result of Employee’s failure to file another ARH.  (Id.). 

PRINCIPLES OF LAW

AS 23.30.001.  Intent of the legislature and construction of chapter.  It is the intent of the legislature that

1) This chapter be interpreted so as to ensure the quick, efficient, fair, and predictable delivery of indemnity and medical benefits to injured workers at a reasonable cost to the employers who are subject to the provisions of this chapter;

Richard v. Fireman’s Fund, 384 P.2d 445 (Alaska 1963) was a civil tort case primarily about the insurer’s alleged duty to arrange for medical care for an injured worker.  

On February 5, 1960, the appellant suffered an injury to his left eye. . . .  In compliance with doctor's instructions, the appellant . . . underwent an examination of the injured eye. . . .  This examination disclosed that the appellant had suffered a detachment of the retina and prompted Dr. Leer to recommend . . . that ‘surgery should be done as soon as is feasible because the longer the detachment persists, the less the chances of success.’  He also recommended a San Francisco doctor to perform the operation.  A copy of the letter was sent to the Board and the insurance carrier. . . .   

. . .

The appellant lost the sight in one of his eyes because, as he alleges in his amended complaint, the appellees, who are his employer and the employer's insurance carrier, negligently, maliciously and in wanton disregard of his health delayed in providing him with necessary medical care. . . . . The appellees moved to dismiss the suit. . . .  It was their contention that the appellant's exclusive remedy lay in a proceeding before the Alaska Workmen's Compensation Board . . . as provided under the provisions of the Alaska Workmen's Compensation Act [footnote omitted]. . . .  The trial court granted the motion to dismiss the action and entered judgment accordingly.  The appellant asks us to reverse the judgment.

Richard framed the issue and then placed blame for the delay, subject of the injured man’s complaint in the first instance:

From the examination onward, unreasonable delay and inaction occurred. . . .  In the meantime the Board had taken no action whatsoever on Dr. Leer's recommendation. . . .  It is our belief that upon receipt of a copy of Dr. Leer's recommendation that [sic] Board should have treated it as a request from appellant for the employment of an out-of-state physician and should have acted on the request without delay. . . . 

If anyone deserves to be criticized for the manner in which this case was handled, it is the Board because of its failure to promptly advise the appellant on how to proceed when it was informed by Dr. Leer of the appellant's urgent need for additional surgery by an out-of-state doctor.  We hold to the view that a workmen's compensation board or commission owes to every applicant for compensation that duty of fully advising him as to all the real facts which bear upon his condition and his right to compensation, so far as it may know them, and of instructing him on how to pursue that right under the law.

Richard at 449.

In a footnote, Richard cited with approval from Cole v. Town of Miami, 83 P.2d 997 1000 (Ariz. 1938), Yurkovich v. Industrial Accident Bd., 314 P.2d 866 (Mont. 1957), and Miller v. Aetna Life Ins. Co., 53 P.2d 704 (Mont. 1936).  Language from cases Richard cited is also instructive.  

In Cole v. Town of Miami, the workers’ compensation commission made an award, which Cole accepted without objection until after the time for rehearing and review had expired.   Almost two years later, Cole applied for re-instatement of his case on the theory that at the time of the award he was actually totally disabled, and the commission had fraudulently concealed the true extent of his injury as an inducement for him to accept the award.  Under Arizona law, an injured worker had to be seen by a doctor selected by the commission.  Cole said:

We are of the opinion that, stated as an abstract proposition, the commission does not occupy the position of an adversary towards a claimant of compensation, dealing with him at arm's length, but that it sits as a judicial body to do justice according to law [citation omitted].  This being the case, we think it follows that the commission owes to every applicant for compensation the duty of fully advising him as to all of the real facts which bear upon his condition and his right to compensation, so far as it may known them. . . .

Cole at 495.

In Yurkovich, the court declared: 

The Workmen's Compensation Act was enacted for the benefit of the employee.  The Industrial Accident Board is a state board created by legislative act to administer this remedial legislation, and under the act the Board's first duty is to administer the act so as to give the employee the greatest possible protection within the purposes of the act. . . .

. . .

We again state that the Workmen's Compensation Act is not legislation for the benefit of doctors, neither is it an act for the benefit of lawyers, nor for the benefit of the Board.  This act is fundamental legislation enacted first for the protection and benefit of the injured workman, his wife and children, and other dependants.  By force of the law the employee surrenders his right of an action in tort for injury or death.  The act however assures him and his dependents of the protection of certain benefits in case of injury or death.

Yurkovich at 869-70. 

Lastly, Richard cited Miller, which dealt with the question whether an employer had delivered a policy for workers’ compensation insurance coverage to the board.  Miller, in construing the law, stated:

‘The Workmen's Compensation Act was enacted for the benefit of the employee.’  The correctness of this conclusion is universally conceded and the vital part of the machinery set up by the law to carry the provisions of the act into effect is the Industrial Accident Board.  The board is a state board and we think the act implies that its first duty is to administer the act so as to give the employee the greatest possible protection consistent with the purposes of the act.

Miller at 708.

The Alaska Supreme Court cited Richard subsequently for this same proposition.  In Dwight v. Humana Hospital Alaska, 876 P.2d 1114 (Alaska 1994), the injured worker was never advised she had a right to request an SIME.  The court said this was reversible error because it affected the case’s possible outcome:

The Board can acknowledge that there is conflict in the medical evidence, yet decline to order a SIME.  However, it must inform the parties of such action and honor the parties’ requests for a SIME.
Furthermore, this interpretation is consistent with our decision in Richard v. Fireman Fund Ins. Co., 384 P.2d 445, 449 (Alaska 1963): ‘[A] workmen's compensation board . . . owes to every applicant for compensation the duty of fully advising him as to all the real facts which bear upon his condition and his right to compensation, . . . and of instructing him on how to pursue that right under the law.’ 


Humana argues that even if the Board should have informed the parties of their right to a SIME, its failure to do so was harmless error.  We disagree.  The Board’s error was a violation of a statutory duty mandatory in form.  We cannot say with confidence that if the statutory command had been followed the Board's decision would not have been different [citations omitted].  Dwight has thus persuaded us that the Board’s failure to inform her of her right to a SIME deprived her of ‘the opportunity to have an impartial evaluator review the available medical records, perform additional diagnostics if medically indicated, and physically examine [her] to either corroborate or weaken the respective opinions of the disagreeing doctors.’ The unpredictable outcome of this examination is immaterial.  Given the equivocal evidence from the E.R.s and treating physicians, the SIME could have influenced (1) the Board’s decision in this case (i.e., that Humana had overcome the presumption of compensability), (2) Humana’s continuing denial of the claim, or (3) Dwight’s pursuit of the claim. Humana has not persuaded us otherwise.  Accordingly, we reverse the decisions of the Board and superior court.

Dwight at 1120.

In Bohlmann v. Alaska Construction & Engineering, 205 P.2d 316 (Alaska 2009), the Alaska Supreme Court again addressed the board’s duty to advise claimants and said:

A central issue inherent to Bohlmann's appeal is the extent to which the board must inform a pro se claimant of the steps he must follow to preserve his claim. The parties agree that the board designee who presided at the prehearing conferences gave Bohlmann general information about the two-year time bar.  The board and then the appeals commission determined that Bohlmann had been adequately and correctly informed of the time bar and the consequences of not filing an affidavit of readiness for hearing.


In Richard v. Fireman's Fund Insurance Co. we held that the board must assist claimants by advising them of the important facts of their case and instructing them how to pursue their right to compensation [footnote omitted].  We have not considered the extent of the board's duty to advise claimants. The appeals commission emphasized that division staff have a duty to be impartial and stated that ‘[a]cting on behalf of one party against another or pursuing a claim on behalf of one party in a matter before the board would violate the duty of the adjudicators.’  The appeals commission determined that the prehearing conference officer fulfilled the requirements of Richard by informing Bohlmann in general terms of the two-year time bar.

It may be arguable in such a case that the board had a duty to tell the claimant that the two-year period was running; it may also be arguable that it had a duty to tell him when the period began running, or even the specific date on which the deadline would expire.  But we do not need to consider the full extent of the duty here. The board designee or the board should have corrected the erroneous assertion made by AC & E at the July 20, 2005 prehearing conference that the subsection .110 (c) deadlines had already run, but did not do so.  Alternatively, the designee or the board should at least have told Bohlmann specifically how to determine whether, as AC & E asserted, the deadline had already run and how to determine the actual deadline.  This minimal information would have made it clear to the claimant both the correct deadline and that he still had more than two weeks in which to submit the required affidavit.


. . .  We do not need to decide here whether the prehearing officer had a duty to tell Bohlmann the exact date, August 6, by which he needed to file an affidavit of readiness for hearing in order to preserve his claim.  Given AC & E’s incorrect statement about the timeliness of the rate adjustment claim and Bohlmann's request to include a compensation rate adjustment claim in the later claim, the prehearing officer should have told Bohlmann in more than general terms how he might still preserve the claim, or at least specifically how Bohlmann could determine whether AC & E was correct in contending that the claim was already barred.  This requirement is similar to our holdings about the duty a court owes to a pro se litigant [footnote omitted].

. . .

Here, the board at a minimum should have informed Bohlmann how to preserve his claim or specifically how to evaluate the accuracy of AC & E's representation that the claim was time barred.  Its failure to recognize that it had to do so in this case was an abuse of discretion [footnote omitted].  Its failure to do so is inconsistent with the appeals commission’s conclusion that division staff did all that Richard required.

Correcting AC & E's misstatement or telling Bohlmann the actual date by which he needed to file an affidavit of readiness for hearing to preserve his claim would not have been advocacy for one party or the other [footnote omitted].  Indeed, at oral argument before us, counsel for AC & E stated that it would have been ‘just fine’ for a board employee to have informed Bohlmann of the actual deadline for filing an affidavit of readiness for hearing.  Because there is no indication in the appellate record that the board or its designee informed Bohlmann of the correct deadline or at least how to determine what the correct deadline was, the board should deem his affidavit of readiness for hearing timely filed [footnote omitted].   This is the appropriate remedy because the board's finding that Bohlmann ‘had proved himself capable of filing claims and petitions even absent having counsel’ [footnote omitted] is consistent with a presumption that Bohlmann would have filed a timely affidavit of readiness had the board or staff satisfied its duty to him.

Bohlmann at 319-21.

Reviewing the civil cases Bohlmann cited is also instructive.  For example, in Gilbert v. Nina Plaza Condo Ass'n, 64 P.3d 126, 129 (Alaska 2003) a case involving civil court discovery difficulties, the court said:

It is well settled that in cases involving a pro se litigant the superior court must relax procedural requirements to a reasonable extent.  We have indicated, for example, that courts should generally hold the pleadings of pro se litigants to less stringent standards than those of lawyers.  This is particularly true when ‘lack of familiarity with the rules rather than gross neglect or lack of good faith underlies litigants' errors.’  We have further indicated that a court ‘should inform a pro se litigant of the proper procedure for the action he or she is obviously attempting to accomplish’ and should also ‘inform pro se litigants of defects in their pleadings.’  In return, we have stressed, the pro se litigant ‘is expected to make a good faith attempt to comply with judicial procedures and to acquire general familiarity with and attempt to comply with the rules of procedure-absent this effort, [the litigant] may be denied the leniency otherwise afforded pro se litigants.’

Breck v. Ulmer, 745 P.2d 66, 75 (Alaska 1987) stated the trial judge should have informed the pro se litigant of proper procedure for action he was obviously attempting to accomplish.

AS 23.30.005.  Alaska Workers’ Compensation Board.
. . .

(h) The department shall adopt rules . . . and shall adopt regulations to carry out the provisions of this chapter. . . .  Process and procedure under this chapter shall be as summary and simple as possible.

The board may base its decision not only on direct testimony, medical findings, and other tangible evidence, but also on the board’s “experience, judgment, observations, unique or peculiar facts of the case, and inferences drawn from all of the above.”  Fairbanks North Star Borough v. Rogers & Babler, 747 P.2d 528, 533-34 (Alaska 1987).  

AS 23.30.105.  Time for filing of claims.  (a) The right to compensation for disability under this chapter is barred unless a claim for it is filed within two years after the employee has knowledge of the nature of the employee's disability and its relation to the employment and after disablement. However, the maximum time for filing the claim in any event other than arising out of an occupational disease shall be four years from the date of injury, and the right to compensation for death is barred unless a claim therefor is filed within one year after the death, except that, if payment of compensation has been made without an award on account of the injury or death, a claim may be filed within two years after the date of the last payment of benefits under AS 23.30.041, 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215. It is additionally provided that, in the case of latent defects pertinent to and causing compensable disability, the injured employee has full right to claim as shall be determined by the board, time limitations notwithstanding.
(b) Failure to file a claim within the period prescribed in (a) of this section is not a bar to compensation unless objection to the failure is made at the first hearing of the claim in which all parties in interest are given reasonable notice and opportunity to be heard.

(c) If a person who is entitled to compensation under this chapter is mentally incompetent or a minor, the provisions of (a) of this section are not applicable so long as the person has no guardian or other authorized representative, but are applicable in the case of a person who is mentally incompetent or a minor from the date of appointment of a guardian or other representative, or, in the case of a minor, if no guardian is appointed before the person becomes of age, from the date the person becomes of age.

The purpose of §105 is to “‘protect the employer against claims too old to be successfully investigated and defended.’”  Morrison-Knudson Co. v. Vereen, 414 P.2d 536, 538 (Alaska 1966) (citing 2 Larson, Workmen’s Compensation s 78.20 at 254 (1961)).  However, an employee must have “actual or chargeable knowledge of his disability and its relation to his employment” in start the running of the two year period under §105(a).  Collins v. Arctic Builders, Inc., 31 P.3d 1286, 1290 (Alaska 2001).  In Leslie Cutting Inc. v. Bateman, 833 P.2d 691 (Alaska 1992), the Court clarified that when an injured worker believed a condition was controlled by medication, the statute of limitations at AS 23.30.105(a) started running only when the worker discovered the treatment no longer controlled the disability.  Id. at 694.  “The mere awareness of the disability’s full physical effects is not sufficient” to trigger the running of the statute. Id.  The statute is only triggered when “one knows of the disability’s full effect on one’s earning capacity.”  Id.  Similarly, in Egemo v. Egemo Construction Co., 998 P. 2d 434 (Alaska 2000), the Court held the statute of limitations at AS 23.30.105(a) starts running only when the injured worker (1) knows of the disability, (2) knows of its relationship to the employment, and (3) must actually be disabled from work.  Id. at 441.   A claim is not “ripe,” requiring filing under §105(a) until the work injury causes wage loss.  Id. at 438-439.  

AS 23.30.110. Procedure on claims. (a) Subject to the provisions of 
AS 23.30.105, a claim for compensation may be filed with the board in accordance with its regulations at any time after the first seven days of disability following an injury. . . .

. . . 

(c) Before a hearing is scheduled, the party seeking a hearing shall file a request for a hearing together with an affidavit stating that the party has completed necessary discovery, obtained necessary evidence, and is prepared for the hearing. . . .  If the employer controverts a claim on a board-prescribed controversion notice and the employee does not request a hearing within two years following the filing of the controversion notice, the claim is denied.

. . . 

(h) The filing of a hearing request under (c) of this section suspends the running of the two-year time period specified in (c) of this section.  However, if the employee subsequently requests a continuance of the hearing and the request is approved by the board, the granting of the continuance renders the request for hearing inoperative, and the two-year time period specified in (c) of this section continues to run again from the date of the board's notice to the employee of the board's granting of the continuance and of its effect.  If the employee fails to again request a hearing before the conclusion of the two-year time period in (c) of this section, the claim is denied.

In Tipton v. ARCO Alaska, Inc., 922 P.2d 910, 913 (Alaska 1996), the Alaska Supreme Court addressed former §110(c), and what the court described as the employer’s interpretation, accepted by the board, which “does more than strain the language of section 110(c): it adds a provision that simply is not there.”  Tipton reversed a Board decision stating the injured worker had to refile a new ARH every time a hearing was cancelled, because the statute simply did not require such a procedure.
In Summers v. Korobkin, 814 P.2d 1369, 1372 (Alaska 1991), the Alaska Supreme Court addressed §110(c) and reversed the board’s failure to give the employee a hearing after he had requested one.  Summers noted: “The text of AS 23.30.110(c) reflects that the legislature intended to award injured workers the right to a hearing on their claims.”  Id.  In commenting on Summers, the Alaska Supreme Court in Kim v. Alyeska Seafoods, Inc., 197 P.3d 193, 198 n. 23 (Alaska 2008) said:

Our holding today is compatible with our holding in Summers [citation omitted], where we decided that AS 23.30.110(c) required the Board to hold a hearing when one had been requested, i.e., that a hearing was mandatory and not discretionary.  Failing to hold a hearing would not amount to compliance with the statute -- it would result in complete noncompliance with it. . . .

In Huston v. Coho Electric, 923 P.2d 818, 820 (Alaska 1996), the Alaska Supreme Court said: “The Board may not unilaterally re-start subsection 110(c)'s time limit after the employee has timely requested a hearing.”
In Burke v. Houston NANA, LLC, 222 P.3d 851 (Alaska 2010), the Alaska Supreme Court addressed the board’s ability to regulate through adjudication.  Burke appealed the board's decision, in which it reversed the Reemployment Benefit Administrator’s decision finding Burke was entitled to a reemployment benefits eligibility evaluation.  Burke argued the plain meaning of the applicable regulations entitled him to an evaluation and the board's imposition of a “discovery rule” was invalid.  He also contended the board failed in its duty to advise him how to pursue his rights and denied him due process and equal protection.  Id. at 864.  Burke argued the statute excused his failure to seek an evaluation within the original ninety-day period under the circumstances of his case and nowhere contained any requirement he act within ninety days of a “retriggering event.”  Id. at n. 45.  The court noted the “board adopted a regulation detailing how an employee should request a reemployment eligibility evaluation.”  Id. at 865.  The court determined “Burke did everything that was required by the new regulations.”  Id.   

This case presents two questions: (1) whether the regulations adopted in 1998, which did not explicitly contain a discovery rule, should be read as continuing the rule despite their silence, and, if not, (2) whether, following the adoption of the regulations, the board had the power to impose a discovery rule by adjudication and thereby hold that Burke’s request was untimely.  We conclude that the answer in both instances is no.

Id. at 866.

The court further noted Burke had asserted the board cannot by adjudication “add requirements to the law that neither the legislature nor the executive branch in its rule-making power chose to add to the Act or regulations, respectively,” and said: “We agree.”  The court concluded: “If the board wished to add to the deadlines it explicitly set in the regulations -- via adoption of a discovery rule -- it was required to do so by regulation.”  Id. at 867.  The Administrative Procedures Act (APA) “requires an agency to follow certain procedures, including public notice and an opportunity for public comment, before it can supplement or amend a regulation.”  Id.  This is distinguished from an agency’s right to implement “internal agency practice,” which does “not themselves alter the rights or interests of the parties, although [they] may alter the manner in which the parties present themselves or their viewpoints to the agency.”  Id.  As the new “discovery rule” affected Burke’s right to reemployment benefits, it was a “regulation” subject to the APA.  In summary, the court concluded:

Because the board chose to establish by regulation the procedure an applicant for a reemployment eligibility evaluation must use, it is bound by those regulations unless and until it repeals or amends the regulation using the proper procedure (footnote omitted).  Administrative agencies are bound by their regulations just as the public is bound by them (footnote omitted).  If the board wished to apply a discovery rule to requests that were made after the ninety-day period defined in the statute but which also met the statutory excuse of unusual and extenuating circumstances -- as Burke’s request did in this case -- it was obligated to promulgate such a rule under Alaska law.  We hold that the discovery rule imposed in this case is invalid because the board did not adopt it as a regulation under AS 44.62.010-.950.  We therefore reverse the board's decision that reversed the Reemployment Benefit Administrator's determination finding Burke eligible for a reemployment eligibility evaluation.

Id. at 868-69.

The statute in effect at the time of Employee’s November 2, 2004 injury said, in respect to guardians or other representatives for those who are “mentally incompetent”:

AS 23.30.140. Appointment of guardian by court.  The board may require the appointment of a guardian or other representative by a competent court for any person who is mentally incompetent or a minor to receive compensation payable to the person under this chapter and to exercise the powers granted to or to perform the duties required of the person under this chapter.  If the board does not require the appointment of a guardian to receive the compensation of a minor, appointment for this purpose is not necessary.

In Clark v. Reach, Inc., AWCB Decision No. 97-0254 (December 15, 1997), the board determined: “It appears that AS 23.30.140 requires us to make at least a preliminary finding of mental incompetence in order for us to ‘require’ the appointment of a guardian.”  Id. at 3.

In Pruitt v. Providence Extended Care, AWCAC Decision No. 157 (December 15, 2011), the appeals commission addressed a case in which the board dismissed an injured worker’s claim under AS 23.30.110(c), finding she understood the need to file an ARH within two years of the employer’s controversion of her claim, but failed to do so.  Pruitt argued before the board and on appeal she lacked mental competency and needed a guardian.  The board did not address her competency claims.  On appeal, the commission noted Alaska Supreme Court and AWCAC precedent, which provided “some discretion” for excusing a failure to timely file an ARH, remanded so the board could make findings about Pruitt’s mental competence, and stated:

Based on this case law, if a claimant’s mental incompetence is determined by a court, it could constitute good cause and excuse a claimant’s failing to comply with AS 23.30.110(c).

Pruitt at 10.
8 AAC 45.065.  Prehearings.  (a) After a claim or petition has been filed, a party may file a written request for a prehearing, and the board or designee will schedule a prehearing.  Even if a claim, petition, or request for prehearing has not been filed, the board or its designee will exercise discretion directing the parties or their representatives to appear for a prehearing. . . . 

8 AAC 45.070. Hearings.  (a) Hearings will be held at the time and place fixed by notice served by the board under 8 AAC 45.060(e). . . . 

(b) Except as provided in this section and 8 AAC 45.074(c), a hearing will not be scheduled unless a claim or petition has been filed, and an affidavit of readiness for hearing has been filed. . . .

(1) A hearing is requested by using the following procedures: 

. . .

(B) On the written arguments and evidence in the board's case file regarding a claim or petition, a party must file an affidavit of readiness for hearing in accordance with (2) of this subsection requesting a hearing on the written record. . . .  If the opposing party does not timely file an affidavit opposing the hearing on the written record, the board will, in its discretion, decide the claim or petition based on the written record.  If the board determines additional evidence or written arguments are needed to decide a claim or petition, the board will schedule an in-person hearing or will direct the parties to file additional evidence or arguments. 

(C) For an appearance in-person at the hearing . . . . a party must file an affidavit of readiness in accordance with (2) of this subsection requesting an in-person hearing. 

. . .

(3) If the board or designee determines a hearing should be scheduled even though a party has not filed an affidavit of readiness for hearing, the board or designee will give notice of the hearing in accordance with AS 23.30.110 and 8 AAC 45.060(e). 

(c) To oppose a hearing, a party must file an affidavit of opposition in accordance with this subsection. . . .  If the affidavit of opposition is not in accordance with this subsection, and unless the parties stipulate to the contrary, the board or its designee will schedule a hearing within 60 days, and will exercise discretion in holding a prehearing conference before scheduling a hearing.  An affidavit of opposition that is filed under this subsection must 

(1) be filed with the board's office nearest the requested hearing location; 

(2) be filed within 10 days after the filing of the affidavit of readiness for hearing that is being opposed; 

(3) have proof of service upon the other parties; 

(4) list the parties' names and the date of the affidavit of readiness for hearing that is being opposed; and 

(5) state the specific reason, and not a general allegation, that the case should not be heard, that a party is not ready, or why a hearing is not appropriate. 

In City of Kenai v. Watson, AWCAC Decision No. 127 (January 25, 2010), the appeals commission said the board erred and denied a party’s due process rights by failing to schedule a hearing upon the employer’s request.  Id. at 32-33, n. 88.

8 AAC 45.074. Continuances and cancellations.  (a) A party may request the continuance or cancellation of a hearing by filing a. . . .

. . .

(b) Continuances or cancellations are not favored by the board and will not be routinely granted.  A hearing may be continued or cancelled only for good cause and in accordance with this section. . . . 

. . .

(c) Except for a continuance or cancellation granted under (b)(1)(H) of this section, 

(1) the affidavit of readiness is inoperative for purposes of scheduling another hearing; 

(2) the board or its designee need not set a new hearing date at the time a continuance or cancellation is granted; the continuance may be indefinite; and

(3) a party who wants a hearing after a continuance or cancellation has been granted must file another affidavit of readiness in accordance with 8 AAC 45.070. 

8 AAC 45.178. Appearances and withdrawals.  (a) A person who seeks to represent a party in a matter pending before the board shall file a written notice of appearance with the board, and shall serve a copy of the notice upon all parties.  The notice of appearance must include the representative's name, address, and phone number and must specify whether the representative is an attorney licensed to practice law within the State of Alaska. . . . 

See Ruiz v. Trident Seafoods Corp., AWCB Decision No. 11-0076 (May 26, 2011) (non-attorney representative required to file entry of appearance prior to Board approval of a settlement);  Duby v. Jason Enterprises, Inc., AWCB Decision No. 98-0279 (November 3, 1998) (denying request for continuance by attorney who never filed an entry of appearance).  

8 AAC 45.195. Waiver of procedures.  A procedural requirement in this chapter may be waived or modified by order of the board if manifest injustice to a party would result from a strict application of the regulation.  However, a waiver may not be employed merely to excuse a party from failing to comply with the requirements of law or to permit a party to disregard the requirements of law. 

Since at least 2001, the board has repeatedly held §110(c) is tolled when the parties are in the SIME process.  Aune v. Eastwind, Inc., AWCB Decision No. 01-0259 (December 19, 2001).

ANALYSIS

1) Should Employee’s claim be dismissed under AS 23.30.105? 

Employee was injured on November 2, 2004.  From that date in 2004 through 2007, Employee sought medical treatment from numerous, successive doctors.  Also during that period of time, Employee made numerous attempts to maintain employment.  He went to California in 2005, and tried to work as an estimator, and a production manager.  However, he was terminated from these positions because he had a hard time working with dates.  While there, he also tried work as a carpenter, but was unable to maintain that job because of neck pain.  Employee returned to Alaska sometime before September 2006, and later attended a six week truck driving training program in Anchorage.  However, he could not work as a truck driver because of neck pain, and on account of his “dizziness,” he could not operate a motor vehicle.  Therefore, although Employee engaged in repeated efforts to maintain gainful employment, he did not have knowledge of his disability’s relation to employment until sometime in either late 2006 or early 2007.  Furthermore, Employee did not have knowledge of the nature of his disability itself until March 13, 2007, when Dr. Beal diagnosed Employee as having a possible left fistula.  Employee filed his WCC on June 8, 2007, less than three months after Dr. Beal’s diagnosis.  Therefore his claim will not be dismissed under AS 23.30.105.
2) Should Employee’s June 8, 2007 claim be heard under AS 23.30.110(c), where Employee filed his claim and subsequently filed an affidavit of readiness for hearing on his claim before the claim was controverted?

A) Employee complied with the law.

This case is primarily about the first sentence of §110(c).  Employee complied with the letter of §110(c) and the applicable regulations when he initially requested a hearing on his June 8, 2007 claim by filing an ARH on July 19, 2007.  8 AAC 45.070(b)(1)(C).  He filed his ARH before Employer had first controverted his claim.  By statute and regulation, he was required to do nothing more -- he filed a valid request for hearing on a Board-prescribed form.  Neither the statutes nor the regulations state what happens, or what further needs to happen, in the case where an injured worker files an ARH on his claim before the claim is controverted.  Had the legislature wanted to carve out an exception for this situation, it would have.  If the board wanted to make some exceptional rule for this circumstance it could have.  Neither did.  Employee complied with the law’s requirements to request a hearing, and even did so before any statute could have barred his hearing request.  The statutes, regulations and fairness dictate his claim not be dismissed but, rather be heard on its merits.  AS 23.30.001; AS 23.30.110(c); 8 AAC 45.070(b).

B) The board failed to comply with the law.

Furthermore, the board failed to follow the statute and its own regulations after Employee filed his ARH.  Employee filed a valid ARH, and Employer never filed an affidavit in opposition to it.  By statute and regulation, the board was required to schedule a hearing on Employee’s claim, as he requested, within 60 days.  The statute is very clear; scheduling a hearing is mandatory.  Summers; Kim.  Since no opposition was filed, “a hearing shall be scheduled no later than 60 days after the receipt of the hearing request.”  AS 23.30.110(c).  Sixty days from July 19, 2007, was September 17, 2007.  There were seven hearing days docketed on the master calendar for the Fairbanks venue between the date Employee filed his valid ARH, and 60 days from that date.  The last available Fairbanks hearing date during this period was September 13, 2007.  The hearing Employee requested should have been scheduled automatically on or before September 13, 2007.  AS 23.30.110(c).  

Similarly, the applicable regulation is also very clear.  Employer had 10 days from the date Employee filed his ARH to oppose it.  It filed no opposition.  Absent an opposition from Employer to Employee’s ARH, the regulation expressly states the “board or its designee will schedule a hearing within 60 days.”  8 AAC 45.070(c)(2).  

Had the board followed its own statute and regulation, a hearing would have be set, pursuant to Employee’s explicit, unopposed request, on or before September 13, 2007, and the current §110(c) issue would not have arisen.  This all should have occurred while Employee was unrepresented.  Once a hearing was scheduled, if either party thereafter wanted a continuance for any reason, they could have filed a petition seeking a continuance for good cause.  Unlike the situation where a hearing is scheduled, and an employee obtains a continuance or cancellation, and a new ARH must be filed to avoid dismissal, in this circumstance the law does not address this situation and does not require a new ARH to prevent dismissal through operation of §110(c).  AS 23.30.110(h).  Employee will not be punished for the board’s failure follow the statute and the regulation and act on his valid, unopposed ARH.  Dismissal under these circumstances would violate Employee’s due process rights.

C) The board failed to properly advise Employee.

Employee was unrepresented through September 17, 2007.  The board was required to “promptly advise” Employee “how to proceed” and owed a “duty of fully advising him as to all the real facts which bear upon his condition and his right to compensation, so far as it may know them, and of instructing him on how to pursue that right under the law.”  Richard.  The board “is under a legal and moral duty to deal fairly with him and to disclose to him all matters affecting his interests, either beneficially or otherwise.”  Yurkovich.  The duty is greater for Employee, who has demonstrated mental competency issues.  The Act “was enacted for the benefit of the employee” and the board is “created by legislative act to administer this remedial legislation” and the board’s “first duty is to administer the act so as to give the employee the greatest possible protection within the purposes of the act.”  Id.  The board is not in “the position of an adversary towards a claimant of compensation, dealing with him at arm's length,” but “sits as a judicial body to do justice according to law.”  Cole.  The board is required to advise injured workers about their rights, where failure to do so may affect the case’s outcome.  Dwight.

All of these factors are present here.  Employee was unrepresented when he filed his claim and then filed a valid, unopposed ARH requesting a hearing.  At no time while Employee was unrepresented did the board advise him of any of his rights or duties under AS 23.30.110.  At no time while Employee was unrepresented did the board advise him there was some new “retriggering” event, which required him to take further action to prevent his claim from dismissal under §110(c).  The board has no authority to retrigger the §110(c) period unilaterally.  Huston.  Even after Employee obtained representation, at no time did the board advise Employee or his counsel of any additional requirements to avoid case dismissal under §110(c), or advise either of any alleged “retriggering event” once the ARH was supposedly “withdrawn.”  Dwight; Burke; Bohlman; Huston.  
Furthermore, assuming for the sake of argument a person can “withdraw” a hearing request once made, a concept for which there is no statutory or regulatory authority, in dealing with this same statute, the Alaska Supreme Court said “the designee or the board should at least have told” Employee “specifically how to determine whether,” the §110(c) deadline “had already run and how to determine the actual deadline.”   Bohlmann.  In this case, as in Bohlmann, “the board at a minimum should have informed” Employee “how to preserve his claim.”  In the instant case, the record is clear no Board staff ever advised Employee about §110(c) or advised him what, if anything he had to do other than what he did to avoid claim dismissal -- file a valid ARH.  Similarly, no Board staff ever advised Employee attorney Wenstrup’s alleged “withdrawal” of his ARH had any ramifications to his claim at all.  In this circumstance, as in Bohlmann, “[b]ecause there is no indication” in the record “the board or its designee informed” Employee “of the correct deadline or at least how to determine what the correct deadline was,” this decision will “deem his affidavit of readiness for hearing timely filed.”  

The fact Employee was subsequently represented by an attorney is immaterial.  Had the board or its designee advised Employee of what it thought he needed to do to prevent claim dismissal under §110(c), its advice presumably would have appeared in a prehearing conference summary and repeated each time a summary issued, thereby noticing both Employee, and later his attorney, of what needed to happen.  Ironically, the prehearing conference summaries repeatedly stated the ARH had been “withdrawn,” but no summary said what, if any, significance this had to Employee’s claim.  Requiring another ARH, without notice to Employee, and then dismissing Employee’s claim when he did not file one, as Employer requests, goes far beyond the statute and the regulations.  Even Employee’s attorney could not have been aware of an ad hoc procedure, which had never been through the proper APA rule-making process.  Burke.

D) There is no legal provision for “withdrawing” a hearing request, once made.

Board regulations are created and adopted by the whole board after public testimony, hearings and a majority vote, all in accordance with the APA.  The board cannot by decision change or create regulations binding on the public, which appears before it.  Burke.  Although this withdrawal process appears to have occurred in the past, the statutes and regulations do not provide for “withdrawal” of an ARH, once made.  There is no case law in which this issue was raised and addressed.  The dissent accepts without question that attorney Wenstrup could, in fact, “withdraw” Employee’s July 19, 2007 ARH.  It further concludes this can and did result in additional requirements on Employee, which he failed to meet.  As in Burke, the dissent goes beyond the statutes and regulations and allows the “withdrawal” of an ARH, to which it affords binding legal affect, sufficient to result in Employee’s claim being dismissed.  There is no legal authority for “withdrawing” an ARH, once filed.  Had the legislature or the board wanted to provide a procedure for such action, and advise the parties of the legal result of such action, either body could have done so, but neither did.  Employee’s claim will not be dismissed without prior notice because of the ARH “withdrawal,” and the lack of a subsequent ARH, as this exceeds the law’s requirements, and violates Employee’s due process right to notice of this practice, in violation of the APA.  Burke.

E) Attorney Wenstrup lacked authority to “withdraw” the ARH.

Even assuming “withdrawal” of an ARH is a valid, legal concept, attorney Wenstrup had no legal authority to take this action on Employee’s behalf, as Wenstrup had not yet filed or served a notice of appearance as Employee’s attorney on September 17, 2007, when the “withdrawal” is deemed to have occurred.  The regulations require lawyers to file appearances for a reason; to insure they have authority to act on a party’s behalf.  The regulation is very clear: “A person who seeks to represent a party in a matter pending before the board shall” file and serve a “written” notice of appearance.  8 AAC 45.178.  The regulation is mandatory, not optional.  Here, the board again failed to follow its own regulation by allowing an attorney to act on Employee’s behalf without requiring the attorney to have first filed and served a notice of appearance.  In other instances, decisions have required attorney’s to file notices of appearance before action they requested would be taken.  Ruiz; Duby.  Here, however, the dissent would dismiss Employee’s claim even though the board did not require compliance with the regulation by the lawyer whose actions purport to compel this result.  Employee’s claim will not be dismissed because the board again failed to follow its own regulation.

3) If Employee was required to refile his affidavit of readiness, is there any legal basis to excuse his failure to refile it?

Assuming one can “withdraw” a hearing request once made, and Employee had to file another ARH to prevent claim dismissal under §110(c), good cause excuses Employee’s failure to again comply with AS 23.30.110(c).  

A) The parties stipulated to an SIME, which tolled §110(c).

The parties stipulated to an SIME.  Even though no action occurred on this after the designee noted the stipulation, a long string of precedent holds the SIME process tolls the running of §110(c) while the SIME is pending.  Aune.  The inaction in this case from approximately November 2007, until November 2009, was due, in part, to Employee’s lack of mental competency to assist his lawyer.  The record is replete with evidence of the deteriorating relationship between Employee and his counsel and the effect this had on Employee’s claim.  Even attorney Wenstrup’s secretary was afraid to deal with Employee because of his erratic behavior.  The board should have convened a prehearing conference on its own motion to move this SIME process along when no progress occurred from the parties.  8 AAC 45.065(a); Richard.  Short of that, §110(c) should be deemed tolled in this case until the SIME process was completed.  If Employer thought the process took too long, it could have filed its own ARH and pushed the matter forward.

B) Employee lacked adequate mental capacity to exercise the powers granted to him or to perform his duties required under the Act.

Given Employee’s well documented mental capacity and functional difficulties, the board had an even greater duty than usual under Richard and Bohlmann  to have, not only informed Employee of the significance of refiling an ARH, if that is what it thought was required but also to have assisted Employee in calculating the §110(c) deadline.  At hearing, Employee’s attorney urged consideration of whether Employee’s traumatic brain injury’s effects were “nominal or significant.”  They were significant.  

Employee had a hard time concentrating on paperwork.  He could not focus and sometimes his “brain doesn’t work.”  He felt like his head was spinning, like he was drunk.  Employee experienced great difficulty working with dates, and this is borne out by his inability to maintain employment at his estimator and production manager positions.  Attorney Wenstrup described Employee as erratic, frustrated and subject to mood swings.  Employee was irrational and would yell at the board.  When Employee came to attorney Wenstrup’s office, his secretary would get scared.  In 2009, Employee’s behavior became even worse; attorney Wenstrup thought Employee was not competent to make rational decisions.  Hearing Officer Eklund documented these same behaviors, and shared attorney Wenstrup’s opinion regarding Employee’s mental competence in her October 15, 2010 prehearing conference summary.  Employee demonstrated at all relevant times an inability to perform the duties required of him, and excuse his failure to file another ARH.  Pruitt.

Professor Larson described limitations statutes, like §110(c) as “no progress rules.”  Employee tried to make his claim go forward when he filed his unopposed ARH.  But the board took no action on his request, even though it should have scheduled a hearing well before attorney Wenstrup “withdrew” the request, without Wenstrup having filed or served proper notice of any authority.  Employee was clearly frustrated, well prior to the passage of the §110(c) deadline, in the lack of case progress.  Guardian appointment clearly lies within the superior court’s jurisdiction.  But regardless of whether or not Employee was determined mentally incompetent, or whether Employee was appointed a guardian, there is ample evidence in the record to conclude Employee was incapable of even substantially complying with §110(c) beginning in late 2007, when his condition began manifesting itself.  

There is a difference between the board’s ability to make lay findings about mental capacity and act on these findings, and the director’s or court’s right to seek and appoint a guardian, respectively.  Even if Employee at all relevant times had benefit of effective assistance of counsel, Employee could not have understood the significance of the requirement to refile an ARH, or have the significance of attorney Wesntrup’s “withdrawal” of his previously filed ARH.  This is especially true as there is no legal significance to the “withdrawal,” as discussed above.  Under the facts and circumstances of this case, it is unfair and unreasonable to hold Employee to the substantial compliance standard set forth in Kim.
C) Employee was denied a hearing on his requests for a guardian.

The director twice denied requests for appointment of a guardian even though Drs. Beal and Whitman both reported Employee functioned at a “diminished capacity,” Employee requested a guardian and Hearing Officer Eklund opined he needed a guardian for his workers’ compensation case.  The hearing on Employee’s guardianship petition, if held as requested, necessarily would have occurred after the §110(c) period had run out.  But a hearing still could have provided a more detailed factual basis for the director to consider, and could have determined Employee was not competent during the applicable past periods to warrant excusing his failure to refile his ARH.  As it was, Employee filed a petition requesting a guardian and was not provided a hearing.  The board’s designee instead determined, at Employer’s insistence, that the matter had been “definitively decided” by the director.  Yet, the law requires Employee be given a hearing on his guardianship request.  Estate of Watson.  Furthermore, at no time was Employee advised he could appeal the director’s final decisions on the guardianship issue.

D) Procedural rules will be modified in this case.

Under this case’s circumstances, the rules will be modified to excuse Employee’s procedural failure to file another ARH.  The modification is that his ARH satisfied his requirements to avoid dismissal under §110(c).  Otherwise, “manifest injustice” would result to Employee “from a strict application of the regulation.”  8 AAC 45.195.  This is especially true where, as here, Employee filed a valid ARH before his claim was even controverted, was never provided the mandatory hearing on his underlying claim as required by law, and was never advised he had to take any further action to avoid dismissal.  In this case, the ARH rules will be modified, not waived.  Waiver cannot be employed simply to excuse a party from disregarding legal requirements.  But modification may be so employed and is a fair result in this case.  Otherwise, “manifest injustice” results to Employee, whose claim would be dismissed on an otherwise unpublished  technicality.  Finally, AS 23.30.005 instructs: “workers’ compensation cases shall be decided on their merits, except where otherwise provided by statute.”  

For the reasons set forth above, Employee’s claim will not be dismissed, but will be heard on its merits.

CONCLUSIONS OF LAW

1) Employee’s claim shall not be dismissed under AS 23.30.105.

2) Employee’s June 8, 2007 claim will be heard under AS 23.30.110(c), where Employee filed his claim and subsequently filed an affidavit of readiness for hearing on his claim before the claim was controverted.

3) If Employee was required to refile his affidavit of readiness, there are legal bases to excuse his failure to refile it.

ORDER

1) Employer’s December 18, 2009 petition for dismissal of Employee’s June 8, 2007 claim under AS 23.30.105 is denied.

2) Employer’s December 18, 2009 petition for dismissal of Employee’s June 8, 2007 claim under AS 23.30.110(c) is denied.

Dated in Fairbanks, Alaska on January 13th, 2012. 

ALASKA WORKERS’ COMPENSATION BOARD


             /s/                                            



Krista Lord, Member




      /s/                                            
 

Zeb Woodman, Member

ROBERT VOLLMER, DESIGNATED CHAIR, DISSENTING IN PART 

This dissent concurs with the majority decision holding Employee’s June 8, 2007 claim is not barred under AS 23.30.105.  However, the dissent respectfully disagrees with the majority’s issues, findings of fact, principles of law, analysis, conclusions of law and result in respect to 
AS 23.30.110(c).  

ISSUES

The §110(c) issue should be re-framed as follows:

2) Should Employee’s claim be dismissed under AS 23.30.110?  

FINDINGS OF FACT

The relevant findings of fact from the majority opinion, as edited by the dissent, applicable to these issues are:

9) On June 8, 2007, Employee filed his WCC, claiming TTD, permanent partial impairment (PPI), medical costs, transportation costs, penalty, interest, and an SIME.  In describing his injuries, Employee stated a diagnosis for his neck condition had not been determined, the impact of the 2x4 caused a fistula in his left ear causing him balance problems, and he had “brain damage” diagnosed by David Beal, M.D.  Employee also reported weakness and tingling in both wrists.  (WCC, June 8, 2007).

10) On July 19, 2007, Employee filed an Affidavit of Readiness for Hearing (ARH) for his June 8, 2007 WCC.  Handwritten at the bottom of that document is: “+ withdraw +”.  (Affidavit of Readiness for Hearing, July 17, 2007).

11) On July 26, 2007, Employer first controverted Employee’s claim, citing the opinions of numerous physicians regarding Employee’s neck and ear conditions.  (Controversion Notice, July 26, 2007).

12) On September 17, 2007, Employer’s counsel, Employee and attorney Michael Wenstrup for Employee attended a prehearing conference.  Mr. Wenstrup reported he would be filing an entry of appearance, and withdrew Employee’s previously filed ARH of July 19, 2007 for his WCC of June 8, 2007.  The prehearing conference summary notes “ARH (withdrawn by EE’s counsel).”  (Prehearing Conference Summary, September 17, 2007).

13) On September 18, 2007, Mr. Wenstrup filed an Entry of Appearance.  (Entry of Appearance, September 17, 2007).

14) On October 17, 2007, counsel for Employer, and Employee attended a second prehearing conference.  Employee’s counsel did not attend, but sent his paralegal.  At that conference “[t]he parties agreed that there appears to be a dispute that warrants an SIME and that EE’s counsel will initiate the SIME form and serve it on ER’s attorney.  Once the SIME form is filed with the Board, a follow-up PHC will be scheduled.”  The prehearing conference summary notes “ARH (withdrawn by EE’s counsel).”  (Prehearing Conference Summary, October 17, 2007).

. . . 

35) On May, 18, 2010, Employee filed a “Request for Continuance of the Jun [sic] 3rd 2010 Hearing,” based on Employee’s request for the appointment of a guardian by the division director.  Employee’s petition was treated as a petition for the appointment of a guardian, as well as a petition for a continuance.  The petition states, in pertinent part:


I am requesting continuance of the June 3rd 2010 Hearing because I’m seeking appointment of a guardian from the AWCB Director.  I’m Difficulty [sic] consentrating [sic], staying focused hard time recalling words.  I suffer from a closed head/neck injury 11/02/04 that has left renderd [sic] me with constant / dizziness and swimming sensation balance issues, my mind is always preoccupied and ‘very busy dealing with these symptoms’ thus it makes it very hard for me to stay focused, consentrate [sic], stay organized, and to consistently recall the necessary language / information pertinent to whatever situation is at hand.  I need more time than anyone seems to have to fully express and completely [sic] articulate all the necessary details to whatever is being discussed / pressing.  I have supporting documents / By [sic] Dr. Beal, Dr. Whittman, Dr. Gappert Test results.  (emphasis in original).

Employee’s Request for Continuance, May 18, 2010.

. . . 

40) On October 15, 2010, counsel for Employer participated in a prehearing conference, but Employee did not attend.  The Summary states as follows:

Discussions:

EE did not appear for today’s PHC, but he called and spoke to the WC technician yesterday afternoon.  He indicated he had an opportunity to move his scheduled surgery to today, and would be unable to attend today’s PHC.  When informed the purpose of today’s PHC was to set a hearing date on his Petition for Appointment of Guardian, he indicated his wish to go forward with the PHC and noted he would be available for hearing anytime after mid-November.  

The board designee relayed this message to Mr. Holloway.  Mr. Holloway strongly objects to setting a hearing on EE’s Petition for the following reasons: 1) ER contends the 5/18/10 petition was for a continuance only, not for appointment of a guardian; 2) ER contends the guardianship issue has been resolved in full, as Director Monagle has definitively ruled on EE’s guardianship petition.  ER asserts the board does not have jurisdiction to determine whether EE is entitled to a guardian.

While the board designee initially set a hearing on EE’s Petition, upon further consideration, the board designee finds EE’s Petition was definitively decided by Director Monagle in his Answer dated August 9, 2010.  Director Monagle denied the petition based on EE’s failure to make a preliminary showing of incompetence.  Therefore the board designee will not set a hearing on EE’s 5/18/10 Petition.

However, the undersigned board designee notes that all parties are entitled to due process in board proceedings.  To ensure EE’s right to due process is not jeopardized, the board designee, pursuant to AS 23.30.140 and AS 23.30.135 now formally requests the Chief of Adjudications to recommend to Director Monagle that he require the appointment of a guardian for EE, as it is the board designee’s opinion that EE may not be mentally competent to represent himself in pursuing his claim and presenting his defenses to ER’s petition to dismiss, currently set for hearing in January 2011.

The board designee bases this request on the following:

EE has been consistently unable to coherently articulate his various claims and defenses to the board designee or Workers’ Compensation office personnel.

EE has become visibly agitated on numerous occasions in the Fairbanks office, once requiring his physical removal by building security.  On one occasion EE became enraged and threw a chair in the Governor’s office, down the hall from the Worker’s Compensation office.  Since this time, building security mandated that they be made aware of EE’s presence in the building. 

When EE becomes agitated, he makes threatening statements, particularly to defense counsel.  On more than one occasion, EE has mentioned he should ‘commit a crime’ so that he could ‘get his ear fixed in jail.’  At a recent prehearing, EE told defense counsel he should be ‘on death row.’  Following that prehearing, he called defense counsel and left a long and threatening message on his voicemail, demanding that Mr. Holloway never contact him or his mother again.  While making this phone call, he was visibly enraged.

EE has mentioned that he carries a gun, though the board designee knows of no particular instance when EE has brought a gun to the State building.

The board designee has concerns for her safety and the safety of other workers’ compensation employees, as EE is unpredictable and easily angered.  The board designee is particularly concerned about safety issues in the event of an actual hearing, especially if Mr. Holloway appears in person, as the board designee finds it likely EE would become violent when confronted with resistance to his claims and arguments supporting dismissal of his claim.

EE has mentioned on numerous occasions his desire for a guardianship so he ‘doesn’t have to deal with Jeffrey’ and because the constant ringing in his ears makes him unable to think clearly.  He is extremely erratic, expressing that he is ‘high as a kite’ and laughing inappropriately at one moment, and enraged and yelling mere minutes later.

In the board designee’s opinion, it would be unlikely for EE to represent himself before the board and be afforded due process under these circumstances.  EE simply does not appear competent to represent himself and struggles to express himself clearly.

The board designee makes clear she has no mental health expertise or training, and that these findings are merely lay opinions based on personal observation and discussion with office personnel.  The board designee notes, however, she would be remiss in failing to present this information to the Chief of Adjudications, as she believes EE is unable to adequately articulate his positions concerning his case.  Richard v. Fireman’s Fund, 384 P.2d 445 (Alaska 1963) requires the Board to provide adequate assistance to employees to enable them to pursue their claims.  Allowing EE to go forward representing himself would, in the undersigned’s opinion, fail to meet the requirements under Richard, and violate EE’s right to due process.

If the board cannot ensure EE is afforded due process, any board decision will be subject to appellate review, and if reversed or remanded, will unnecessarily delay the case and cause unnecessary and unreasonable costs to ER and its insurer, contrary to AS 23.30.001.

The board designee encourages the Chief of Adjudications and Director Monagle to review EE’s pleadings and to contact personnel in the Fairbanks office for further information concerning EE’s erratic behavior and failure to understand the claims process.

The board designee makes this request strictly and solely for EE’s interest in accordance with the remedial purposes of the Alaska Workers’ Compensation Act and to protect the interests of all parties.

Given that a hearing on ER’s petition to dismiss is set for January 20, 2011, the board designee respectfully requests the Chief of Adjudications and the Director act promptly in responding to this request.

Action:

No hearing will be scheduled on EE’s 5/18/10 Petition for Continuance and Petition for Guardian.  

The board designee formally requests the Chief of Adjudications to recommend to Director Monagle that he require the appointment of a guardian for EE, pursuant to AS 23.30.140.  

ER’s counsel is advised to direct any questions concerning this matter to Chief of Adjudications Janel Wright.

Order:

1. Parties will proceed in accordance with this prehearing conference summary.

2. The board designee hereby formally requests the Chief of Adjudications to request that the Director require the appointment of a guardian for EE, pursuant to AS 23.30.140.

3. Either party may request a follow-up PHC.

The conference summary again states “ARH filed 07/19/07 (withdrawn on 09/17/09 [sic] by EE’s former counsel).”  (Prehearing Conference Summary, October 15, 2010).

. . . 

44) On August 13, 2010, the director denied Employee’s request for the appointment of a guardian.  The director noted Employee’s petition was accompanied by reports from otolaryngologist David Beal, M.D., and neurologist Gregory Whitman, M.D., who both reported Employee “functions at a diminished capacity.”  However, the director concluded the findings of diminished functional capacity did not equate to findings Employee was mentally incapacitated.  The answer also advised Employee: 

“[i]rrespective of the Director’s decision in this matter, AS 13.26.105(a) provides that ‘any person may petition the court for a finding of incapacity and the appointment of a guardian for oneself or another person.’  If any party is concerned that a person is not competent to participate in a proceeding before the Board, they can directly petition the court for a finding regarding ‘incapacity’ and ask the court to appoint a guardian.” 

Answer to Petition for Appointment of Guardian by Division of Workers’ Compensation Director, August 9, 2010).  

. . . 

61) At the September 17, 2007 prehearing conference, Employee’s attorney appeared on Employee’s behalf.  Employee also attended the conference.  (Prehearing Conference Summary, September 17, 2007).

62) The dissent restates its finding number 44, above.  Additionally, on October 4, 2010, following the director’s denial of Employee’s request for the appointment of a guardian, Hearing Officer Eklund advised Employee “EE may directly petition the probate court at the local state courthouse (101 Lacey Street, Fairbanks) if he still wishes to have a guardian appointed.”  (Prehearing Conference Summary, October 4, 2010).

63) On September 17, 2007, Employee withdrew his ARH at the first prehearing conference in the case.  (Prehearing Conference Summary, September 17, 2007).  A second prehearing was held exactly one month later, at which Employee agreed to “initiate the SIME form” and serve it on Employer’s attorney.  The summary states “[o]nce the SIME form is filed with the Board, a follow-up PHC will be scheduled.”  (Prehearing Conference Summary, October 17, 2007).  The next prehearing in the case wasn’t until December 16, 2009.  (Record).  As of December 16, 2009, Employee had not filed an affidavit of readiness following Employer’s July 26, 2007 controversion.  (Record, observations).

64) AS 23.30.110(c) explicitly advises Employee and his attorney of what steps need to be taken to avoid dismissal of Employee’s claim under that same statute.  (Observations).

65) Certain lay, anecdotal evidence, such as attorney Wenstrup’s testimony and Hearing Officer Eklund’s observations, call into question Employee’s mental competency.  (Record; id.).

66) The board has neither the requisite expertise to diagnose mental health conditions, nor does it have the ability to attribute certain occurrences and events, or the lack of certain occurrences or events, to a mental health condition.  (Experience, judgment observations, and inferences drawn from all the above).   

67) Medical evidence in this case dates back to 2004.  (Marshall report, November 10, 2004).  Between 2007 and 2009, no activity occurred in this case.  (Record).  Employer’s instant petition has been pending since 2009.  (Employer’s Petition to Dismiss, December 21, 2009).

The dissent also makes the following, additional factual findings:

68) Neither Employee nor his attorney ever filed an SIME form with the Board.  (Record).

PRINCIPLES OF LAW

AS 23.30.002.  Division of workers’ compensation; director.  The division of workers' compensation is established in the department.  The commissioner shall appoint the director of the division of workers' compensation.
AS 23.30.005.  Alaska Workers’ Compensation Board.  (a) The Alaska Workers' Compensation Board consists of a . . . panel of three members . . . .  Each panel must include the commissioner of labor and workforce development or a hearing officer designated to represent the commissioner, a representative of industry, and a representative of labor . . . .
. . .  

AS 23.30.110.  Procedure on claims. (a) Subject to the provisions of AS 23.30.105, a claim for compensation may be filed with the board in accordance with its regulations at any time after the first seven days of disability following an injury, or at any time after death, and the board may hear and determine all questions in respect to the claim.

. . . 

(c) Before a hearing is scheduled, the party seeking a hearing shall file a request for a hearing together with an affidavit stating that the party has completed necessary discovery, obtained necessary evidence, and is prepared for the hearing. . . .  If the employer controverts a claim on a board-prescribed controversion notice and the employee does not request a hearing within two years following the filing of the controversion notice, the claim is denied.

. . . 

(h) The filing of a hearing request under (c) of this section suspends the running of the two-year time period specified in (c) of this section. However, if the employee subsequently requests a continuance of the hearing and the request is approved by the board, the granting of the continuance renders the request for hearing inoperative, and the two-year time period specified in (c) of this section continues to run again from the date of the board's notice to the employee of the board's granting of the continuance and of its effect. If the employee fails to again request a hearing before the conclusion of the two-year time period in (c) of this section, the claim is denied.

Statutes with language similar to AS 23.30.110(c) are referred to by the late Professor Arthur Larson as “no progress” or “failure to prosecute” rules. “[A] claim may be dismissed for failure to prosecute it or set it down for hearing in a specified or reasonable time.”  7 Arthur Larson & Lex K. Larson, Workers’ Compensation Law, Sec. 126.13 [4], at 126-81 (2002).  The statute’s object is to bring a claim to the board for a decision quickly so the goals of speed and efficiency in board proceedings are met.  Providence Health System v. Hessel, AWCAC Decision No. 131 (March 24, 2010).  

AS 23.30.110(c) requires an employee to prosecute a claim in a timely manner once a claim is filed, and controverted by the employer.  Jonathan v. Doyon Drilling, Inc., 890 P.2d 1121, 1124 (Alaska 1995).  Only after a claim is filed, can the employer file a controversion to start the time limit of AS 23.30.110(c).  Wilson v. Flying Tiger Line, Inc. AWCB Decision No. 94-0143 (June 17, 1994).  An employee may file subsequent claims for additional benefits, and the employer must file a controversion to start the time limit of AS 23.30.110(c) against the subsequent claims.  Wicken v. Polar Mining, AWCB Decision No. 05-0308 (November 22, 2005).

The Alaska Supreme Court has compared AS 23.30.110(c) to a statute of limitations.  Suh v. Pingo Corp., 736 P.2d 342, 346 (Alaska, 1987).  Dismissal under AS 23.30.110(c) is automatic and non-discretionary.  Pool v. City of Wrangell, AWCB Decision No. 99-0097 (April 29, 1999); Westfall v. Alaska International Const., AWCB Decision No. 93-0241 (September 30, 1993).  In Tipton v. ARCO Alaska, Inc., 922 P.2d 910, 912, 913 (Alaska 1996), the Alaska Supreme Court noted the language of AS 23.30.110(c) is clear, requiring an employee to request a hearing within two years of the controversion date or face claim dismissal.  However, the court also noted the statute of limitations defense is “generally disfavored,” and neither “the law [n]or the facts should be strained in aid of it.”  Id. at 912-913.

Certain events relieve an employee from strict compliance with the requirements of §110(c).  The Alaska Supreme Court held the board owes a duty to every claimant to fully advise him of “all the real facts” that bear upon his right to compensation, and to instruct him on how to pursue that right under law.  Richard v. Fireman’s Fund Insurance Co., 384 P.2d 445, 449 (Alaska, 1963).  In Bohlman v. Alaska Const. & Engineering, 205 P.3d 316 (Alaska, 2009), the Court, applying Richards, held the board has a specific duty to inform a pro se claimant how to preserve his claim under §110(c).  Consequently, Richards is applied to excuse noncompliance with §110(c) when the board failed to adequately inform a claimant of the two year time limitation.  Dennis v. Champion Builders, AWCB Decision No. 08-0151 (August 22, 2008).

Certain “legal” grounds might also excuse noncompliance with §110(c), such as lack of mental capacity or incompetence, and equitable estoppel against a governmental agency by a pro se claimant.  Tonoian v. Pinkerton Security, AWCAC Decision No. 029 (January 30, 2007).  “Rare situations” may also require tolling of the limitation statute, for example when a claimant is unable to comply with §110(c) because the parties are awaiting receipt of necessary evidence such as an SIME report.  Aune v. Eastwood, Inc., AWCB Decision No. 01-0259 (December 19, 2009).  

Finally, technical noncompliance with §110(c) may be excused in cases where a claimant has substantially complied with the statute.  Kim v. Alyeska Seafoods, Inc., 197 P.3d 193 (Alaska, 2008), accord Omar v. Unisea, Inc., AWCAC Decision No. 053 (August 27, 2007) (remanded to the board to determine whether the circumstances as a whole constituted compliance sufficient to excuse failure to comply with the statute).  The Alaska Supreme Court stated because §110(c) is a procedural statute, its application is directory rather than mandatory, and substantial compliance is acceptable absent significant prejudice to the other party.  Kim at 196.  However, substantial compliance does not mean noncompliance, id. at 198, or late compliance, Hessel at 6.  And, although substantial compliance does not require the filing of a formal affidavit, it nevertheless still requires a claimant to file, within two years of a controversion, either a request for hearing, id., or a request for additional time to prepare for a hearing, Denny’s of Alaska v. Colrud, AWCAC Decision No. 148 (March 10, 2011). 

AS 23.30.125.  Administrative review of compensation order.  (a) A compensation order becomes effective when filed with the office of the board as provided in AS 23.30.110, and, unless proceedings to reconsider, suspend, or set aside the order are instituted as provided in this chapter, the order becomes final on the 31st day after it is filed.
(b) Notwithstanding other provisions of law, a decision or order of the board is subject to review by the commission as provided in this chapter.

. . . 

AS 23.30.128.  Commission proceedings.  (a) An appeal from a decision of the board under this chapter, and other proceedings under this section, shall be heard and decided by a three-member panel of the commission . . . .  The matter on appeal shall be decided on the record made before the board, a transcript or recording of the proceedings before the board, and oral argument and written briefs allowed by the commission. . . . 

(b) The commission may review discretionary actions, findings of fact, and conclusions of law by the board in hearing, determining, or otherwise acting on a compensation claim or petition.  The board’s findings regarding the credibility of testimony of a witness before the board are binding on the commission.  The board’s findings of fact shall be upheld by the commission if supported by substantial evidence in light of the whole record. . . . 

. . . 

8 AAC 45.050.  Pleadings.
. . . 

(e) Amendments. A pleading may be amended at any time before award upon such terms as the board or its designee directs. If the amendment arose out of the conduct, transaction, or occurrence set out or attempted to be set out in the original pleading, the amendment relates back to the date of the original pleading . . . . 

(f) Stipulations.
. . . 

(2) Stipulations between the parties may be made at any time in writing before the close of the record, or may be made orally in the course of a hearing or a prehearing. 

. . . 

8 AAC 45.065.  Prehearings. (a) After a claim or petition has been filed, a party may file a written request for a prehearing, and the board or designee will schedule a prehearing. Even if a claim, petition, or request for prehearing has not been filed, the board or its designee will exercise discretion directing the parties or their representatives to appear for a prehearing. At the prehearing, the board or designee will exercise discretion in making determinations on 

(1) identifying and simplifying the issues; 

(2) amending the papers filed or the filing of additional papers; 

(3) accepting stipulations, requests for admissions of fact, or other documents that may avoid presenting unnecessary evidence at the hearing; 

. . .

(15) other matters that may aid in the disposition of the case. 

. . . 

8 AAC 45.178.  Appearances and withdrawals. (a)  A person who seeks to represent a party in a matter pending before the board shall file a written notice of appearance with the board. . . 

. . .

(b) A representative of a party may withdraw an appearance by filing with the board a written notice of withdrawal and by serving the notice upon all parties. The withdrawal becomes effective upon receipt by the board. 

8 AAC 45.178 requires attorneys and non-attorney representatives to file notices of appearance and withdrawals.  The purpose of the regulation is to prevent a party from later claiming the representative did not have authority to act for him.  Ruiz v. Trident Seafoods Corp., AWCB Decision No 11-0076 at 7 (May 26, 2011).  However, the board has excused noncompliance with the regulation when the relationship between the party and the representative has been clear.  Coles v. North Slope Borough, AWCB Decision No. 99-0104 (May 7, 1999) (board did not require withdrawal of employee’s non-attorney representative prior to granting employer’s petition for change of venue); Fernandez v. Promech, Inc., AWCB Decision No. 95-0006 (January 11, 1995) (board ordered reimbursement of attorney fees paid out-of-pocket even though employee’s attorney never filed an entry of appearance).  The Alaska Workers’ Compensation Appeals Commission has applied this reasoning as well.  S&W Radiator Shop v. Louise Flynn, AWCAC Decision No. 05-03029 (February 24, 2006) (concluding service on representative was also effective service on claimant even though representative did not file a notice of appearance before the Commission).

Civ. R. 81(c). General Appearance by Counsel.  (1) An attorney who files a pleading or appears in a court proceeding on behalf of a party shall be deemed to have entered an appearance for all purposes in that case unless the attorney has filed and served a limited entry of appearance under (d) of this rule.
. . . 

ANALYSIS

The dissent respectfully disagrees with the majority’s §110(c) analysis for the following reasons:

2) Should Employee’s June 8, 2007 claim be heard under AS 23.30.110(c), where Employee filed his claim and subsequently filed an affidavit of readiness for hearing on his claim before the claim was controverted?

A) Employee did not comply with the law and any purported Board error is not relevant to the inquiry of Employee’s failure to file an affidavit of readiness for hearing. 

Employee filed his ARH on July 19, 2007.  Employer did not file an opposition to Employee’s ARH.  AS 23.30.110(c) requires the board to schedule a hearing on an unopposed ARH within 60 days of its filing.  On the eve of expiration of the statutory timeline for scheduling a hearing, on literally the sixtieth day, Employee attended the first prehearing conference of the case, along with his attorney.  Employee’s attorney was new to the case and wanted to pursue an SIME.  Employee was not ready to proceed to hearing and withdrew his ARH.  Employee’s withdrawal of his ARH stopped the running of the board’s §110(c) clock, which never then expired.  Therefore, to whatever extent the board was about to have erred, or appeared to have already erred, was rendered moot by Employee’s withdrawal of his own ARH.  Employee was not prejudiced by any Board error related to its purported failure to schedule a hearing within the statutory timeframe because Employee, himself, was not ready to proceed to a hearing.  By withdrawing his ARH, Employee afforded himself additional time to prepare his claim.  Therefore, any purported Board failure to schedule a hearing within the statutory timeframe is entirely distinct from the inquiry of whether or not Employee filed an ARH within two years of Employer’s controversion.  

Employee was neither prejudiced at the time he withdrew his ARH, nor would dismissal at this point deny Employee due process as in Burke.  The majority’s analysis is based on the premise that neither the statutes nor the regulations explicitly provide for the contingency here, or adequately specify the consequences for Employee’s failure to “refile” an ARH.  Yet, §110(c) specifies exactly what Employee needed to do, when he needed to do it, and the consequences of his failure to do so.  Employee was not ready to proceed to a hearing on his claim.  Employee could have requested a continuance as contemplated by §110(h), but did not.  Instead, on September 17, 2007, he chose to withdraw his ARH.  Employer first controverted Employee’s claim on July 26, 2007.  For his own convenience, Employee withdrew his ARH before his claim was ever controverted.  Section 110(c) requires an employee to file and ARH within two years of an employer’s controversion.  Only a controversion by an employer, not the withdrawal of an ARH by an employee, imposes an employee’s §110(c) obligation to file an ARH.  Tipton.  Thus, there is no “retriggering” event.  “Had the legislature wanted to carve out an exception for this situation, it would have.  If the board wanted to make some exceptional rule it could have.  Neither did.”  (Majority decision).  Here, by dismissing Employee’s claim, the board would not be making up its own, ad hoc, informal rules as in Burke, but rather it would merely be applying the legislature’s own statute.  Employee did not comply with the clear requirements of the law.  AS 23.30110(c).

B) The board did not fail to properly advise Employee.

The majority relies on Richard and the board’s alleged failure to adequately advise Employee of §110(c) obligations and consequences.  Richard held the board “owes a duty to every applicant for compensation that duty of fully advising him as to all the real facts which bear upon his condition and his right to compensation, so far as it may know them, and of instructing him on how to pursue that right under the law.”  Id. at 449 (emphasis added).  Employee withdrew his ARH at the first prehearing conference in the case on September 17, 2007.  A second prehearing was held exactly one month later, at which Employee agreed to “initiate the SIME form” and serve it on Employer’s attorney.  The summary states “[o]nce the SIME form is filed with the Board, a follow-up PHC will be scheduled.”  At that point in time, it appeared the case was progressing.  How could the board have known in advance of Employee’s future failure to act?  The next prehearing in the case wasn’t until December 16, 2009, over two years later.  At what point would the board have even had the opportunity to advise Employee of the “real facts” of his case prior to the expiration of time under §110(c)?

Similarly, the majority relies on Bohlmann.  Bohlmann held the board owed a duty to a pro se claimant to have either corrected an employer’s erroneous assertion the claim was time-barred, or informed claimant how to determine if the deadline had already run.  Id. at 320-321.  Here, Employee was neither a pro se claimant, nor was there any erroneous assertion.  Employee was represented by counsel at all times relevant to the issue of dismissal of his claim, and the dissent is not aware of any assertion prior to the expiration of time under §110(c), either by Employer or anyone else, that Employee may have relied on to his detriment.  The board did not fail in any duty it owed to Employee because no circumstances arose that would have imposed a particular duty on the board in the first place.

C) There are legal provisions for withdrawing hearing request, once made.

Sections 8 AAC 45.050 and 8 AAC 45.065 specifically provide for this.  Section 050(e) provides a “pleading may be amended at any time before award upon such terms as the board or its designee directs.”  Section 050(f) provides: “Stipulations between the parties . . . may be made orally in the course of a . . . prehearing.”  Additionally, a Board designee is authorized to identify and simplify issues, amend papers that have been filed, accept stipulations, and determine other matters that may aid in the disposition of the case at a prehearing.  8 AAC 45.065.  Employee orally withdrew his ARH at the first prehearing conference in the case.  The summary for that prehearing conference, and each and every of the numerous prehearing conferences summaries that followed over the next four years all prominently state Employee had withdrawn his ARH.  At no time has Employee or his attorney even alleged Employee could not, or did not, withdraw his ARH.  The Alaska Supreme Court tacitly acknowledged a party’s specific ability to withdraw an ARH in Jonathan v. Doyon Drilling, Inc., 890 P.2d 1121 (Alaska 1995).  In Jonathan, an employee filed an ARH, which was later “cancelled” at a prehearing because employee’s attorney had not been able to contact him.  Employee later filed a second ARH, which the Alaska Supreme Court acknowledged as the “operative affidavit of readiness.”  Id. at 1122.  Furthermore, as a practical matter, ARH’s and other pleadings are routinely withdrawn by parties who have filled them.  What else is a party to do with a pleading that is later deemed improvidently filed, premature or subsequently rendered moot by a change in circumstances during the course of a case?  The notion a party somehow lacks authority to themselves withdraw a pleading they previously filed is contrary to the legislative intent for process to be as simple and summary as possible, and would paralyze the process of quickly, efficiently, fairly and predictably providing medical and indemnity benefits to injured workers at a reasonable cost to employers.  Neither are amendments to pleadings unique to administrative practice before the board.  They are an integral and essential practice in the administration of cases in the court system, as well.  See Civ. R. 15; Civ. R. 16.  There are legal provisions that allowed Employee to withdraw his affidavit of readiness for hearing.  8 AAC 45.050; 8 AAC 45.065.

D) Attorney Wenstrup had authority to withdraw the ARH.

Section 8 AAC 45.178 requires attorney and non-attorney representatives to file a notice of appearance.  The purpose of the regulation is to prevent Employee from later claiming the representative did not have authority to act for him.  Ruiz at 7.  On September 17, 2007, Employee attended the first prehearing conference in this case along with his attorney.  At that prehearing, Employee’s attorney reported he would be filing an entry of appearance and he withdrew Employee’s previously filed ARH.  Employee’s attorney filed his Entry of Appearance the following day.  

Employee was present himself at the first prehearing conference himself, and he did not object to his attorney’s appearance at the time.  Neither did Employee object to his attorney’s representation at any time subsequent to the first prehearing until Employee terminated his attorney over two years later for the attorney’s lack of action in his case.  Even at hearing on Employer’s petition for dismissal, Employee did not object to his attorney’s appearance at the first prehearing conference or claim his attorney did not have authority to act for him.  Employee clearly intended his attorney to act on his behalf at the time, and has never subsequently denied his attorney’s authority to have so acted.  As for Employee’s attorney, by attending the prehearing with Employee, and undertaking action on behalf of Employee, not only was he clearly expressing his intent to represent Employee, he was, in fact, representing Employee.    Employee’s attorney had entered a general appearance, which he then formalized the following day.  To interpret 8 AAC 45.178 as an absolute prerequisite that demands strict compliance before any business can be transacted in a case would be tedious, cumbersome, inefficient and contrary to the legislative intent for process to be as simple and summary as possible.  Employee’s attorney had authority to withdraw the ARH.  Flynn; Civ. R. 81(c).

3) If Employee was required to re-file his affidavit of readiness, is there any legal basis to excuse his failure to re-file it?

A) The parties did not stipulate to an SIME, and §110(c) was never tolled.

The prehearing conference summary for October 17, 2007 states: “[t]he parties agreed that there appears to be a dispute that warrants an SIME.”  An agreement there “appears to be a dispute that warrants an SIME” is entirely distinct from, and far short of, an agreement to actually perform an SIME.  The evidence does not support a conclusion the parties stipulated to an SIME.

Neither can Aune be applied to the case at hand. In Aune, the time for filing an ARH under §110(c) expired, after the board had ordered an SIME, but before the parties had received the SIME report.  The board in Aune, therefore, decided time should be tolled until the board ordered SIME process, which had already began, was completed.  Here, the October 17, 2007 summary states: “EE’s counsel will initiate the SIME form and serve it on ER’s attorney.  Once the SIME form is filed with the Board, a follow-up PHC will be scheduled.”  Here, Employee never initiated the form as he had agreed to at the prehearing, and the SIME process never began.  There was never a Board order, nor a follow-up prehearing conference, nor any SIME process for the board to move along, even on its own motion.  There is neither evidence of a stipulated SIME, nor evidence an SIME had begun and was not yet completed following a board order such that time should be tolled under Aune.  (Record).

B) The board lacks both the authority and expertise to conclude Employee lacked the mental capacity to exercise the powers granted to him or to perform the duties required under the act.

The dissent shares the majority’s concerns pertaining to Employee’s mental status.  The record is replete with evidence that calls into question Employee’s mental competency.  However, the director’s “Answer” cites numerous Board decisions that have concluded only the superior court, pursuant to AS 13.26.010, has the authority to find a person mentally incompetent and appoint a guardian.  The Alaska Workers’ Compensation Appeals Commission has acknowledged this, as well.  Pruitt at 10.  It is for these reasons the dissent holds the conviction the board should have ordered a psychiatric SIME in this matter before deciding Employer’s instant petition.  

A psychiatric SIME would have been useful in two respects.  First, in declining Employee’s request for appointment of guardian, the director noted the reports from otolaryngologist David Beal, M.D., and neurologist Gregory Whitman, M.D., both reported Employee “functions at a diminished capacity.”  However, the director concluded the findings of diminished functional capacity did not equate to findings Employee was mentally incapacitated.  Therefore, an SIME report on the specific issue of Employee’s mental competence might have been evidence sufficient to satisfy the director guardianship should be sought from the superior court.  Second, the evidence in general, and Mr. Wenstrup’s testimony in particular regarding the attorney-client relationship, casts serious doubt on Employee’s ability to have assisted his attorney in the prosecution of his claim.  Therefore, a psychiatric SIME would have been useful to the board in determining whether Employee was capable of substantially complying with the statute, even with the assistance of counsel.  

Clearly, the board does not have the psychiatric expertise to determine Employee’s mental competence, and anecdotal reports by lay persons of Employee’s behavior, however numerous, are insufficient in this regard.  And, in the absence of a report stating Employee was mentally incompetent by someone with such expertise, the board does not have reliable evidence sufficient to excuse Employee’s non-compliance with the statute on the ground of mental incompetence.  The board should have ordered a psychiatric SIME because it has neither the authority nor the expertise to determine Employee was mentally incompetent.  AS 13.26.010; Pruitt.
C) Employee was not denied a hearing on his request for a guardian.

The Act specifically, and separately, establishes both the “board,” AS 23.30.002; and the “director,” AS 23.30.005.  Each is an entirely distinct statutory entity.  It is hardly insignificant that, in 2005, the Alaska Legislature amended §23.30.140, removing the board’s authority to “require the appointment of guardian,” giving it to the director, instead.  The statute then stated: the “director may require the appointment of a guardian . . . for any person who is mentally incompetent.”  (Emphasis added).  First, the plain language of ​​​​the statute itself makes it clear requiring the appointment of a guardian is entirely discretionary with the director.  Second, while AS 23.30.110 requires the board to hold hearings on “claim[s] for compensation,” the dissent is not aware of any authority that even authorizes, let alone requires, the director to hold a hearing prior to undertaking any action in that capacity.  Employee was not denied a hearing, as none was required, on his request to the director for an appointment of a guardian.  AS 23.30.002; AS 23.30.005; AS 23.30.110; AS 23.30.140.  

With respect to the issue of advising Employee how to appeal the director’s denials, 
AS 23.30.125, which provides for administrative review of a compensation orders, grants the Appeals Commission authority to review “a decision or order of the board,” AS 23.30.125(b) (emphasis added); and states the board’s order becomes final “when filed with the office of the board,” AS 23.30.125(a) (emphasis added).  Furthermore, AS 23.30.128 provides in relevant part:

(a) An appeal from a decision of the board under this chapter, and other proceedings under this section, shall be heard and decided by a three-member panel of the commission . . . .  The matter on appeal shall be decided on the record made before the board, a transcript or recording of the proceedings before the board, and oral argument and written briefs allowed by the commission. . . . 

(b) The commission may review discretionary actions, findings of fact, and conclusions of law by the board in hearing, determining, or otherwise acting on a compensation claim or petition.  The board’s findings regarding the credibility of testimony of a witness before the board are binding on the commission.  The board’s findings of fact shall be upheld by the commission if supported by substantial evidence in light of the whole record. . . . (Emphasis added).

The dissent again notes the clear statutory distinction between the board and the director.  
AS 23.30.002; AS 23.30.005.  Nowhere do these statutes provide for an appellate review of an entirely discretionary undertaking of the director.  Neither can Employee claim an entitlement to the appointment of a guardian from the board.  AS 13.26.010.  Thus, the reason Employee was not informed “he could appeal the director’s final decisions on the guardianship issue,” was because he could not.  Any entitlement Employee might have had to an appointment of a guardian lay with the superior court which, significantly enough, is exactly how both the director and Hearing Officer Eklund explicitly advised Employee to proceed.  Both the director and the board appropriately advised Employee of how to proceed on the guardianship issue, should he so choose.  (Answer to Petition for Appointment of Guardian by Division of Workers’ Compensation Director, August 9, 2010; Prehearing Conference Summary, October 4, 2010).

D) “Procedural rules” cannot be modified in this case.

Section 8 AAC 45.195 states:

A procedural requirement in this chapter may be waived or modified by order of the board if manifest injustice to a party would result from a strict application of the regulation.  However, a waiver may not be employed merely to excuse a party from failing to comply with the requirements of law or to permit a party to disregard the requirements of law. (Emphasis added).
The regulation only gives the board the authority to waive its own regulations, not the legislature’s statute set forth at AS 23.30.110(c).  Crawford & Company v. Baker-Withrow, 73 P.3d 1227 (Alaska 2003).  Even then, waiver cannot “be employed merely to excuse a party from failing to comply with the requirements of law.”  Requesting a hearing within two years of Employer’s controversion was a requirement of the law.  AS 23.30.110(c).  The board does not have the authority to waive the requirements of the statute.  Baker-Withrow.
The dissent analyzes the § 110(c) issue as follows:

2) Should Employee’s claim be dismissed under AS 23.30.110?  

The entire §110(c) inquiry is what, if anything, did Employee do within the statutory timeframe between Employer’s controversion of July 26, 2007 until time expired two years later that would either demonstrate compliance or even substantial compliance?  Employer first controverted Employee’s claim on July 26, 2007.  Employee attended the first prehearing conference on September 17, 2007 with his attorney, who filed an Entry of Appearance the following day.  At the first prehearing, Employee’s attorney withdrew Employee’s previously filed ARH, and some discussion occurred between the parties regarding an SIME.  A second prehearing conference was held on October 17, 2007.  Although Employee attended, Employee’s attorney did not, but rather sent his paralegal to attend in his stead.  The prehearing conference summary reflects the “parties agreed that there appears to be a dispute that warrants an SIME and that EE’s counsel will initiate the SIME form and serve it on ER’s attorney.  Once the SIME form is filed with the Board, a follow-up PHC will be scheduled.”  Thereafter, the record goes silent until November 27, 2009, when Employee filed his handwritten notice stating he had fired his attorney because of the attorney’s “inability to move my case forward.”

After over two years passing with no progress in the case whatsoever, the next year and a half was characterized by a barrage of case activity, starting with Employee’s December 16, 2009 Petition for an Extension of Time and Employer’s December 21, 2009 Petition to Dismiss.   Resolution of these two initial issues was repeatedly stayed during the two unsuccessful attempts to get a guardian appointed for Employee, and during Employer’s efforts to disqualify Employee’s attorney because he was going to be a fact witness at hearing.  Finally, Employer’s December 21, 2009 petition to dismiss was set for hearing on August 18, 2011, at a June 1, 2011 prehearing conference.  And, while the record shows Employee was desperately trying to move his case forward after time had expired under §110(c), the void in case activity between the prehearing conference of October 17, 2007, and Employee’s handwritten filing terminating his attorney on November 27, 2009, cannot be ignored.  Substantial compliance still requires compliance.  It does not mean noncompliance, Kim at 198, or late compliance, Hessel at 6.

Under the facts of the instant case, and in particular because Employee was represented by counsel at all times relevant to §110(c), it is impossible to conclude there was even substantial compliance with the statute, as set forth by the Alaska Supreme Court in Kim, or that circumstances as a whole constitute compliance, as suggested by the Appeals Commission in Omar.  Other than attending the first prehearing conference on September 17, 2007, at which he withdrew Employee’s affidavit or readiness for hearing, and filing his Entry of Appearance the following day, and other than sending his paralegal to attend the second prehearing conference of October 17, 2007, Employee’s attorney did little, if anything, else until he was terminated over two years later.  Employee’s attorney never filed the SIME form, as his paralegal had agreed to do at the October 17, 2007 prehearing.  Employee’s attorney never filed a withdrawal of attorney, even after being terminated by his client.  Employee’s attorney never filed an affidavit of readiness for hearing.  Employee cannot escape the prolonged inaction of his attorney, which is attributed to him.  Employee’s attorney is presumed to be mentally competent and is charged with knowledge of the applicable statutes.  Neither Employee’s efforts, nor those of his attorney, even substantially complied with the §110(c) deadline, and the dissent is not aware of any authority that states ineffective assistance of counsel can excuse an employee’s noncompliance with §110(c).

Perhaps someday the Appeals Commission, the Supreme Court or the legislature will see fit to give the board additional guidance on handling cases involving claimants with developmental disabilities or mental illness.  Perhaps they will give the director additional guidance on how to interpret and proceed under AS 23.30.140, including a reconciliation between that statute and AS 13.26.010.  Perhaps someday one of these bodies will add ineffective assistance of counsel to the list of recognized circumstances excusing an employee’s noncompliance with §110(c).  However, until such time comes, the dissent believes it is the board’s duty to apply the law as it exists today.  Employee did not comply with the statute and, in the absence of a psychological SIME report which might serve as a basis for the board to excuse Employee’s noncompliance on the basis of mental incompetency, the evidence does not support excusing his noncompliance under any other recognized legal exception.  Therefore, Employee’s claim should be dismissed under AS 23.30.110(c).  
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Robert Vollmer, Designated Chair

RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION

Within one year after the rejection of a claim, or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.

PETITION FOR REVIEW

Under Monzulla v. Voorhees Concrete Cutting, 254 P.3d 341 (Alaska 2011), a party may seek review of an interlocutory or other non-final Board decision and order.  Within 10 days after service of the Board’s decision and order a party may file with the Alaska Workers’ Compensation Appeals Commission a petition for review of the interlocutory or other non-final Board decision and order.  The commission may or may not accept a petition for review and a timely request for relief from the Alaska Supreme Court may also be required.
CERTIFICATION

I hereby certify the foregoing is a full, true and correct copy of the Interlocutory Decision and Order in the matter of NATHANIEL HARKNESS employee / applicant v. ALASKA MECHANICAL, INC., employer; ZURICH AMERICAN INSURANCE CO. / NOVA PRO RISK SOLUTIONS, LP, insurer / defendants; Case No. 200420003; dated and filed in the office of the Alaska Workers' Compensation Board in Fairbanks, Alaska, and served upon the parties this  13th  day of January, 2012.
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