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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 115512
Juneau, Alaska 99811-5512

	STACY L. JENNINGS, 

                                                Employee, 

                                                   Applicant,

                                                   v. 

SAFELITE AUTO GLASS,

                                                Employer,

                                                  and 

AMERICAN ZURICH INS. CO.,

                                                Insurer,

                                                   Defendant.

	)

)

)

)
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)
	INTERLOCUTORY

DECISION AND ORDER

AWCB Case No. 201000297
AWCB Decision No. 12-0014 

Filed with AWCB Anchorage, Alaska

on January 13, 2012


Stacy Jennings’ (Employee) March 4, 2011 workers’ compensation claim was heard on December 1, 2011, in Anchorage, Alaska.  Attorney Robert Rehbock represented Employee.  Attorney Robert Griffin represented Safelite Auto Glass and its workers’ compensation insurer (Employer).  The record closed on December 16, 2011, when the panel members deliberated.  


ISSUE

It is undisputed Employee slipped on the ice and fell while at work, injuring his right shoulder, on January 11, 2010.  It is also undisputed Employee slipped on the steps at his home on or about June 20, 2010, reached out to grab the handrail with his right hand, and injured his right shoulder again.  In light of these undisputed facts:

Employee contends his slip on the stairs at home arose out of and in the course of his January 11, 2010 work-related injury as a matter of law, and contends his work injury remains the substantial cause of medical care for his right shoulder and disability following the June 20, 2010 event.  He contends the string of legal and factual causation between the original work-related injury and the slip at home has never been cut.  Accordingly, Employee contends he is entitled to a period of temporary total disability (TTD), a determination past TTD was properly paid, medical care, related transportation expenses, and attorney’s fees and costs.  He seeks an order finding the slip at home on or about June 20, 2010, was a compensable event under the Alaska Workers’ Compensation Act (Act).
Employer contends the medical evidence proves the slip-on-the-stair event on or about June 20, 2010, did not arise out of or in the course of Employee’s employment because the employment was not “the substantial cause” of any disability or need for medical treatment to Employee’s right shoulder after that date.  It contends the presumption analysis applies to this case.  Employer concedes the presumption attaches to the stair incident but contends the presumption was rebutted by the attending physician’s and the employer’s medical evaluator’s (EME) opinions.  It further contends Employee cannot prove his case, because the preponderance of medical evidence supports a finding the stair incident was the substantial cause of the need for additional shoulder surgery and resultant disability.  Employer seeks an order finding the slip at home on or about June 20, 2010, was not a compensable event, and stating Employee is not entitled to the benefits he currently seeks as a result of that event.

The panel on its own motion raises the question whether or not there should be a second independent medical evaluation (SIME) ordered under AS 23.30.095(k), or other medical evaluation ordered under AS 23.30.110(g) or AS 23.30.155(h).  As this was not an issue noticed for hearing on December 1, 2011, this decision cannot decide it without first finding unusual and extenuating circumstances exist and giving the parties notice and an opportunity to be heard on the SIME or other medical evaluation issue.  Therefore, the preliminary issue becomes:

Shall the parties be given notice and an opportunity to be heard on the panel’s issue, raised on its own motion: Shall an SIME or other medical evaluation be ordered in this matter before deciding it on its merits?

FINDINGS OF FACT

A review of the relevant record establishes the following facts and factual conclusions by a preponderance of the evidence:

1) On January 11, 2010, Employee slipped on the ice and fell while entering a van while at work and injured his right shoulder (Report of Occupational Injury or Illness, January 16, 2010).
2) Employer began paying TTD benefits effective January 13, 2010, and continued to pay temporary total or temporary partial disability benefits through April 16, 2011 (Compensation Reports, March 24, 2010; April 26, 2011).
3) On May 7, 2010, William Mills, M.D., performed right shoulder surgery on Employee to address the effects of his work-related injury (Operative Report, May 7, 2010).
4) Following his first surgery for this injury, Employee’s right shoulder continued to be sore (Employee).
5) On or about June 19, 2010, Employee had taken his usual pain medication and had gone to bed at home; his right upper extremity was still in a sling following surgery (id.).

6) On or about June 20, 2010, at about 1:00 AM Employee was a little groggy when he got up to go the bathroom, went down some stairs, slipped on a step while descending, grabbed the hand rail with his right hand to avoid falling, and further injured his right shoulder (id.).
7) Though Employee’s right shoulder was typically sore following his first surgery, it was “extremely sore” the morning after he slipped on the step at home and got progressively worse (id.).

8) On July 27, 2010, after noting Employee had “tripped and ended up falling down the stairs,” Dr. Mills reported Employee was “status post right open rotator cuff repair, possible retear of his rotator cuff” (chart note, July 27, 2010).

9) On October 11, 2010, Dr. Mills reported the “fall down the stairs” may “very well have disrupted his repair” (id., October 11, 2010).  However, x-ray reports disclosed his “anchors” appeared unchanged from films done in July (x-ray report, October 11, 2010).

10) On January 7, 2011, Dr. Mills performed his second right shoulder surgery on Employee (Operative Report, January 7, 2011).

11) Employee still had right shoulder symptoms following the second surgery (Employee).
12) On January 20, 2011, adjuster Charles Brady wrote to Dr. Mills and provided the definition of “the substantial cause” and asked him if “the substantial cause of the need for a second surgery [is] the specific work injury of January 11, 2010, or is it the incident at home in June 2010?” (letter, January 20, 2010).
13) On February 2, 2011, Dr. Mills responded by hand-written notation on the bottom of the letter and said “likely the incident @ home is the substantial cause for need for 2nd surgery,” and signed and dated his response (id., signed and dated by Dr. Mills, February 2, 2011).
14) On February 3, 2011, Employer controverted Employee’s rights to benefits based upon Dr. Mill’s February 2, 2011 notation (Controversion Notice, February 3, 2011).

15) On March 9, 2011, Employee filed a claim for various benefits (claim, March 4, 2011).

16) Dr. Mills was not deposed (record).

17) In March 2011, Dr. Mills died in an accident (letter, April 26, 2011).

18) On April 16, 2011, Employee saw Patrick Radecki, M.D., for an EME. Dr. Radecki agreed with Dr. Mills’ opinion stating the substantial cause of Employee’s need for a second shoulder surgery was his “fall” at home, not his work-related injury.  Dr. Radecki stated:

The claimant’s fall at home, which would have been in late June of 2010, certainly brought out the possibility that the surgical repair from the first surgery had been disrupted by the fall itself.  He had been [sic] some very slow progress prior to his fall and he was only about one and one-half months postoperative when he fell.  So, when he had persistent pain month after month despite therapy and conservative treatment, it did raise the question as to whether or not the surgery repair of the rotator cuff had been disrupted by the fall in June of 2010.  Because of the staples in the region of the shoulder, Dr. Mills felt that he needed to go back in and look again to be sure that the rotator cuff had not been damaged by the fall as a possibility of a reason for Mr. Jennings’ persistent pain.

In the absence of the fall, there would have been no reason to suspect a possible rupture of the surgical repair since it was just a partial tear in the first place.  Thus, there would have been no reason for a second surgery without the doubts raised by the fall of June 2010 [emphasis in original].

19) Employee saw Michael McNamara, M.D., as an attending physician after Dr. Mills died (medical report, May 24, 2011).

20) On August 24, 2011, Employee’s attorney wrote a letter to Dr. McNamara summarizing a “care conference” held on August 22, 2011, and asking him to confirm his medical opinions expressed during that meeting.  The letter asked Dr. McNamara to sign and date an attached summary and suggested he point out any inaccuracies.  The summary states, referring to the incident where Employee “slipped on the stairs at home”:

1. Employment remains the substantial cause of his disability based on the history that he slipped on the stairs at home while still using the medically prescribed sling and while still incompletely healed.  Such is a well known and common medical treatment risk for shoulder surgery patients.  The relationship of the employment and the original injury to any additional injury from that risk coming to fruition is like that of other inherent risks of surgery and medical treatment.

2. Is premature to determine what Mr. Jennings [sic] he [sic] physical capacities to return to prior employment until you have the results of additional evaluations and care you set out in your 5/24/11 chart note.  You accordingly must dis-approve the SCODROTS until after Mr. Jennings [sic] additional evaluation and additional conservative treatment is more complete.

3. Until that additional evaluation he is also not medically stationary.  Your examination, review and the history obtained are clear and convincing that he still requires additional evaluation of and treatment for a still persisting mechanical problem in the shoulder.  He will likely be objectively improved by the additional treatment.

Dr. McNamara signed and dated the above on August 25, 2011 (Dr. McNamara: Summary Respecting Mr. Jennings, August 25, 2011).

21) Dr. McNamara opined the original, work-related injury remained the substantial cause of Employee’s disability (id.). 

22) EME Dr. Radecki stated the stair incident was the substantial cause of the second surgery and subsequent disability (EME report, April 16, 2011).

23) Dr. McNamara recommended additional diagnostic testing and conservative treatment as of August 25, 2011, but Employee had not been able to obtain it at time of hearing (id., Employee).

24) EME Dr. Radecki said Employee needed no further treatment as of April 16, 2011, regardless of the second surgery (EME report, April 16, 2011).

25) Dr. McNamara opined Employee was not medically stable as of August 25, 2011 (Dr. McNamara: Summary Respecting Mr. Jennings, August 25, 2011).

26) EME Dr. Radecki said Employee was medically stable from the effects of his work-related injury by “October 2010, at the latest” and by April 16, 2011, “regardless of the cause of his need for the second surgery” (EME report, April 16, 2011).

27) Dr. McNamara stated it was “premature” to determine whether Employee had physical capacities adequate to allow him to return to his previous employment (Dr. McNamara: Summary Respecting Mr. Jennings, August 25, 2011).

28) EME Dr. Radecki opined, assuming Employee’s job at the time of injury did not require significant above-shoulder-use of his right upper extremity, “there would be no restrictions and no expected difficulty” with Employee’s “return to his job at injury” (EME report, April 16, 2011).

29) Medical disputes exist between Employee’s attending physician Dr. McNamara, and EME Dr. Radecki (observations).

30) The disputes are over “causation” of the need for medical treatment to Employee’s right shoulder and any resultant disability after the June 20, 2010 stair incident, “medical stability,” “functional capacity,” “the amount and efficacy of the continuance or necessity of treatment,” and “compensability” (id.).

31) No party requested a SIME (observations, record).

32) There are gaps in the medical evidence.  No medical opinion considered or addressed the issue of whether or not the June 2010 stair incident would have caused the need for right shoulder surgery without Employee’s right shoulder having already having been injured, operated upon recently, and still in a sling (observations).

33) This case involves “unusual and extenuating circumstances” in that Employee’s physician, who performed both right-shoulder surgeries, died before his opinion, set forth in a brief, hand-written notation, could be further explored by deposition or other means of discovery (id.).
34) Employee did not actually “fall down the stairs,” but rather slipped on a step and grabbed the hand rail to avoid falling down (Employee).
PRINCIPLES OF LAW

AS 23.30.001.  Intent of the legislature and construction of chapter.  It is the intent of the legislature that

(1) this chapter be interpreted so as to ensure the quick, efficient, fair, and predictable delivery of indemnity and medical benefits to injured workers at a reasonable cost to . . . employers. . . .

(2) workers’ compensation cases shall be decided on their merits. . . .

. . .

(4) hearings . . . shall be impartial and fair to all parties . . . and all parties shall be afforded due process and an opportunity to be heard and for their arguments and evidence to be fairly considered.

AS 23.30.005.  Alaska Workers’ Compensation Board. . . .

. . .

(h) . . . Process and procedure under this chapter shall be as summary and simple as possible. . . .  

The board may base its decision not only on direct testimony, medical findings, and other tangible evidence, but also on the board’s “experience, judgment, observations, unique or peculiar facts of the case, and inferences drawn from all of the above.”  Fairbanks North Star Borough v. Rogers & Babler, 747 P.2d 528, 533-34 (Alaska 1987).

AS 23.30.010. Coverage. (a) Except as provided in (b) of this section, compensation or benefits are payable under this chapter for disability or death or the need for medical treatment of an employee if the disability or death of the employee or the employee’s need for medical treatment arose out of and in the course of the employment.  To establish a presumption under AS 23.30.120 (a)(1) that the disability or death or the need for medical treatment arose out of and in the course of the employment, the employee must establish a causal link between the employment and the disability or death or the need for medical treatment.  A presumption may be rebutted by a demonstration of substantial evidence that the death or disability or the need for medical treatment did not arise out of and in the course of the employment.  When determining whether or not the death or disability or need for medical treatment arose out of and in the course of the employment, the board must evaluate the relative contribution of different causes of the disability or death or the need for medical treatment.  Compensation or benefits under this chapter are payable for the disability or death or the need for medical treatment if, in relation to other causes, the employment is the substantial cause of the disability or death or need for medical treatment. . . .

AS  23.30.095.  Medical treatments, services, and examinations. . . .

. . .

(k) In the event of a medical dispute regarding determinations of causation, medical stability, . . . functional capacity, the amount and efficacy of the continuance of or necessity of treatment, or compensability between the employee’s attending physician and the employer’s independent medical evaluation, the board may require that a second independent medical evaluation be conducted by a physician or physicians selected by the board from a list established and maintained by the board.  The cost of an examination and medical report shall be paid by the employer.  The report of an independent medical examiner shall be furnished to the board and to the parties within 14 days after the examination is concluded.

AS 23.30.110. Procedure on claims. . . .

. . .

(g) An injured employee claiming or entitled to compensation shall submit to the physical examination by a duly qualified physician which the board may require.  The place or places shall be reasonably convenient for the employee.  The physician or physicians as the employee, employer, or carrier may select and pay for may participate in an examination if the employee, employer, or carrier so requests.  Proceedings shall be suspended and no compensation may be payable for a period during which the employee refuses to submit to examination.

The Alaska Workers’ Compensation Appeals Commission (AWCAC) in Bah v. Trident Seafoods Corp.,  AWCAC Decision No. 073 (February 27, 2008) addressed the board’s authority to order an “SIME” under §095(k) and §110(g).  With regard to §095(k), the AWCAC referred to its decision in Smith v. Anchorage School District, AWCAC Decision No. 050 (January 25, 2007), at 8:

[t]he statute clearly conditions the employee’s right to an SIME . . . upon the existence of a medical dispute between the physicians for the employee and the employer.

The AWCAC further stated in dicta, before ordering an SIME it is necessary to find the medical dispute is significant or relevant to a pending claim or petition and the SIME would assist the board in resolving the dispute.  Bah v. Trident Seafoods Corp., AWCAC Decision No. 073 (February 27, 2008), at 4.  

The AWCAC further outlined the board’s authority to order an SIME under §110(g), as follows:

[T]he board has discretion to order an SIME when there is a significant gap in the medical or scientific evidence and an opinion by an independent medical examiner or other scientific examination will help the board in resolving the issue before it (id. at 5).

Under either §095(k) or §110(g), the AWCAC noted the purpose of ordering an SIME is to assist the board, and is not intended to give employees an additional medical opinion at the expense of employers when employees disagree with their own physician’s opinion (id.).  When deciding whether to order an SIME, the board typically considers the following criteria, though the statute does not require it:

1)  Is there a medical dispute between Employee’s physician and an EME?

2)  Is the dispute significant? and

3)  Will an SIME physician’s opinion assist the board in resolving the disputes?
Deal v. Municipality of Anchorage (ATU), AWCB Decision No. 97-0165 at 3 (July 23, 1997).  See also, Schmidt v. Beeson Plumbing and Heating, AWCB Decision No. 91-0128 (May 2, 1991).  Accordingly, an SIME pursuant to §095(k) may be ordered when there is a medical dispute, or under §110(g) when there is a significant gap in the medical or scientific evidence.

AS 23.30.120. Presumptions. (a) In a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that

(1) the claim comes within the provisions of this chapter. . . .

AS  23.30.135.  Procedure before the board. (a)  In making an investigation or inquiry or conducting a hearing the board is not bound by common law or statutory rules of evidence or by technical or formal rules of procedure, except as provided in this chapter.  The board may make its investigation or inquiry or conduct its hearing in the manner by which it may best ascertain the rights of the parties. . . .

Considering the broad procedural discretion granted in §135(a), wide discretion exists under 
AS 23.30.095(k) and AS 23.30.110(g) to consider any evidence available when deciding whether to order an SIME or other medical evaluation to assist in investigating and deciding medical issues in contested claims, to best “protect the rights of the parties.”

AS 23.30.155. Payment of compensation. . . .

. . .

(h) The board may upon its own initiative at any time . . . where right to compensation is controverted, or where payments of compensation have been increased, reduced, terminated, changed, or suspended . . . make the investigations, cause the medical examinations to be made, or hold the hearings, and take the further action which it considers will properly protect the rights of all parties.
8 AAC 45.070.  Hearings. . . . 
. . .
(g) Except when the board or its designee determines that unusual and extenuating circumstances exist, the prehearing summary, if a prehearing was conducted and if applicable, governs the issues and the course of the hearing. . . .
The Alaska Supreme Court held the board’s authority to hear and determine questions in respect to a claim is “limited to the questions raised by the parties or by the agency upon notice duly given to the parties.”  Simon v. Alaska Wood Products, 633 P.2d 252, 256 (Alaska 1981).  The board has discretion to raise questions on its own motion with sufficient notice to the parties.  Summers v. Korobkin Constr., 814 P.2d 1369, 1372, n. 6 (Alaska 1991).  But, absent findings of “unusual and extenuating circumstances,” the board is limited to deciding the issues delineated in the prehearing conference.  When such “unusual and extenuating circumstances” require the board to address other issues, sufficient notice must be given to the parties the board will address these issues.  Alcan Electric, Inc. v. Hope, AWCAC Decision No. 112, at 5 (July 1, 2009).

8 AAC 45.090. Additional examination. . . .

. . .

(b) Except as provided in (g) of this section, regardless of the date of an employee’s injury, the board will require the employer to pay for the cost of an examination under AS 23.30.095(k), AS 23.30.110(g), or this section. 

Such examinations are procedural in nature, not substantive, for the reasons outlined in Deal v. Municipality of Anchorage, AWCB Decision No. 97-0165 (July 23, 1997) at 3; see also Harvey v. Cook Inlet Pipe Line Co., AWCB Decision No. 98-0076 (March 26, 1998).  

ANALYSIS

Shall the parties be given notice and an opportunity to be heard on the panel’s issue, raised on its own motion: Shall an SIME or other medical evaluation be ordered in this matter before deciding it on its merits?

There are medical disputes in this case between Employee’s attending physician, Dr. McNamara, and EME Dr. Radecki.  Dr. McNamara’s opinions also conflict with a hand-written statement by Dr. Mills, Employee’s previous attending physician, who died shortly after giving his opinion.  Neither party deposed Dr. Mills or otherwise inquired of him to elaborate on the basis for his very brief opinion.  This circumstance is unusual as, fortunately, attending physicians seldom die before the parties have a chance to at least meet with them to ask the basis for their written opinions, or depose them if necessary.  Furthermore, there is a gap in the medical evidence.  No medical provider explains or addresses whether but for the accepted work-related injury of January 1, 2010, Employee would have required additional right shoulder surgery after slipping on a step at home in June 2010 and catching himself by grabbing the railing with his recently operated right upper extremity, while still in a sling.  

These unusual and extenuating circumstances caused the panel to question the need for an SIME or other medical evaluation before deciding this matter on its merits.  On the current record, in light of the medical disputes it is not clear why neither party requested an SIME and it is unknown what their positions are on this issue, or on an exam under §110(g) or §155(h).

As the issue of an SIME, or other medical evaluation under AS 23.30.110(g) or AS 23.30.155(h), was not raised at any prehearing conference, is not included in any prehearing conference summary, and was not raised at hearing by either party or the panel or argued by either party, it cannot be decided without giving the parties notice of the panel’s intent to decide this issue, and an opportunity to be heard.  The parties through this decision will be given notice of the panel’s intent to decide the SIME or other medical examination issue prior to deciding this case on its merits.  Though allowing the parties to be heard before deciding this medical evaluation issue will delay the process briefly, this decision will afford due process and an opportunity for the parties’ arguments and evidence on this issue to be fairly considered.  An SIME or other medical evaluation under AS 23.30.110(g) or AS 23.30.155(h) may or may not ultimately be ordered.  The instant process will assist the panel in deciding this matter fairly on its merits at a reasonable cost to Employer, and will make process and procedure as simple as possible and best protect and ascertain the rights of both parties.
The parties will be directed to notify the assigned designee, Harvey Pullen, within seven days of this decision’s date whether or not they want a hearing to argue why an SIME or other medical evaluation should or should not be ordered before the merits of the pending claim are decided.  If either party requests a hearing, they may also request it be held on the written record, with or without briefs, or they may request an oral hearing, which will be scheduled forthwith at the next mutually agreeable date, limited to the SIME or other medical evaluation issue, and limited to 15 minutes oral argument per side.  If one or both parties want a hearing but cannot agree as to the type of hearing they desire, an oral hearing will be scheduled.  If both parties want to waive their right to be heard, the SIME or other medical evaluation issue will be decided on the existing record.  Otherwise, a hearing will be held in conformance with this decision.

CONCLUSION OF LAW

The parties shall be given notice and an opportunity to be heard on the panel’s issue, raised on its own motion: Shall an SIME or other medical evaluation be ordered in this matter before deciding it on its merits?

ORDER
1) The parties are given notice the panel will decide the issue of whether or not an SIME or other medical evaluation should be ordered in this case before Employee’s claim and Employer’s defenses are decided on their merits.

2) The parties shall notify the assigned designee, Harvey Pullen, within seven days of this decision’s date whether or not they want a hearing to argue why an SIME or other medical evaluation should or should not be ordered before the merits of the pending claim and defenses are decided.  

2) If either party requests a hearing, they may also request it be held on the written record, with or without briefs, or they may request an oral hearing, either of which will be scheduled forthwith at the next mutually available date.

3) If one or both parties want a hearing but cannot agree as to the type of hearing they desire, an oral hearing will be scheduled.  

3) Any oral hearing shall be limited to the SIME or other medical evaluation issue, and shall be limited to 15 minutes oral argument per side.

4) The parties may waive their right to be heard on this issue by so notifying Harvey Pullen within seven days of this decision’s date.

5) If both parties waive their right to be heard on this issue, the SIME or other medical evaluation issue will be decided forthwith on the existing record.
Dated in Anchorage, Alaska on January 13, 2012.
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Arylis Scates, Member

RECONSIDERATION
A party may ask the board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION
Within one year after the rejection of a claim, or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, a party may ask the board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.

PETITION FOR REVIEW

Under Monzulla v. Voorhees Concrete Cutting, 254 P.3d 341 (Alaska 2011), a party may seek review of an interlocutory or other non-final Board decision and order.  Within 10 days after service of the Board’s decision and order a party may file with the Alaska Workers’ Compensation Appeals Commission a petition for review of the interlocutory or other non-final Board decision and order.  The commission may or may not accept a petition for review and a timely request for relief from the Alaska Supreme Court may also be required.

CERTIFICATION

I hereby certify the foregoing is a full, true and correct copy of the Interlocutory Decision and Order in the matter of STACY L. JENNINGS Employee / applicant v. SAFELITE AUTO GLASS, Employer; AMERICAN ZURICH INS CO, insurer / defendants; Case No. 201000297; dated and filed in the office of the Alaska Workers’ Compensation Board in Anchorage, Alaska, and served upon the parties on January 13, 2012.
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