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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 115512
Juneau, Alaska 99811-5512

	VANCE RICHARDSON, 

                                             Employee, 

                                                  Applicant,

                                                   v. 

INTERIOR ALASKA ROOFING,

                                             Employer,

                                                   and 

ALASKA NATIONAL INSURANCE CO.,

                                             Insurer,

                                                  Defendants.
	)

)
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)
	INTERLOCUTORY

DECISION AND ORDER

AWCB Case No. 201010244
AWCB Decision No. 12-0023
Filed with AWCB Fairbanks, Alaska

on February 7th, 2012


Vance Richardson’s (Employee) October 6, 2011 Petition to strike records from the Second Independent Medical Examination (SIME) binders, and October 19, 2011 Petition concerning questions for the SIME physician were heard on January 5, 2012 in Fairbanks, Alaska.  Attorney Michael Jensen represents Employee.  Attorney Erin Egan represents Interior Alaska Roofing and Alaska National Insurance Company (Employer).  There were no witnesses.  The record closed at the hearing’s conclusion on January 5, 2012.


ISSUES

Employee contends SIME records Bates-stamped #00001-00004 should be stricken from the SIME binders as they are not relevant to Employee’s claim.

Employer contends records #00001-00004 are relevant to Employee’s claim and should therefore remain in the binders to be forwarded to the SIME physician for review and comment.

1) Shall Bates-stamped records #00001-00004 be stricken from the SIME binders?

Employee contends Employer’s proposed questions #2A-B, 6, 7, and 8 should not be forwarded to the SIME physician as they fall outside the scope of the disputes listed on the SIME form and agreed upon by the parties.  Specifically, he contends the SIME physician should comment on the disputed issues, not on the causative factors related to them.  He further contends Employer’s proposed question #5 fails to incorporate the expanded definition of “medical stability” as interpreted by the Alaska Supreme Court and should thus be stricken.

Employer contends issues of causation as listed in its proposed questions are relevant to the issues in dispute and appropriate to be forwarded to the SIME physician, because causation is always an issue unless parties stipulate otherwise.  It further contends its proposed question #5 cites the definition of “medical stability” as defined by statute and is thus appropriate to forward to the SIME physician.

Employer did not file an objection to Employee’s proposed questions.  However, the panel on its own motion has concerns about both Employer’s and Employee’s proposed SIME questions.  As the questions have been sent to Dr. Diamond for the SIME scheduled for January 7, 2012, the panel raises the issue whether many of the questions set forth the proper legal and factual standards and need to be revised.  Employee’s petition brought the questions to the panel’s attention.  But, because the issue of the propriety of Employee’s questions was not squarely raised as an issue at hearing, the panel raises the issue whether the parties should be given an opportunity to address Employee’s questions before Employee’s October 19, 2011 petition is decided.

2) Shall the record be reopened for additional argument on the propriety of all questions sent to the SIME physician?


FINDINGS OF FACT

A review of the available record establishes the following facts and factual conclusions by a preponderance of the evidence:

1) On October 24, 2009, Employee sought treatment at Fairbanks Urgent Care Center, reporting “left ankle popping” after a “sprain two months ago.”  X-rays taken that day revealed mild tibiotalar spurring and a small Achilles tendon spur, but no acute bone or joint abnormalities.  (Fairbanks Urgent Care records, SIME #00001-00004, October 24, 2009).

2) On July 29, 2010, while working for Employer, Employee injured his back “lifting a roll of rubber roofing.”  (Report of Occupational Injury or Illness, August 2, 2010).

3) On April 15, 2011, Lance Brigham, M.D., conducted an Employer’s Medical Evaluation (EME).  Dr. Brigham opined Employee was medically stable, had suffered no permanent impairment as a result of his work injury, and was able to return to work as a finish carpenter as of April 15, 2011.  He further opined Employee would be able to return to work as a roofer by July 15, 2011.  (Dr. Brigham EME report, April 15, 2011).

4) On May 5, 2011 and August 8, 2011, Employer filed controversion notices, denying temporary total disability (TTD) benefits, permanent partial impairment (PPI) benefits, reemployment benefits, medical benefits, transportation costs, and attorney’s fees and costs, based on Dr. Brigham’s report.  (Controversion Notices, May 4, 2011, July 25, 2011).

5) On June 6, 2011, Employee filed a worker’s compensation claim (WCC), seeking a finding of frivolous or unfair controversion.  (Employee’s WCC, June 2, 2011).
6) On June 28, 2011, Daniel Kim, M.D., opined Employee was not medically stable and recommended Employee undergo radiofrequency ablation at levels L3-S1.  (Dr. Kim report, June 28, 2011).
7) On June 28, 2011, Physician’s Assistant Graciela Sanabria opined Employee should “refrain from heavy lifting greater than 10-15 pounds.  He should not climb ladders, no stooping, no bending, and no kneeling as this may aggravate his symptoms. . . .  Once we are able to control his pain he will be able to return to some of his regular work activities, as long as they do not place strain on his back.”  (P.A. Sanabria report, June 28, 2011).
8) On July 6, 2011, Employer filed an Answer to Employee’s WCC, denying all benefits in reliance on Dr. Brigham’s April 15, 2011 EME report (Employer’s Answer, June 29, 2011).
9) On July 6, 2011 the parties attended a prehearing conference (PHC).  Employee orally amended his WCC to include claims for TTD, PPI, medical costs, transportation costs, reemployment benefits, interest, attorney’s fees and costs, and an SIME, and clarified he was no longer seeking a finding of frivolous or unfair controversion.  The parties agreed to conduct an SIME.  (PHC Summary, July 6, 2011).
10) On September 29, 2011, Employer filed a medical summary including records from Employee’s October 24, 2009 visit to Fairbanks Urgent Care Center for treatment for his left ankle.  (Medical Summary, September 27, 2011).

11) On October 6, 2011, Employer filed a completed SIME form with the board, listing the disputed issues as medical treatment, functional capacity, medical stability and PPI.  As the parties’ representatives signed the form, the parties stipulated the relevant disputes for the SIME physician’s opinion in this case are reasonable and necessary treatment, functional capacity, and medical stability.  (SIME form, October 4, 2011).

12) On October 11, 2011, Employee filed a timely petition objecting to the September 29, 2011 medical summary, requesting the records from Employee’s October 24, 2009 visit to Fairbanks Urgent Care Center be removed from the board’s file, as they were not relevant to his claim.  (Employee’s Objection to September 29, 2011 Medical Summary, October 6, 2011).

13) On October 17, 2011, Employer submitted the following proposed SIME questions to the board designee, and served them on Employee’s counsel:

 SEQ CHAPTER \h \r 11.
Please provide your diagnoses.

2.
When determining whether or not the disability or need for medical treatment arose out of and in the course of the employment, the Board must evaluate the relative contribution of different causes of the disability or need for medical treatment. 



A.

On a more probable than not basis, please identify all the different causes which led to the conditions you have diagnosed.



B.

With respect to the different causes you have identified, please indicate which, if any, is the substantial cause of the condition. For purposes of this question, please assume that ‘the substantial cause’ means the cause that plays the greatest role in bringing about the condition or conditions you have diagnosed.

3.
For each condition diagnosed, whether or not it is work-related, has the medical treatment rendered through the present been:

(a)
medically reasonable and necessary for the process of recovery; and

(b)
within the realm of acceptable medical options under the particular facts of this case? If not, please explain.

4.
What further treatment, if any, would you recommend if Mr. Richardson were your patient?  Please indicate whether or not the treatment recommended is a result of his reported work incident of 07/29/10.  If treatment is recommended, please indicate the frequency and duration of the treatment.

5.
Please indicate whether Mr. Richardson’s condition has reached medical stability as defined below. If you determine Mr. Richardson is medically stable, please indicate on what date he reached medical stability.  In Alaska, medical stability is defined as:

[T]he date after which further objectively measurable improvement from the effects of the compensable injury is not reasonably expected to result from additional medical care or treatment, notwithstanding the possible need for additional medical care or the possibility of improvement or deterioration resulting from the passage of time; medical stability shall be presumed in the absence of objectively measurable improvement for a period of 45 days; this presumption may be rebutted by clear and convincing evidence.


6.
If Mr. Richardson’s condition is medically stable, utilizing the AMA Guides to the Evaluation of Permanent Impairment, Sixth Edition, unrevised, please provide a ‘whole person’ impairment rating. Please apportion any rating to the work injury to the extent it is ‘the substantial cause’ of any permanent impairment.


7.
Please review the enclosed job descriptions for Roofer, Rigger, Construction Superintendent, and Carpenter, and provide your opinion on whether Mr. Richardson is physically capable of returning to work at any of these jobs.  If so, as of what date would he have been able to return to work?  If not, please explain your response and indicate whether the work injury is ‘the substantial cause’ of the inability to perform the job functions?


8.
What physical restrictions, if any, would you impose upon Mr. Richardson due to his diagnosed condition(s)?  Is the work injury of 07/29/10 ‘the substantial cause’ of those physical restrictions?

(E. Egan letter to M. Kokrine, October 17, 2011).

14) On October 18, 2011, Employee submitted the following proposed SIME questions to the board designee, and served them on Employer’s counsel:

1. Has the treatment provided for Mr. Richardson’s lumbar spine symptoms and conditions been reasonable and necessary?

2. Please discuss the continuing need, if any, for treatment including the need for physical therapy, physician’s visits, medications, spinal cord stimulator, epidural steroid injections, nerve blocks, ablation treatments, further testing, injections, pain  management, surgery or any other invasive or non-invasive treatment for Mr. Richardson’s lumbar spine symptoms and/or conditions?

3. Have Mr. Richardson’s lumbar spine symptoms and/or conditions reached maximum improvement as far as each symptom and/or condition will permit even with further medical treatment? If yes, please state the date when each symptom or condition reached maximum improvement as far as each symptom or condition will permit?  Please identify which symptoms or conditions have not yet reached maximum improvement, as far as, the symptoms or conditions will permit with additional medical treatment.

4. If medically stable, what whole person permanent impairment rating would you attribute to Mr. Richardson’s lumbar spine symptoms and/or conditions pursuant to the AMA Guides to the Evaluation of Permanent Impairment, 6th Edition?

5. What are Mr. Richardson’s whole person physical limitations, if any, attributable to all symptoms and condition including any preexisting conditions, as well as, the effects of any prescription medications?

(M. Jensen letter to M. Kokrine, October 18, 2011).

15) On October 19, 2011, Employer filed an affidavit of non-opposition to Employee’s request to remove medical records filed on September 29, 2011 from the board’s file.  (Employer’s Affidavit of Non-Opposition, October 17, 2011).

16) On October 21, 2011, Employee filed a timely Petition of Objection to Employer’s SIME Questions, objecting to the inclusion of Employer’s questions 2A-B, 5, 6, 7, and 8.  (Employee’s Petition, October 19, 2011).

17) Employer did not file a petition objecting to Employee’s questions (record).

18) On November 10, 2011, Employer filed a response to Employee’s petition of objection to Employer’s SIME questions, stating its questions to the SIME physician are valid and relevant to the disputed issues of Employee’s claim.  (Employer’s Response, November 8, 2011).

19) On November 15, 2011, the parties attended a PHC.  Employer withdrew its non-opposition to Employee’s October 6, 2011 petition to strike SIME records #0001-0004.  The parties agreed to set Employee’s October 6, 2011 petition to strike SIME records and Employee’s October 19, 2011 petition to exclude Employer’s proposed questions to the SIME for hearing on January 5, 2012.  (PHC Summary, November 15, 2011).

20) On November 25, 2011, Employee filed a medical summary which included an undated chart note by Luis Arias Pulgarin, M.D.  Dr. Pulgarin noted Employee was in considerable pain in his lower back due to a herniated disk at L4-L5.  Employee complained of numbness in his left leg, foot and toes and tingling in his right foot.  (Dr. Pulgarin chart note, undated, filed November 25, 2011).

21) On November 30, 2011, the board designee forwarded complete sets of both parties’ proposed questions to SIME physician Peter Diamond, M.D., and noted the SIME appointment is scheduled for February 7, 2012.  The letter, which includes boilerplate language sent to SIME physicians in all cases regardless of the disputed issues, also stated:

There are some legal concepts peculiar to Alaska workers’ compensation law, which you should keep in mind in answering the Board’s questions.  Under Alaska law, the employer takes the employee as it finds him or her.  Thus, a pre-existing condition may be fully compensated if the employment aggravated, accelerated, or combined with the pre-existing condition to result in disability, death or the need for medical treatment.  To be considered an aggravation, acceleration, or to combine with the pre-existing condition, the employment must have been the substantial cause in producing the disability, death or need for medical treatment.  This requires an evaluation of the relative contribution of different causes of the employee’s disability, death or need for medical treatment.

To be ‘the substantial cause’ means employment is, in relation to all causes, the cause of the disability, death or need for medical treatment, and is the cause to which a reasonable person could assign responsibility for the employee’s disability, death or need for claimed medical treatment.  In other words, employment, more than any other cause, is the cause of the employee’s disability, death, or need for medical treatment.

(M. Kokrine letter to P. Diamond, M.D., November 30, 2011).

22) The hearing was not completed and more argument is needed (experience, judgment, observations).

PRINCIPLES OF LAW

AS 23.30.001.  Intent of the legislature and construction of chapter.  It is the intent of the legislature that

(1) this chapter be interpreted . . . to ensure the quick, efficient, fair, and predictable delivery of indemnity and medical benefits to injured workers at a reasonable cost to . . . employers . . . subject to . . . this chapter. . . . .

. . .

(4) hearings in workers’ compensation cases shall be impartial and fair to all parties and that all parties shall be afforded due process and an opportunity to be heard and for their arguments and evidence to be fairly considered. 

The board may base its decision not only on direct testimony and other tangible evidence, but also on the board’s “experience, judgment, observations, unique or peculiar facts of the case, and inferences drawn from all of the above.”  Fairbanks North Star Borough v. Rogers & Babler, 747 P.2d 528, 533-534 (Alaska 1987).  
AS 23.30.010.  Coverage. (a) Except as provided in (b) of this section, compensation or benefits are payable under this chapter for disability or death or the need for medical treatment of an employee if the disability or death of the employee or the employee’s need for medical treatment arose out of and in the course of the employment. . . .  When determining whether or not the death or disability or need for medical treatment arose out of and in the course of the employment, the board must evaluate the relative contribution of different causes of the disability or death or the need for medical treatment.  Compensation or benefits under this chapter are payable for the disability or death or the need for medical treatment if, in relation to other causes, the employment is the substantial cause of the disability or death or need for medical treatment.

In Cottrell v. Big Wayne’s Services, Inc., AWCB Decision No. 10-0161 (September 30, 2010), the board recognized the appropriate definition of “the substantial cause” addressed in AS 23.30.010(a) is not “the cause that plays the greatest role in bringing about the [diagnosed] condition or conditions,” but rather “the substantial cause” of any “disability or need for medical treatment.”  Cottrell, at 37 (emphasis added).
AS 23.30.095.  Medical treatments, services, and examinations.

. . .


(k) In the event of a medical dispute regarding determinations of causation, medical stability, ability to enter a reemployment plan, degree of impairment, functional capacity, the amount and efficacy of the continuance of or necessity of treatment, or compensability between the employee’s attending physician and the employer’s independent medical evaluation, the board may require that a second independent medical evaluation be conducted by a physician or physicians selected by the board from a list established and maintained by the board. . . .

The Alaska Workers’ Compensation Appeals Commission (AWCAC) in Bah v. Trident Seafoods Corp.,  AWCAC Decision No. 073 (February 27, 2008) addressed authority to order an SIME under §095(k).  With regard to §095(k), the AWCAC referred to its decision in Smith v. Anchorage School District, AWCAC Decision No. 050 (January 25, 2007), at 8, in which it confirmed that before ordering an SIME it is necessary to find the medical dispute is significant or relevant to a pending claim or petition and the SIME would assist the board in resolving the dispute.  Bah v. Trident Seafoods Corp., AWCAC Decision No. 073 (February 27, 2008), at 4.  
[T]he board has discretion to order an SIME when there is a significant gap in the medical or scientific evidence and an opinion by an independent medical examiner or other scientific examination will help the board in resolving the issue before it (id. at 5).

The AWCAC noted the purpose of an SIME is to assist the board (id.).  

AS 23.30.108. Prehearings on discovery matters; objections to requests for release of information; sanctions for noncompliance.
. . . 

(c) At a prehearing on discovery matters conducted by the board's designee, the board's designee shall direct parties to sign releases or produce documents, or both, if the parties present releases or documents that are likely to lead to admissible evidence relative to an employee's injury. . . .  If a discovery dispute comes before the board for review of a determination by the board's designee, the board may not consider any evidence or argument that was not presented to the board's designee, but shall determine the issue solely on the basis of the written record.  The decision by the board on a discovery dispute shall be made within 30 days.  The board shall uphold the designee's decision except when the board's designee's determination is an abuse of discretion.

(d) If the employee files a petition seeking a protective order to recover medical and rehabilitation information that has been provided but is not related to the employee’s injury, and the board or the board’s designee grants the protective order, the board or the board’s designee granting the protective order shall direct the division, the board, the commission, and the parties to return to the employee, as soon as practicable following the issuance of the protective order, all medical and rehabilitation information, including copies, in their possession that is unrelated to the employee’s injury under the protective order.

(e) If the board or the board’s designee limits the medical or rehabilitation information that may be used by the parties to a claim, either by an order on the record or by issuing a written order, the division, the board, the commission, and a party to the claim may request and an employee shall provide or authorize the production of medical or rehabilitation information only to the extent of the limitations of the order.  If information has been produced that is outside of the limits designated in the order, the board or the board’s designee shall direct the party in possession of the information to return the information to the employee as soon as practicable following the issuance of the order.

Employers have a right to thoroughly investigate workers’ compensation claims to verify information provided, properly administer claims, and effectively litigate disputed claims.  Cooper v. Boatel, Inc., AWCB Decision No. 87‑0108 (May 4, 1987).  Evidence is “relative” to the claim where the information sought is reasonably calculated to lead to facts having any tendency to make an issue in a case more or less likely.  Based on the policy favoring liberal discovery, “calculated” to “lead to admissible evidence” means more than a mere possibility, but not necessarily a probability, the information sought by the release will lead to admissible evidence.  For a discovery request to be “reasonably calculated,” it must be based on a deliberate and purposeful design to lead to admissible evidence, and that design must be both reasonable and articulable.  Granus v. Fell, AWCB Decision No. 99-0016 (January 20, 1999).  
AS 23.30.135.  Procedure before the board.  (a) In making an investigation or inquiry or conducting a hearing the board is not bound by common law or statutory rules of evidence or by technical or formal rules of procedure, except as provided in this chapter.  The board may make its investigation or inquiry or conduct its hearing in the manner by which it may best ascertain the rights of the parties. . . .

AS 23.30.395.  Definitions. In this chapter,

. . .

(27) ‘medical stability’ means the date after which further objectively measurable improvement from the effects of the compensable injury is not reasonably expected to result from additional medical care or treatment, notwithstanding the possible need for additional medical care or the possibility of improvement or deterioration resulting from the passage of time; medical stability shall be presumed in the absence of objectively measurable improvement for a period of 45 days; this presumption may be rebutted by clear and convincing evidence;

8 AAC 45.092.  Selection of an independent medical examiner.

. . .

(h) If the board requires an evaluation under AS 23.30.095(k), the board will, in its discretion, direct

. . .

(5) that, within 10 days after a party’s filing of verification that the binders are complete, each party may submit to the board designee up to three questions per medical issue in dispute under AS 23.30.095(k), as identified by the parties, the board designee, or the board, as follows: 

(A) if all parties are represented by counsel, the board designee shall submit to the physician all questions submitted by the parties in addition to and at the same time as the questions developed by the board designee; 

(B) if any party is not represented by counsel, only questions developed by the board designee shall be submitted to the physician; however, the board designee may consider and include questions submitted by the parties; 

(C) if any party objects to any questions submitted to the physician, that party shall file a petition with the board and serve all other parties within 10 days after receipt of the questions; the objection must be preserved in the record for consideration by the board at a hearing on the merits of the claim, or, upon the petition of any party objecting to the questions, at the next available procedural hearing day; failure by a party to file and serve an objection does not result in waiver of that party’s right to later argue the questions were improper, inadequate, or otherwise ineffective; . . . .

8 AAC 45.120. Evidence. . . .

. . .

(m) The board will not consider evidence or legal memoranda filed after the board closes the hearing record, unless the board, upon its motion, determines that the hearing was not completed and reopens the hearing record for additional evidence or legal memoranda.  The board will give the parties written notice of reopening the hearing record, will specify what additional documents are to be filed, and the deadline for filing the documents. 

In Barlow v. Thompson, 221 P.2d 998, 1003-04 (Alaska 2009), the Alaska Supreme Court reviewed a case in which the trial judge cited to, and applied, the correct statute in a case where no party had cited the statute, and based thereon denied a party’s motion to dismiss.  In rejecting a party’s appeal from this decision, Barlow said:

Barlow first argues that Thompson alone had the ‘responsibility to provide legal arguments’ opposing his motion to dismiss, that Thompson failed to do so, and that therefore any legal authority cited by the judge was insufficient to deny his motion.  He also argues that by citing the statute, the judge impermissibly acted as ‘lay counsel’ for Thompson.  Finally, he argues that the court’s citation to the statute shows that the judge was biased against him.

These arguments are without merit.  As Judge Joannides noted in her order denying Barlow’s motion to dismiss for lack of jurisdiction: ‘A court is entitled to cite to the Alaska Statutes in its decision.  The court recognizes that [Thompson] did not address [Barlow’s] jurisdictional objections by opposition (written).  Nonetheless a court must base its decisions on the law.’  We agree.  And it was entirely appropriate for the court to cite a statute that controlled the disputed issue, even though the parties did not.  The parties had a full opportunity to brief the jurisdictional dispute.  Judge Joannides did not act impermissibly, and correctly and properly rejected Barlow’s motion to dismiss. . . .

ANALYSIS

1)  Shall Bates-stamped records #00001-00004 be stricken from the SIME binders?

Employee contends the records related to treatment for his ankle sprain are not relevant to his work injury and should therefore be removed from the medical records to be forwarded to the SIME physician.  Employers have a right to investigate claims to effectively defend them.  Whether particular information is discoverable turns on whether it is reasonably calculated to lead to the discovery of facts relevant to employee’s injury or a question in dispute.  Here, while it appears the records may reflect an isolated ankle injury, Employee has recently complained of numbness in his left leg, foot and toes.  These records may not relate to his current condition, and if not, the SIME physician will disregard them as irrelevant.  However, on their face, the records raise a reasonable possibility Employee’s prior left ankle complaints may be related to his current symptoms.  Employer is entitled to investigate whether his symptoms are related to his prior ankle injury or his work injury.

Furthermore, 8 AAC 45.092(h) requires the parties submit all medical records in their possession concerning the employee for forwarding to the SIME physician.  While this provision should not in all cases be interpreted to require every medical record go to an SIME for review, no matter how irrelevant the records appear, in this case Bates-stamped records #00001-00004 may contain medical information relevant to Employee’s claim and will be forwarded to the SIME physician for review and comment.  In the future, if a party seeks to remove records “not related to the employee’s injury,” the party should petition for removal of the records under 
AS 23.30.108(d-e), which should initially be decided at the prehearing conference level.
2)  Shall the record be reopened for additional argument on the propriety of all questions sent to the SIME physician?

The parties agree the relevant disputes for the SIME physician’s opinion in this case are reasonable and necessary treatment, functional capacity, and medical stability.  Employee objects to Employer’s proposed SIME questions #2A-B, 6, 7, 8 as they request the physician give his opinion not only on the agreed-upon disputed issues, but on the causative factors related to each of those issues.  Employee contends the SIME physician should comment only on what constitutes reasonable and necessary treatment for Employee’s medical condition, as cause of the need for treatment is not disputed.  Likewise, Employee contends the SIME physician should opine whether Employee has the physical capacity to perform certain job functions, but not whether the work injury is the cause of his inability to perform them.  He further contends because causation is listed as a potential issue on the standard SIME form but was not listed as a dispute in this case, the SIME physician should not address causation in his report.

Employer contends causation is always an issue in workers’ compensation claims unless the parties stipulate to compensability of a work injury.  It contends its questions are all appropriate.  Employer did not file an objection to Employee’s questions.  

The panel on its own motion notes issues with Employer’s questions apart from those raised by Employee.  For example, Employer’s proposed question #2 states:

A. On a more probable than not basis, please identify all the different causes which led to the conditions you have diagnosed.

B. With respect to the different causes you have identified, please indicate which, if any, is the substantial cause of the condition.  For purposes of this question, please assume that ‘the substantial cause’ means the cause that plays the greatest role in bringing about the condition or conditions you have diagnosed.  (Emphasis added.)

As noted in Cottrell, the appropriate question of “the substantial cause” is not whether a particular cause plays the greatest role in bringing about the diagnosed condition, but the disability or need for medical treatment.  The applicable statute AS 23.30.010 is very clear and makes no reference to the underlying medical “condition.”  Thus, this question cites an incorrect legal and factual standard for the SIME’s use.  Similarly, Employer’s proposed question #6 states:

6.
If Mr. Richardson’s condition is medically stable, utilizing the AMA Guides to the Evaluation of Permanent Impairment, Sixth Edition, unrevised, please provide a ‘whole person’ impairment rating. Please apportion any rating to the work injury to the extent it is ‘the substantial cause’ of any permanent impairment. (Emphasis added.)
Again, Employer’s question #6 refers to Employee’s “condition,” rather than his “compensable injury,” as required for determining medical stability under AS 23.30.395(27).  However, while some of Employer’s questions state the wrong legal or factual standards, some of Employee’s questions suffer from the same problem.  For example, samples of Employee’s questions state:

1. Has the treatment provided for Mr. Richardson’s lumbar spine symptoms and conditions been reasonable and necessary?

2. Please discuss the continuing need, if any, for treatment including the need for physical therapy, physician’s visits, medications, spinal cord stimulator, epidural steroid injections, nerve blocks, ablation treatments, further testing, injections, pain  management, surgery or any other invasive or non-invasive treatment for Mr. Richardson’s lumbar spine symptoms and/or conditions? (Emphasis added).

It is unfair to strike Employer’s inappropriate questions, while using Employee’s questions, some of which suffer from a similar infirmity, simply because Employer did not raise an objection.  This decision may not overlook the law and may cite to and rely upon statutes even though a party may not have.  Barlow.  An SIME is the fact-finders’ doctor, not the parties’ physician.  Bah.  Thus, it is important the SIME addresses the proper issues using the proper legal and factual standards.  

However, as there was no objection to Employee’s questions, and the panel raised objections on its own motion, he was not given notice this was an issue and did not address it at hearing.  Therefore, to afford Employee due process and a right to be heard, and to conduct this investigation and hearing in a manner by which the rights of all parties may be best ascertained, this decision will reopen the record to allow more argument on the propriety of all questions sent to the SIME physician.

As questions have already been sent to Dr. Diamond, the designee will be directed to send a facsimile to Dr. Diamond directing him to go forward with the SIME but to refrain from responding to the questions, until receiving further direction.

CONCLUSIONS OF LAW

1) Bates-stamped records #00001-00004 will not be stricken from the SIME binders.

2) The record shall be reopened for additional argument on the propriety of all questions sent to the SIME physician.


ORDER

1) Employee’s October 6, 2011 Petition to strike records from the SIME binders is denied.

2) Employee’s October 19, 2011 Petition concerning Employer’s proposed questions for the SIME is held in abeyance pending further argument on the propriety of all questions sent to the SIME.

3) Board designee Melody Kokrine is instructed to send a facsimile letter to SIME physician Dr. Diamond directing him to disregard the questions previously sent to him until receiving further instructions.  

4) Board Designee Kokrine is further instructed to schedule and notice a PHC at the next available time for the parties to set written briefing deadlines and determine whether to schedule additional oral argument on the propriety of questions to send to the SIME physician.


Dated in Fairbanks, Alaska on February 7th, 2012.





ALASKA WORKERS’ COMPENSATION BOARD


/s/





Amanda Eklund, Designated Chair


/s/






Jeff Bizzarro, Member


Unavailable for signature    


Sarah Lefebvre, Member

RECONSIDERATION
A party may ask the board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the board within 15 days after delivery or mailing of this decision.

MODIFICATION
Within one year after the rejection of a claim, or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.

PETITION FOR REVIEW

A party may seek review of an interlocutory or other non-final Board decision and order by filing a petition for review with the Alaska Workers’ Compensation Appeals Commission.  Unless a petition for reconsideration of a Board decision or order is timely filed with the board under AS 44.62.540, a petition for review must be filed with the commission within 15 days after service of the board’s decision and order.  If a petition for reconsideration is timely filed with the board, a petition for review must be filed within 15 days after the board serves the reconsideration decision, or within 15 days from date the petition for reconsideration is considered denied absent Board action, whichever is earlier.
CERTIFICATION

I hereby certify the foregoing is a full, true and correct copy of the Interlocutory Decision and Order in the matter of VANCE RICHARDSON, employee/applicant v. INTERIOR ALASKA ROOFING, employer; ALASKA NATIONAL INSURANCE COMPANY, insurer/defendants; Case No. 201010244; dated and filed in the office of the Alaska Workers’ Compensation Board in Fairbanks, Alaska, on February 7th, 2012.


/s/





Diahann Caulineau-Kraft

Office Assistant II
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