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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 115512
Juneau, Alaska 99811-5512

	JACOB  G. KIEHN, 

                           Employee, 

                              Applicant

                            v. 

WESTWARD SEAFOODS, INC,

                            Employer,

                             and 

ACE AMERICAN INSURANCE

COMPANY,

                             Insurer,

                               Defendants.
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)
	FINAL DECISION AND ORDER

AWCB Case No.  201102274
AWCB Decision No. 12-0026 

Filed with AWCB Anchorage, Alaska

On February 14, 2012


Westward Seafoods, Inc. and Ace American Insurance Company’s (collectively Employer) July 20, 2011 petition to preclude Jacob Kiehn’s (Employee) non-attorney representative (NAR) Scott Kiehn from the unauthorized practice of law, Employee’s August 16, 2011 petition for an SIME, and Employee’s petition for review of the board designee’s August 25, 2011 discovery orders were heard on November 30, 2011, in Anchorage, Alaska.  Attorney Jeffrey Holloway represented Employer and Scott Kiehn (NAR) represented Employee.  The record closed at the hearing’s conclusion on November 30, 2011.


ISSUES
Employer asserts Employee’s NAR is engaging in the unauthorized practice of law by signing interrogatories propounded to Employee, participating in prehearings with or without Employee present, and undertaking discovery.  Employer asserts the Alaska statute authorizing a NAR to present evidence at a hearing must be strictly construed to mean a NAR may only present evidence at hearing.  Employer contends the NAR may not conduct discovery through either participating in depositions or answering interrogatories; nor can a NAR participate in prehearings, whether Employee is present or not.  Employer further asserts a NAR may not sign discovery responses as these must be signed by Employee personally under oath.

Employee contends the Alaska Workers’ Compensation Act (Act) specifically provides for non-attorney representation at hearing and this statute, thereby, implicitly authorizes the NAR to do whatever is necessary to help Employee prepare for hearing.  To preclude the NAR from participating in prehearings or conduct discovery would render this statute meaningless.  Employee agrees in the future he will personally sign discovery responses under oath. 

1) Is a non-attorney representative prohibited from undertaking activities, such as discovery, in preparation for representing Employee at hearing?

2) Is Employee’s NAR engaging in the unauthorized practice of law?

Employee seeks an SIME, contending such an evaluation will help the board assess the cause and need for medical treatment for Employee’ hand pain.  Employer asserts an SIME is premature because there is a lack of medical evidence documenting Employee’s current condition and need for medical treatment.  Furthermore, Employer asserts Employee has worked for other employers since the work injury and additional discovery is needed to determine if Employer has a last injurious exposure defense.  Therefore, an SIME should not be ordered at this time.

3) Should an SIME be ordered at this time?

Employee appeals the discovery orders by the board designee as detailed in the August 25, 2011, prehearing conference summary.  He contends the board designee abused his discretion.  Employer asserts the board designee properly ruled on numerous discovery petitions and his rulings should be affirmed. 

4)  Should the board designee’s discovery orders be affirmed?


FINDINGS OF FACT 

A review of the entire record establishes the following facts and factual conclusions by a preponderance of the evidence:

1) Employee was injured on January 24, 2011, while working for Employer, when Employee developed loss feeling and pain in his hands from working for an extended period of time moving fish baskets to the packing line (February 28, 2011Workers’ Compensation Claim (WCC)).

2) Employee was 20 years of age at the time of injury. (Id.).

3) On January 31, 2011, Employee saw John M. Koller, M.D., Kodiak Island Ambulatory Care Clinic, with complaints of pain in forearms and hands.  Employee was beginning to lose grip strength and experienced numbness in his first, middle, and third finger.  Dr. Koller’s assessment was carpal tunnel syndrome.  Employee was given a splint to wear and taken off work for three days.  Dr. Koller recommend nerve conduction studies (NCS) if the problem persisted (January 31, 2011, Koller chart note).

4) On February 3, 2011, Dr. Koller diagnosed tenosynovitis and possible carpal tunnel syndrome from Employee’s redundant activity and lifting boxes with his wrists.  Dr. Koller noted partial positive Tinel and Phalen signs (tests for carpal tunnel syndrome) with definite tingling in the medial nerve distribution on the right.  Employee was fitted with a new cock-up straight splint to wear at all times.  Dr. Koller took Employee off work for seven days (February 3, 2011, Koller chart note; February 3, 2011, Return to Work/School Release).

5) On February 10, 2011, Employee saw Dr. Koller again for bilateral wrist pain.  Employee was wearing the wrist splint which was helping.  Dr. Koller reiterated his diagnosis and stated Employee’s tenosynovitis and back issues were related to his work for Employer (February 10, 2011, Koller chart note).

6) On March 3, 2011, W. Scott Kiehn filed his appearance as a NAR on behalf of Employee, his son (record; Ex.1, Employer’s hearing brief, filed October 5, 2011).

7) On March 3, 2011, Employee filed a WCC seeking temporary partial disability from January 24, 2011, and ongoing, medical benefits, transportation costs, penalty, and interest (WCC dated February 28, 2011, filed March 3, 2011).

8) On May 3, 2011, Employee saw Morris Button, M.D., for an EME.  His assessment was Employee’s upper extremities were normal upon examination.  Dr. Button noted Employee did not have an NCS as recommended by Dr. Koller.  Dr. Button opined Employee had no objective abnormal findings and no indication of tendonitis or compression neuropathy.  Employee had reached medical stability by mid-March 2011, and was able to return to his work at time of injury, seafood processor.  Employee had no physical restrictions for any work activities (May 3, 2011 Button EME report).

9) On July 20, 2011, Employer filed its Petition to strike all pleadings and discovery requests authored/tendered by Employee’s NAR on behalf of Employee, asserting the NAR was engaging in the unauthorized practice of law (record; Ex. 16, Employer’s hearing brief, filed October 5, 2011).

10) On August 25, 2011, the board designee made the following discovery orders:  

ER’s 5/13/2011 petition for a protective order had been held until today because the Board did not have a copy of the underlying discovery request at the last prehearing.  A copy of EE’s 4/29/2011 letter has since been filed.  The petition states that ER provided partial responses, and the designee asked Mr. Holloway to clarify what had been produced and what the objections were.  Mr. Holloway said that ER had produced the written statement that EE had signed and EE’s employment file.  He pointed out that to the extent the request asks for statements, records, files, videos, and contracts without some limitation or identification, the request was overbroad.  He argued the request to identify persons that would testify is premature, as no hearing, or hearing deadlines have been set.  And lastly, to the extent the letter implies any action by ER was discriminatory, ER denies any discrimination.  

Mr. Kiehn explained that EE had written out a statement which was re-written by ER personnel and then signed by EE.  He is seeking the original statement.  Mr. Holloway stated that he had produced the only statement ER had. 

While EE is entitled to request evidence relevant to the case, as written the requests are so broad that ER would essentially have to guess as to whether something should be included or not.  The designee granted ER’s 5/13/2011 petition.

The designee takes this opportunity to explain that Workers’ Comp. is a no-fault system.  The Board only has limited jurisdiction.  It can determine whether work caused an employee’s injuries and determine what benefits the employee may be entitled to.  For the most part, whether the employer, other employees, or the employee were at fault makes no difference.  Whether one party may have engaged in other bad acts, such discrimination, typically makes no difference.  The sole exception is that if the Board determines fraud occurred in connection with workers’ comp. benefits, it can refer the matter for prosecution in the courts.  

EE’s 7/5/2011 petition to review ER’s defenses.  The designee explained that this was a matter for hearing and he could not address it at a prehearing.  ER’s defenses are usually evaluated at the same time EE’s case is presented.  The designee made no ruling on EE’s 7/5/2011 petition to review ER’s defenses; EE may raise the issue at the hearing on the merits of EE’s claim.  

EE’s 7/5/2011 petition to compel and ER’s 7/20/2011 petition for protective order both concern EE’s 6/21/2011 discovery requests and can be considered together.  In discussing the individual requests, Mr. Kiehn explained that he had learned more about the discovery process, and he would withdraw the 6/21/2011 requests, revise them, and re-send them.  As the discovery requests have been withdrawn, both EE’s 7/5/2011 petition to compel and ER’s 7/20/2011 petition for protective order are moot. 

EE’s 7/9/2011 petition requesting a prehearing.  This prehearing was scheduled as a result of the request, and the petition is now moot.  

EE’s 7/9/2011 petition requesting cross examination of witnesses.  The designee noted that ER had objected on the grounds the requests were premature as the documents that served as the basis for cross examination had not been filed with the Board.  The designee noted that 8 AAC 45.120 requires documentary evidence to be filed at least 20 days before the hearing (although it can be filed at any time).  Section .120 does not provide for cross-examination until a document has been filed however.  The exception to the rule of section .120 is medical reports, and Dr. Button, the EIME physician, is included in EE’s request.  Mr. Holloway explained he had not yet determined whether Dr. Button would testify in person at the hearing.  If ER chooses to call Dr. Button as a witness at hearing, he will be available for cross exam at that time.  If ER chooses to rely on Dr. Button’s written report, ER will make Dr. Button available for cross exam.  EE’s petition is premature, and the designee makes no ruling at this time.  The designee takes this opportunity to inform Mr. Kiehn that there is a “Request for Cross-Examination” form on the Board’s web site that can be used and is better suited for the purpose than a petition.  

ER’s 7/20/2011 petition to preclude Mr. Kiehn from the unauthorized practice of law, ER’s 8/11/2011  ARH,  and EE’s 8/16/2011 petition to strike ER’s ARH all relate to the same matter and were addressed together.  The designee noted that ER’s petition required a Board hearing, and given that an ARH had been filed, he was obligated to set a hearing.  Mr. Kiehn said that his concern was that there not be a rush to judgment on EE’s claim before discovery was completed.  The designee explained that the ARH only requested a hearing on ER’s 7/20/2011 petition to preclude Mr. Kiehn from the unauthorized practice of law and on ER’s 7/20/2011 petition for proactive order (which is now moot).  The hearing would not address the merits of EE’s claim.  The parties agreed to a hearing on 10/12/2011.  The issues and deadlines are set out below.

ER’s 8/5/2011 petition to strike EE’s responses to ER’s 1st interrogatories, to compel EE to answer in his own handwriting, and for sanctions for frivolous response and EE’s 8/10/2010 petitions for protective order re handwritten responses, to strike ER’s petition to strike, and to strike ER’s petition to compel.  These all flow from EE’s answers to ER’ 1st interrogatories and can be addressed together.  

Mr. Kiehn first objected to the request that EE hand-write the responses with his injured hand.  Mr. Holloway said he need not hand write the entire answer; the focus of ER’s request was the EE himself sign the responses under oath before a notary public.  The designee agreed that Jacob was required to sign the answers, under oath before a notary.  Mr. Kiehn agreed to do so.  The designee granted ER’s petition to the extent it seeks to have EE sign the answers before a notary.  
The designee noted that he was not aware of any authority that would allow him to strike EE’s responses or to strike all or a portion of a party’s petition.  Therefore, the designee denied ER’s petition to the extent it requested striking EE’s answers and denied EE’s 8/10/2011 petitions to strike ER’s petitions.  

The designee then turned to the individual interrogatories.  To the extent the 1st interrogatory asks for “any and all individual” with whom EE or Mr. Kiehn had discussed EE’s injury, it could be overbroad.  Identifying people who casually asked “How is your hand?’ is unlikely to lead to admissible evidence.  The identity of people with whom EE or Mr. Kiehn had more substantive discussions, however, might lead to admissible evidence.  To the extent interrogatory no. 1 is limited to substantive discussions, it is appropriate, and EE is ordered to answer.  

The second interrogatory asks for information on any aggravations or subsequent injuries to EE’s right arm/wrist after the work injury.  Certainly such information, if it exists, would be relevant.  EE is ordered to answer interrogatory no. 2.  
The third interrogatory asks for the identity of any employers after the date of injury as well as the dated of employment.  Whether or when EE was employed after his work injury is clearly relevant as to what time period he was disabled.  EE is ordered to answer interrogatory no. 3.  
Interrogatory no. 4 asks for information on unemployment benefits after the work injury.  Such information may reveal whether EE was able to work, and thus would be relevant to his disability.  EE is ordered to answer interrogatory no 4.  

The fifth and final interrogatory asks for the identity of any witnesses EE intends to call at hearing.  Under 8 AAC 45.112, a party need not identify the witnesses they intend to call at hearing until five days before the hearing (or as directed at a prehearing). As no hearing on the merits has been set, EE is not yet required to identify any witnesses he may call at hearing...Although EE may answer voluntarily, the designee denies ER’s petition to the extent it seeks to compel an answer interrogatory no. 5 at this time.  

EE’s 8/10/2011 petition to change TTD to PTD.  The designee explained this was a matter for hearing.  At hearing the Board will decide whether EE was disabled and the dates for both TTD and PTD.  

EE’s 8/16/2011 petition for an SIME (also requests ER’s ARH be stricken, which was addressed above).  The designee explained that because ER was opposed to the SIME, a Board decision was required. - he could not make a decision at a prehearing.  The parties agreed to add the issue to the already scheduled 10/12/2011 hearing.  The designee noted that the SIME form that Mr. Kiehn filed states “see attached reports” rather than setting out the dispute on the form.  While that might be sufficient to request a hearing, the designee explained that it would really help the Board if he could quote or paraphrase from the medical records to show the dispute.  Without that, the Board must review the entire records and try to locate what parts EE believes apply to each of the various issues.  

(August 25, 2011 Prehearing conference summary).

11) To date, Employee has not had either NCS or electrodiagnostic testing performed to determine if he suffers from carpal tunnel syndrome (record; experience, observations and judgment).

12) There are no medical records after the EME in May 2001 (record).

13) Employee agrees in the future he will sign discovery responses before a notary public (Employee; Scott Kiehn).

14) Mr. Scott Kiehn does not hold himself out as an attorney and does not seek payment for the assistance he is providing to his son (Scott Kiehn; experience, observations, judgment).

15) It is difficult for injured workers to find attorneys to assist them in the prosecution of their claims (experience, observations, judgment).

16) The Alaska Bar Association and the Alaska Supreme Court have jurisdiction over who is engaged in the unauthorized practice of law.

PRINCIPLES OF LAW

AS 08.08.230. Unlawful practice a misdemeanor
(a) A person not an active member of the Alaska Bar and not licensed to practice law in Alaska who engages in the practice of law or holds out as entitled to engage in the practice of law as that term is defined in the Alaska Bar Rules, or an active member of the Alaska Bar who wilfully employs such a person knowing that the person is engaging in the practice of law or holding out as entitled to so engage is guilty of a class A misdemeanor.

(b) This section does not prohibit the use of paralegal personnel as defined by rules of the Alaska supreme court.

The Alaska Supreme Court has looked at this statute primarily in the context of what actions a lawyer who has been suspended may undertake, what qualifies a person for admission to the Alaska Bar Association, or whether a power of attorney permits one to act as an attorney for the principal.  See, e.g., Burrell v. Disciplinary Board of the Alaska Bar Association, 777 P.2d 1140 (Alaska 1989) (letter from an attorney suspended from practice stating suspended attorney’s intention to file an action for damages constituted unauthorized practice of law); Matter of Robson, 575 P.2d 771 (Alaska 1978) (holding oneself out as an attorney while suspended constituted the unauthorized practice of law); In re Application of Obermeyer, Memorandum Opinion, No. S-9002 (Alaska 2000); Application of Babcock, 387 P.2d 694 (Alaska 1963) (time spent in military service in performance of legal work did not constitute the practice of law sufficient to allow admission in Alaska under the reciprocity statute); Christiansen v. Melinda, 857 P.2d 345 (Alaska 1993) (a non-attorney could not bring a small claims action for the principal under a power of attorney).  

The Court of Appeals of Alaska in Grove v. State, 258 P.3d 843 (Alaska App. 2011), looked at the Alaska Bar Association rule which allows employees of the Department of Law, the Public Defender agency and the Office of Public Advocacy ten months to obtain a license to practice law.  The court found the rule did not conflict with the bar rule governing interns, but instead provided an alternative method for law school graduates to practice law in this state.  The appeals court in  Skuse v. State of Alaska, 714 P.2d 368 (Alaska App. 1986), held a defendant may have a friend sit at counsel table and consult with defendant during a trial [at that time there was no bar rule or statute describing what constituted the unauthorized practice of law]. 

Black’s Law Dictionary defines the practice of law as encompassing more than just the appearance in court “but embraces the preparation of pleadings, and other papers incident to actions and special proceedings ….”  Black’s Law Dictionary, 5th Ed. (1979) at 1055.

The Alaska Supreme Court stated in Alaska Public Interest Research Group v. State, 167 P.3d 27, 36 (Alaska 2007), “ administrative agencies do not have jurisdiction to decide issues of constitutional law” because an administrative agency's powers are limited to the legislative grant of authority and are quasi-judicial entities.

One factor that courts rely on to determine that an agency exercises only quasi-judicial authority is the limited jurisdiction of the administrative agency. One of the policy justifications for the existence of administrative adjudication is that as a result of their limited jurisdiction, administrative agencies are able to develop expertise in a narrow area.  Some courts have decided that a grant of judicial power to an administrative agency is acceptable when the administrative body “resolve[s] factual issues underlying a purely statutory right.”  Administrative agencies do not have jurisdiction to decide issues of constitutional law. Delegation to an administrative agency is upheld as long as the administrative tribunal stays within the bounds of its authority (citations omitted).  Id. at 36.

The Court further stated, in reference to the jurisdiction of the Alaska Workers' Compensation Appeals Commission, that the Commission, “like the Board, may be required to apply equitable or common law principles in a specific case, but both of these quasi-judicial agencies can only adjudicate in the context of a workers' compensation case.  Neither the Appeals Commission nor the Board has jurisdiction to hear any action outside of a workers' compensation claim.”  Id. at 36 -37 (citation omitted).

AS 23.30.001. Intent of the Legislature and Construction of Chapter.  It is the intent of the legislature that

(1) this chapter be interpreted so as to ensure the quick, efficient, fair, and predictable delivery of indemnity and medical benefits to injured workers at a reasonable cost to the employers who are subject to the provisions of this chapter; 

(2) workers' compensation cases shall be decided on their merits except where otherwise provided by statute; 

(3) this chapter may not be construed by the courts in favor of a party; 

(4) hearings in workers' compensation cases shall be impartial and fair to all parties and that all parties shall be afforded due process and an opportunity to be heard and for their arguments and evidence to be fairly considered.

In Monzulla v. Voorhees Concrete Cutting, 254 P.2d 341 (Alaska 2011), the Alaska Supreme Court stated, “We interpret a statute ‘according to reason, practicality, and common sense, taking into account the plain meaning and purpose of the law as well as the intent of the drafters.’  Our goal in interpreting a statute is ‘to give effect to the legislature’s intent, with due regard for meaning the statutory language conveys to others.’  We construe a statute ‘in light of its purpose.’” (citations omitted). 

AS 23.30.095. Medical Treatments, Services, and Examinations.
(a) The employer shall furnish medical, surgical, and other attendance or treatment, nurse and hospital service, medicine, crutches, and apparatus for the period which the nature of the injury or the process of recovery requires, not exceeding two years from and after the date of injury to the employee. However, if the condition requiring the treatment, apparatus, or medicine is a latent one, the two-year period runs from the time the employee has knowledge of the nature of the employee's disability and its relationship to the employment and after disablement. It shall be additionally provided that, if continued treatment or care or both beyond the two-year period is indicated, the injured employee has the right of review by the board. The board may authorize continued treatment or care or both as the process of recovery may require. When medical care is required, the injured employee may designate a licensed physician to provide all medical and related benefits. The employee may not make more than one change in the employee's choice of attending physician without the written consent of the employer. Referral to a specialist by the employee's attending physician is not considered a change in physicians. Upon procuring the services of a physician, the injured employee shall give proper notification of the selection to the employer within a reasonable time after first being treated. Notice of a change in the attending physician shall be given before the change.

…

(e) The employee shall, after an injury, at reasonable times during the continuance of the disability, if requested by the employer or when ordered by the board, submit to an examination by a physician or surgeon of the employer's choice authorized to practice medicine under the laws of the jurisdiction in which the examination occurs, furnished and paid for by the employer. The employer may not make more than one change in the employer's choice of a physician or surgeon without the written consent of the employee. Referral to a specialist by the employer's physician is not considered a change in physicians. An examination requested by the employer not less than 14 days after injury, and every 60 days thereafter, shall be presumed to be reasonable, and the employee shall submit to the examination without further request or order by the board. Unless medically appropriate, the physician shall use existing diagnostic data to complete the examination. Facts relative to the injury or claim communicated to or otherwise learned by a physician or surgeon who may have attended or examined the employee, or who may have been present at an examination are not privileged, either in the hearings provided for in this chapter or an action to recover damages against an employer who is subject to the compensation provisions of this chapter. If an employee refuses to submit to an examination provided for in this section, the employee's rights to compensation shall be suspended until the obstruction or refusal ceases, and the employee's compensation during the period of suspension may, in the discretion of the board or the court determining an action brought for the recovery of damages under this chapter, be forfeited. The board in any case of death may require an autopsy at the expense of the party requesting the autopsy. An autopsy may not be held without notice first being given to the widow or widower or next of kin if they reside in the state or their whereabouts can be reasonably ascertained, of the time and place of the autopsy and reasonable time and opportunity given the widow or widower or next of kin to have a representative present to witness the autopsy. If adequate notice is not given, the findings from the autopsy may be suppressed on motion made to the board or to the superior court, as the case may be….

The Alaska Workers’ Compensation Appeals Commission (AWCAC) in Bah v. Trident Seafoods Corp.,  AWCAC Decision No. 073 (February 27, 2008), addressed the board’s authority to order an “SIME” under AS 23.30.095(k) and AS 23.30.110(g).  With regard to AS 23.30.095(k), the AWCAC referred to its decision in Smith v. Anchorage School District, AWCAC Decision No. 050 (January 25, 2007), at 8:

[t]he statute clearly conditions the employee’s right to an SIME . . . upon the existence of a medical dispute between the physicians for the employee and the employer.

The AWCAC further stated before ordering an SIME it is necessary to find the medical dispute is significant or relevant to a pending claim or petition and the SIME will assist the board in resolving the dispute.  Bah v. Trident Seafoods Corp., AWCAC Decision No. 073 (February 27, 2008), at 4.  

Under either AS 23.095(k) or AS 23.30.110(g), the AWCAC noted the purpose of ordering an SIME is to assist the board, and is not intended to give employees an additional medical opinion at the expense of employers when employees disagree with their own physician’s opinion (id.).  When deciding whether to order an SIME, the board typically considers the following criteria, though the statute does not require it:

1)  Is there a medical dispute between Employee’s physician and an EME?

2)  Is the dispute significant? and

3)  Will an SIME physician’s opinion assist the board in resolving the disputes?
Deal v. Municipality of Anchorage (ATU), AWCB Decision No. 97-0165 at 3 (July 23, 1997).  See also, Schmidt v. Beeson Plumbing and Heating, AWCB Decision No. 91-0128 (May 2, 1991).  Accordingly, an SIME pursuant to AS 23.30.095(k) may be ordered when there is a medical dispute, or under AS 23.30.110(g) when there is a significant gap in the medical or scientific evidence.

AS 23.30.108. Prehearings on discovery matters; objections to requests for release of information; sanctions for noncompliance.

...

(c) At a prehearing on discovery matters conducted by the board's designee, the board's designee shall direct parties to sign releases or produce documents, or both, if the parties present releases or documents that are likely to lead to admissible evidence relative to an employee's injury. If a party refuses to comply with an order by the board's designee or the board concerning discovery matters, the board may impose appropriate sanctions in addition to any forfeiture of benefits, including dismissing the party's claim, petition, or defense. ...


If a party demonstrates informal means of developing medical evidence have failed, the board “will consider the relevance of the requested information and the method of discovery to be authorized.” Brinkley v. Kiewit-Groves, AWCB Decision No. 86-0179 at 5 (July 22, 1986).  If an employee unreasonably refuses to release information, AS 23.03.135 and AS 23.30.108(c) grant broad discretionary authority to make orders that will assure parties obtain the relevant evidence necessary to litigate or resolve their claims.  See, e.g., Bathony v. State of Alaska, D.E.C., AWCB Decision No. 98-0053 (March 18, 1998).  In extreme cases, an employee’s claims may be dismissed if an employee willfully obstructs discovery, Sullivan v. Casa Valdez Restaurant, AWCB Decision No. 98-0296 (November 30, 1998); McCarrol v. Catholic Public Social Services, AWCB Decision No. 97-0241 (November 28, 1997).

AS 23.30.108(c) gives the board designee authority and responsibility to decide all discovery issues at the prehearing conference level, with the right of both parties to seek Board review. Smith v. CSK Auto, Inc., AWCAC Decision No. 002 (January 27, 2006).  “The scope of review for an agency's application of its own regulations ... is limited to whether the agency's decision was arbitrary, unreasonable, or an abuse of discretion.”  AT&T Alascom v. Orchitt, 161 P.3d 1232, 1246 (Alaska 2007) citing Hodges v. Alaska Constructors, Inc., 957 P.2d 957, 960 (Alaska 1998).  A designee's decision on releases must be upheld absent “an abuse of discretion.” AS 23.30.108(c).

Although no definition of “abuse of discretion” appears in the Act, it has been defined to include “issuing a decision which is arbitrary, capricious, manifestly unreasonable, or which stems from an improper motive,” failing to apply controlling law or regulation, or failing to exercise sound, reasonable and legal discretion.  Smith v. CSK Auto, Inc., 204 P.3d 1001, 1013 (Alaska 2009) (footnote omitted); Irvine v. Glacier General Construction, 984 P.2d 1103, 1107, n. 13 and accompanying text (Alaska 1999); Sheehan v. University of Alaska, 700 P.2d 1295, 1297 (Alaska 1985); Tobeluk v. Lind, 589 P.2d 873, 878 (Alaska 1979) (footnote omitted); Manthey v. Collier, 367 P.2d 884, 889 (Alaska 1962).

The Administrative Procedure Act (APA) at AS 44.62.570 provides another definition for reviewing administrative agency decisions.  It contains terms similar to those noted above, but also expressly refers to a “substantial evidence” standard:

Abuse of discretion is established if the agency has not proceeded in the manner required by law, the order or decision is not supported by the findings, or the findings are not supported by the evidence. ... If it is claimed that the findings are not supported by the evidence, abuse of discretion is established if the court determines that the findings are not supported by (1) the weight of the evidence; or (2) substantial evidence in the light of the whole record.


On appeals to the Alaska Workers' Compensation Appeals Commission or the courts, decisions reviewing designee determinations are subject to reversal under the “abuse of discretion” standard in AS 44.62.570, incorporating the “substantial evidence test.”  Therefore, a substantial evidence standard is applied when reviewing a designee’s discovery determination. Augustyniak v. Safeway Stores, Inc., AWCB No. 06-(April 20, 2006).  When applying a substantial evidence standard, “[the reviewer] may not reweigh the evidence or draw its own inferences from the evidence. If, in light of the record as a whole, there is such relevant evidence as a reasonable mind might accept as adequate to support a conclusion, then the order ... must be upheld.”  Miller v. ITT Arctic Services, 577 P.2d 1044, 1049 (Alaska 1978).

Teel v. J.E. Thornton General Contracting, AWCB Decision No. 09-0091 (May 12, 2009) provided a comprehensive explanation of the workers' compensation system in general and the policies governing the discovery process under the Act. 

The purpose of the Alaska Worker's Compensation Act (Act) is to provide injured workers with a simple and speedy remedy to compensate them for work related injuries. Misunderstandings about rights and obligations can slow the process down considerably.  Assuming an employee has ‘slight’ or ‘minimal’ evidence to support his claims, he is presumed to be entitled to benefits under the Act. Employers have a statutory duty to adjust workers' compensation claims promptly, fairly and equitably, Employers must begin paying benefits within 14 days after receiving knowledge of an employee's injury, and continue paying all benefits claimed, unless or until it ‘controverts,’ i.e., denies liability.  The Act gives employers a direct financial interest in making timely benefit payments.  Employers have a right to defend against claims. However, because injured employees who have minimal evidence supporting their claims are presumed to be entitled to benefits, before an employer may lawfully and in good faith controvert a benefit, it must have substantial evidence sufficient in the absence of additional evidence from the employee, to warrant a Board decision the employee is not entitled to the benefit at issue.

Wide latitude to conduct investigations, inquiries, and hearings in the manner which best ascertain the parties' rights is provided under the Act.  Alaska workers’ compensation statutes and regulations favor liberal discovery.  Process and procedure under the Act shall be as ‘summary and simple’ as possible.  Unnecessary disputes over discovery releases make the workers’ compensation adjudications process and procedure lengthier and more complicated. Because the Act does not permit  parties to engage in most formal discovery proceedings, unless a written claim for benefits is filed pursuant to 8 AAC 45.050(b), we must not unduly circumscribe the availability or effectiveness of less intrusive, less litigious discovery procedures, such as informational releases. We have long recognized medical and other record releases are an important means by which an employer can investigate a claim.

In 1988, the legislature directed the Act be interpreted to ensure the ‘quick, efficient, fair, and predictable delivery of indemnity and medical benefits to injured workers at a reasonable cost to employers.’  Our duty to ensure a speedy and economical remedy requires the discovery process to move quickly. An injured employee signing discovery releases assists in speedy claim resolution. We have always encouraged parties to cooperate in the discovery process and to only seek our assistance when voluntary compliance is not forthcoming.

We take administrative notice thousands of Alaskan workers annually file notices of injury and receive workers' compensation benefits. Most of the cases of reported injury with time loss are never litigated. In our experience, one reason employers pay many claims without dispute is because employees release sufficient information to verify the nature and extent of their injuries and their entitlement to benefits. We find the prompt execution of reasonable releases plays a critical role in making it possible for employers to fulfill the Act's intent to provide a speedy remedy to injured workers. We also find demanding overly broad releases is destructive to the cooperative spirit on which informal discovery depends, delays the delivery of benefits, results in needless claim administration, and creates excessive litigation costs.  Teel, at 11-13 (citations omitted).

AS  23.30.110.  Procedure on claims
….

(d) At the hearing the claimant and the employer may each present evidence in respect to the claim and may be represented by any person authorized in writing for that purpose.

…

(g) An injured employee claiming or entitled to compensation shall submit to the physical examination by a duly qualified physician which the board may require.  The place or places shall be reasonably convenient for the employee.  The physician or physicians as the employee, employer, or carrier may select and pay for may participate in an examination if the employee, employer, or carrier so requests.  Proceedings shall be suspended and no compensation may be payable for a period during which the employee refuses to submit to examination.

AS 23.30.110(d) has been part of the Alaska Workers’ Compensation Act since statehood.  See, Alaska Workmen’s Compensation Act, Chapter 193, SLA 1958, Sec. 18. Procedure in Respect of Claims.  “(4) At such hearing the claimant and the employer may each present evidence in respect of such claim and may be represented by any person authorized in writing for such purpose.”  In Augustyniak v. Carr Gottstein Foods, Safeway, Inc., AWCAC Decision No. 064 (November 20, 2007), the Alaska Workers’ Compensation Appeals Commission (Commission) stated, in reference to this section, “[t]his rule has its roots in the early days of workers’ compensation in this state, when labor union business agents represented claimants and insurance adjusters represented employers.”  The Commission further noted cases have been heard over the years by the board “in which claimants and employers are represented by persons who are not attorneys, including union agents, law student interns, adjusters, spouses, friends, employees, and representatives of community organizations.”  Id.  For this reason the board adopted 8 AAC 45.178, which sets forth requirements a non-attorney must follow  to represent a party in a worker’s compensation claim (see below).  

8 AAC 45.178 provides an exemption from the requirement a person be admitted to the bar or at least have attended law school in order to represent another person or entity in court.  There are no Alaska Supreme Court decisions discussing this section of the Act.  .  Other jurisdictions, including other states and the federal government, routinely allow non-attorneys to assist claimants before administrative agencies.  See, e.g., The Social Security Act, 42 U.S.C.A., §§ 406(a), 1383(d)(2); Administrative Procedures Act, 
5 U.S.C. § 551(2006); U.S. Patent Office, 37 C.F.R. §1.31 (2006); U.S. Treasury Department, 26 U.S.C. § 7521(c)(2006); Veterans Administration, 38 U.S.C. 
§ 5902(c)(1)(2006); Mitchell H. Rubinstein, Is a full Labor Relations Evidentiary Privilege Developing,?  29 Berkeley J. Emp. & Lab. L. 221 (2008).  In California, non-attorneys are permitted to represent welfare recipients in hearings concerning eligibility for public assistance, and in workers’ compensation claims.  See, e.g., Cal. Welf. & Inst. Code § 10950 (West 2007); Cal. Lab. Code § 1151.3 (West 2007).  Many other states permit non-attorney representation in workers’ compensation matters and before other administrative agencies.  See, 29 Berkeley J. Emp. & Lab. L., 221, et seq. 

In Banie v. Tongass Business Center, AWCB Decision No. 10-0092 (May 21, 2010), whether a paralegal from a law firm was engaged in the unauthorized practice of law when he signed documents, participated in pre-hearings, and made oral argument at hearing was addressed.  The board held this issue “is beyond the board’s jurisdiction to decide, and irrelevant in light of the board’s regulation which does not prohibit representation before the board by non-attorneys.”  Id. at 17.  What constitutes the unauthorized practice of law is a matter for the Alaska Bar Association and the Alaska Supreme Court.

AS 23.30.135.  Procedure Before the Board.  (a) In making an investigation or inquiry or conducting a hearing the board is not bound by common law or statutory rules of evidence or by technical or formal rules of procedure, except as provided by this chapter. The board may make its investigation or inquiry or conduct its hearing in the manner by which it may best ascertain the rights of the parties. Declarations of a deceased employee concerning the injury in respect to which the investigation or inquiry is being made or the hearing conducted shall be received in evidence and are, if corroborated by other evidence, sufficient to establish the injury….

8 AAC 45.054.  Discovery.  (a) The testimony of a material witness, including a party, may be taken by written or oral deposition in accordance with the Alaska Rules of Civil Procedure. In addition, the parties may agree or, upon a party's petition, the board or designee will exercise discretion and direct that the deposition testimony of a witness be taken by telephone conference call. The party seeking to introduce a witness' testimony by deposition shall pay the initial cost of the deposition.
(b) Upon the petition of a party, the board will, in its discretion, order other means of discovery.

(c) The board or division will issue subpoenas and subpoenas duces tecum in accordance with the Act. The person requesting the subpoena shall serve the subpoena at the person's expense. Neither the board nor the division will serve subpoenas on behalf of a party.

8 AAC 45.178.  Appearances and withdrawals 

(a) A person who seeks to represent a party in a matter pending before the board shall file a written notice of appearance with the board, and shall serve a copy of the notice upon all parties. The notice of appearance must include the representative's name, address, and phone number and must specify whether the representative is an attorney licensed to practice law within the State of Alaska.  If the person who seeks to represent a party is not licensed to practice law within the State of Alaska, the notice of appearance must be accompanied by 

(1) the employee's written authorization if the person represents the employee; or 

(2) the employer's written authorization unless the person seeking to represent the employer is an employee of 

(A) the employer's insurer; or 

(B) the adjusting company handling the claim for the employer's insurer. 

(b) A representative of a party may withdraw an appearance by filing with the board a written notice of withdrawal and by serving the notice upon all parties. The withdrawal becomes effective upon receipt by the board. 

Alaska Bar Rule 63. Unauthorized Practice of Law--AS 08.08.230
For purposes of AS 08.08.230 (making unauthorized practice of law a misdemeanor), “practice of law” is defined as:

(a) representing oneself by words or conduct to be an attorney, and, if the person is authorized to practice law in another jurisdiction but is not a member of the Alaska Bar Association, representing oneself to be a member of the Alaska Bar Association; and

(b) either (i) representing another before a court or governmental body which is operating in its adjudicative capacity, including the submission of pleadings, or (ii), for compensation, providing advice or preparing documents for another which effect legal rights or duties.

Alaska Rules of Civil Procedure.  Rule 33.  Interrogatories to Parties.
(a) Availability. Any party may serve upon any other party written interrogatories to be answered by the party served or, if the party served is a public or private corporation, a partnership, an association, or governmental agency, by any officer or agent, who shall furnish such information as is available to the party. Without leave of court or written stipulation, a party may serve only thirty interrogatories upon another party, including all discrete subparts. …

(b) Answers and Objections.
(1) Each interrogatory shall be answered separately and fully in writing under oath, unless it is objected to, in which event the objecting party shall state the reasons for objection and shall answer to the extent the interrogatory is not objectionable.

(2) The answers are to be signed by the person making them, and the objections signed by the attorney making them….
ANALYSIS

1) Is a non-attorney representative prohibited from undertaking activities, such as discovery, in preparation for representing Employee at hearing?
AS 23.30.110(d) allows anyone to represent a party as long as a notice of appearance is filed with the board.  If the representative is not an attorney licensed in Alaska, the party must agree to the representation in writing pursuant to 8 AAC 45.178.  Employer asserts AS 23.30.110(d), which states at hearing parties may present evidence and may be represented by any person, must be given a strict interpretation.  A strict interpretation would limit a NAR to participation only in the hearing and a NAR would not be able to attend pre-hearings, conduct discovery, file pleadings, or respond to discovery requests.  Such an interpretation would render AS 23.30.100(d), allowing “any person” to represent a party, as a right without substance or meaning.     

The Act requires the “quick, efficient, fair, and predictable delivery of indemnity and medical benefits to injured workers at a reasonable cost to the employers. . . .”  The Act further requires all hearings to be impartial and fair and afford due process and an opportunity to be heard to all parties.  An important part of hearing preparation is attendance and participation in prehearings where the issues for hearing and deadlines are discussed and decided.  Also, critical to the successful claim prosecution, and a party’s due process rights, is the discovery process, which includes taking or defending depositions, propounding interrogatories and requests for production, and drafting responses to discovery inquiries.  If a party’s NAR is not allowed to undertake these basic components to develop a case for hearing, representing the party at hearing is seriously impaired and the party’s due process rights harmed.  The board takes notice that most parties represented by a NAR have not been able to find an attorney to represent them and do not themselves have the skills, including language and sophistication, to put a claim or defense together coherently and strategically.   

Moreover, an interpretation of AS 23.30.110(d) defining representation at hearing to include representation in all of the preparation including discovery and prehearings leading up to hearing gives effect to the Legislature’s intent, is the meaning the statutory language conveys to others, and effectuates the statute’s purpose.  Reason, practicality, and common sense dictate an interpretation of representation at hearing to include the right of a party’s NAR to participate in prehearings, file pleadings, and conduct and participate in discovery.  

Moreover, as the AWCAC noted, non-attorneys have been representing both employers and employees in all aspects of workers’ compensation claims since, at least, 1959.  There is no basis for changing that practice now.  

2)  Is a non-attorney representative engaging in the unauthorized practice of law when performing activities on behalf of a claimant other than appearing at hearing? 

As an administrative agency, the Board’s jurisdiction is limited to the authority given under the Act.  The board can only adjudicate in the context of a workers' compensation case and does not have jurisdiction to hear any action outside of a workers' compensation claim.  Therefore, the board has no jurisdiction to interpret either AS 08.08.230 regarding the unauthorized practice of law or Alaska Bar Rule 63 on the unauthorized practice of law.  Whether a NAR is engaged in the unauthorized practice of law is beyond the scope of the board’s jurisdiction.  The Act has a statute authorizing a NAR to represent a party at hearing.  The board has authority to interpret that statute but has no authority to interpret AS 08.08. 230 or Alaska Bar Rule 63.  

3)  Should an SIME be ordered at this time?

An SIME can be ordered if there is a significant medical dispute and an SIME will assist in resolving the dispute.  Here, Employee has not treated since immediately after his injury.  Employee returned to his home state soon after his work injury but has not selected a treating physician in Washington.  Consequently, there are very few medical records in the file, and no records indicating Employee’s current condition.  Dr. Koller diagnosed carpal tunnel syndrome; however, to confirm the diagnosis, Dr. Koller recommended nerve conduction studies.  The nerve conduction testing recommended by Dr. Koller immediately after the work injury has not been done.  Dr. Button found Employee’s upper extremities were normal.  Dr. Button noted Employee did not have nerve conduction studies as recommended.  Therefore, Dr. Button opined Employee had no objective abnormal findings and no indication of tendonitis or compression neuropathy.  

Because the recommended nerve conduction studies have not been done, at this time an SIME appears to be premature.  Employee should select a treating physician near his home to evaluate his wrists, hands, and/or upper extremities and his current disability and/or need for medical treatment and determine the relation, if any, to Employee’s work with Employer.   Once Employee has had a current evaluation by a doctor of his choosing, if there is a significant medical dispute between 
Dr. Button and Employee’s selected treating physician, Employee may request an SIME under 8 AAC 45.092(g)(2), and must do so within 60 days after receiving the medical report reflecting a dispute.
4)  Did the Board designee abuse his discretion in his discovery orders as detailed in the August 25, 2011, prehearing conference summary?

At the prehearing on August 25, 2011, the board designee reviewed numerous petitions from both Employer and Employee and made orders.  The scope of review on appeal of the board designee’s orders is limited to determining whether the decisions were arbitrary, unreasonable or “an abuse of discretion.”  An abuse of discretion occurs when the decision is arbitrary, capricious, manifestly unreasonable or stems from an improper motive.  

Employee’s NAR was unable to articulate which of the orders in the prehearing summary for August 25, 2011, he finds objectionable nor was he able to identify the basis for any objections.  Therefore, it is difficult to ascertain how the board designee may have abused his discretion.  Each order has been reviewed and each order was narrowly drawn to protect the party’s rights and yet still promote the discovery needed to ensure relevant evidence for a hearing on the merits is provided.  There is no evidence the board designee was capricious, arbitrary, manifestly unreasonable, or acted from an improper motive.  Therefore, the orders in the August 25, 2011, prehearing summary are affirmed.
CONCLUSIONS OF LAW

1) Employee’s NAR is not precluded by the Alaska Workers’ Compensation Act from signing pleadings, participating in discovery, attending prehearings, and otherwise assisting Employee in the prosecution of his claim.

2) The board does not have jurisdiction to determine if Employee’s NAR’s activities constitute the unauthorized practice of law.  


3) An SIME will not be ordered at this time.

4) The board designee’s discovery orders are affirmed

ORDER
1) Employer’s petition to preclude Employee’s non-attorney representative from participating in discovery, prehearings, depositions, pleadings, and other activities in preparation for a hearing before the board is denied.

2) Employee’s petition for an SIME is denied at this time.   The board will retain jurisdiction over this matter.

3) Employee’s petition to find the board designee abused his discretion in the August 25, 2011, discovery rulings is denied.
Dated at Anchorage, Alaska on February 14, 2012.
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APPEAL PROCEDURES

This compensation order is a final decision and becomes effective when filed in the Board’s office, unless it is appealed.  Any party in interest may file an appeal with the Alaska Workers’ Compensation Appeals Commission within 30 days of the date this decision is filed.  All parties before the Board are parties to an appeal.  If a request for reconsideration of this final decision is timely filed with the Board, any proceedings to appeal must be instituted within 30 days after the reconsideration decision is mailed to the parties or within 30 days after the date the reconsideration request is considered denied because the Board takes no action on reconsideration, whichever is earlier.

A party may appeal by filing with the Alaska Workers’ Compensation Appeals Commission: (1) a signed notice of appeal specifying the board order appealed from; 2) a statement of the grounds for the appeal; and 3) proof of service of the notice and statement of grounds for appeal upon the Director of the Alaska Workers’ Compensation Division and all parties.  Any party may cross-appeal by filing with the Alaska Workers’ Compensation Appeals Commission a signed notice of cross-appeal within 30 days after the board decision is filed or within 15 days after service of a notice of appeal, whichever is later.  The notice of cross-appeal shall specify the board order appealed from and the grounds upon which the cross-appeal is taken.  Whether appealing or cross-appealing, parties must meet all requirements of 8 AAC 57.070.

RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION

Within one year after the rejection of a claim, or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order in the matter of JACOB  KIEHN employee/applicant; v. WESTWARD SEAFOODS, INC., employer; ACE AMERICAN INSURANCE COMPANY, insurer/defendants; Case No. 201102274; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, and served upon the parties this 14th day of February, 2012.
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